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Nor w1THSTANDING what has been hinted in 
the Preface, and expre/sly declared in the Adver- 
tiſement prefixed to the former Volume, in Ex- 
cuſe at leaſt, if not in Juſtification of reporting 
Fully and circumſtantially ſuch Caſes as may de- 
ſerve it; Yet it may be thought that : of the 
Caſes in that Volume are unreaſonably long. 


In this Volume, I recolle& but One, of any 
conliderable Length : And I flatter My ſelf that 
Few would wiſh to have had it much curtailed, 


Inner T emple : 


6th November 1771. 
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Crawford v. Powell, 101 3 
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Hewſon v. Brown, 
Rex v. Inhab. of Hitcham, 1035 
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5 ibid 
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1098 
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Voſs et al, ibid. 
Doe, ex dimiſſ. Long, v. Laming. 
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Haward v. Bankes Eſq; 1113 
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Rex v. Turlington, 1115 
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v. Dunch, 1116 

Rex v. John Gardner Eſq; 1117 


Hallet Eſq; et al' v. Eaſt Indi: 
Company, 
Rex v. John Perrott, 


I120 
1123 


Rex v. Wheatly, Page 1125 
Rex v. Dunnage, 1130 
Selwyn Eſq; v. Selwyn, Widow, 

et al', 1131 


Eafter Term 1761, 1Geo 3. 


Zouch, ex dimiſſ. Woolſton, v. 
Woolſton et al, 1136 
Rex v. Sir Willcughby Aſton Bart. 
and John Dodd Etq; et al', 1149 
Bevan v. Protheſk, 1151 
Stevens v. Evans et al', 1152 
Small, ex dimiſſ. Baker, v. Cole 
and Skinner, 11 
Rex v. Palmer and Baine Eſqrs. 
et al', 1162 
Rex v. Vipont et al', 1163 
Lewis and Anotherv. Rucker, 1167 
Rex v. Bell, 1173 


Trinity Term 1761, 1G. 2. 


Denn, ex dimiſſ. Lucas, v. Fulſord, 
11 

Fenn, ex dimiſſ. Tyrrell et al', v. 

Denn, 1181 

Rex v. Darbyſhire, 1182 

Campbell Eiq; v. Cumming and 


Another, 1187 
Nickleſon v. Croft, 1188 
Rex v. John Morris, 1189 


Enys Eſo; Executor of Enys, v. 
Donnithorne Executor of Don- 
nithorne, 1190 


Rex v. Walter Frle, Gent. 1197 
Hamilton v. Mendes, 1198 
Rex v. Perrott, 1215 


Edie ard Another v. Eaſt-India 


Company. 1216 
Baſkerville v. Brown; Et # contra, 
1229 

Sir John Aſtley, Bart. v. Young, 
1232 

Rex v. Higginſon, ibid. 
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Aſlin wv. Parkin, 665 
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Baſkerville, v. Brown; Et 2 con- 
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Collins ſen. v. Collins jun. 820 
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Cooke v. Peter Sayer, 753 
Coppend ale v. Bridgen and Ano- 
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Cox v. Hart, 
Crawford v. Powell, 


D. 


Denn, ex dimiſſ. Lucas, v. Ful- 
ford, | Page 1187 
Doe, ex dimiſſ. Odiarne, v. White- 
head, 704 
Doe, ex dimil Ruſt, v. Roe, 1046 
Doe, ex dimiſſ. Long, v. Laming, 
1100 

Douglaſs, Widow and Adminiſtra- 
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Company, 1120 
Hamilton v. Mendes, 1198 
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Winchelſea et al), 879 
Hutchins v. Kenrick, 1048 
Margaret Hutt's Caſe, 1039 

J. 
Inſolvent Debtors Caſe, 901 


Johnſon and Another, Aſſignees 
of „ 2 Bankrupt, v. 
Smith, Widow, 950 


Kk þ 


King's Bench Priſoners v. Marſhal- 


ſea Priſoners, 1037 
L, 
Lamego v. Gould, 715 


Lancaſter v. Thornton, 1027 
Lewis and Another v. Rucker, 


1167 

Lucas, ex dimiſſ. Dr. Markham et 
al, v. Dr. Wilſon, 701 
Luke et al v. Lyde, 882 


| 


| NI. 


eee 


Mowlin, Page 969 
Maud v. Barnard, 812 
Maxwell v. Mayer Eſq; 1026 

| Michell v. Cue et Ux, 
Moriſſet v. King, 891 
Moſes v. Macferlan, 1003 
Moultby v. Richardſon, 1032 
N. 
Nedriffe v. Hogan, 1024 
Nickleſon v, Croft, 1188 

: O. 

Oldknow v. Wainwright, 1017 
| of 

Pomp v. Ludvigſon, 65 5 

Poor Priſoners Caſe on the Com- 

mon Side, 867 


Priſoners Caſe, 


| 99 
| Priſoners (King's Bench) v, Mar- 


ſhalſea Priſoners, 1037 
R, 
Rex v. Athay Eſq, 653 


v. Sir Willoughby Aſton 
Bart. and John Dodd Eſq; 1149 
v. Beardmore, 792 
— v. Bell, 1173 
—— ©. Benfield and Saunders, 980 


— v. Blooer, | 1043 
— v . Bootie, | 864 
— v. Bowmaſter and Epworth, 

| 1039 
— v. Boyall, 832 
—— v. Benjamin Burgeſs, 908 


—— v. Cowle, 834 
— v. Benjamin Cox Eſq; 785 


—— ©, Curghey Eſq; et al, 782 
Rex 


+.) 


.- 5 


< FR OTC 


2 &, Foxcroft, 


An Alphabetical Table, Sc. 


Rex v. Derbyſhire, Page 1182 
— v. 22 1130 
— v. Walter Erle, Gent, 1197 


* v. Earl Ferrers, 703 


— v. Fielding Eſq; 654, 719 
1017 
—— v. John Gardner Eſq; 111) 
— ©, Gwynne et al, 749 
— v. Hartſhorn et al, 745 
— v. Higginſon, 1232 
— v. William Lewis, Capital 
Burgeſs & of New Radnor, 
780 

—— v. Mallinſon, 679 
— v. March, Deputy Gover- 
nor of the Turkey Company, 


| 999 
— v. Moreley, 1040 
— v. John Morris, 1189 
— v. Norris, 1040 
—— ds. Oſborne, ibid. 


—— v. Palmer and Baine Eſqrs. 


et al', 1162 
— v. Robert Parnell, 806 
— v. Pearſon, 1039 
— v. Pemberton, 1035 


— v. John Perrott, 1122, 1215 


— v. Roger Philipps, 757 
— v Pigram, 766 
—— vt. Reeve, 1040 


— . Robert Robinſon, Clerk, 


— v. Barnard ER... 


Swede, 765 
v. Spragg and Another, 930, 
| 993» 1027 

— v. Turlington, 1115 


— v. Vande wall, 991 


— v. Vipont et al, 1163 
v. Richard Waite, 780 
— v. Wheatly, 1125 
— v. Peter Wright, Robert 
Vols et a}, 1099 
Rex v. Inhabitants of Berwick St. 
John, 988 
Chriſtchurch, 945 
Fulham, 902 

—— Nether Heyford, 788 
—  — Hitcham, 910, 1025 
——— Kniveton, 986 


Rex wv. Inhabitants of St. Mat- 
thew's Bethnal Green, Page 870 
Preſton near Feverſham, 


| 897 
Sbenſton, 701, 760 
Weſtbury, 749 
Weyhill, 928 

Rex 
v. Corporation of Carmar- 
then, 869 
—— v. Mayor &c of Doncaſter, 
: 738 
— v. Liverpoole, 723 
— Occupiers of St. Luke's 
Hoſpital, 1053 


— v. William Lewis, Capital 
Burgeſs & of New Radnor, 


780 
— v. Mayor and Jurates of 
Rye, 798 


v. Maſter &c of Surgeons 


in London, 892 
— v. Turkey Company, 943 
— v. Corporation of Wigan, 

82 


7 
Robinſon Eſq; v. Bland, Spinſter, 
Adminiſtratrix de bonis non of 
Sir Jokn Bland, Bart. 1077 


S. 


Selwyn Eſq; v. Selwyn, Widow, 
et al, 1131 
Small, ex dimiſſ. Baker, v. Cole 
and Skinner, 1150 
Sprightly, ex dimiſſ. Collins, v. 
Dunch, 1116 
Stevens v. Evans et al', 1152 
Stoteſbury v. Smith, 924 
Strong, ex dimiſſ. Cummin, v. 
Cummin and Another, 767 
Strong, Clerk, v. Teatt, Leſſee 


of Mervyn et al, 912 
Symes v. Symes, 813 
Trapaud 


An Alphabetical Table, e. 


F A 

Ss 

. oy + : 1 
- * 


. 4 
Trapaud o. Mercer, Page 1022 | Yea (Sir William) v. Fouraker, 1099 
Tudway v. Bourn, 716 Young v. Diego Aimes, 901 
| W. | Z. 
Williams v. Rougheedge, #747 | Zouch, ex dimiſſ. Woolſton, v. 
Wilſon v. Day, 827 Woolſton et al', 1136 


Michaelmas 


Michaelmas Term 


32 Geo. 2. B. R. 1758. 


Rex ver/. Athay Eſq; And inet 


November 


17868. 
(): ſhewing Cauſe Why a Rule ſhould not be made 23 


abſolute, for an Information againſt a Juſtice of 
Peace, for a Miſdemeanour in refuſing io grant a 
Licence to one Francis Simes (who had been licenſed for ſe- 
veral preceding Years) to ſell Ale, as uſual; and afterwards 
convicting him, wiTHOUT any previous Summons, far 
having ſold it without a Licence ; It appeared that the pre- 
tended Grounds upon which this Rule had been applied for 
and obtained, were either falſe or fallacious. The firſt was, 
That the only Reaſon why the Licence was refuſed him, 
was his declining to pay a Sum of Money (51) which was 
9 claimed of him upon a diſlinct and collateral Account, and 
| which he denied to be due from him: The Payment of which 
— Sum of Money was (as He alledged) inſiſted upon by the 
Juſtice, as a Condition precedent to his granting the Man a 
Licence. The ſecond pretended Ground of the Motion was 
that the Juſtice had convicted him of the Offence, without 
any previous Summons.“ 2 


As to the firſt - The Cour were unanimous, that the 
Allegation appeared to be falſe in Fact: But, at the ſame 
Time, they declared explicitly.“ That Juſtices of Peace 
*© have no Sort of Authority to annex any ſuch Conditions to 
the Grant of theſe Licences,” * V. ane, 
| 4; £6r. and 

As to the ſecond They eſteemed it to be fallacious, as P, pn. 
the Fact came out upon ſhewing Cauſe : For the Man was „ 
actually preſent before the Juſtice (who had ſent for him ;) "4 52h 

and was ſo far from offering at making any Defence, that he 

| rather ſeemed to apply for Mercy; declaring, however, 

aas that if the Juſtice did convict him, he would not pay the 
| Penalty.“ ; | 


PART IV. Vol. II, B Thirdlv. 


8 ; 8 1 


Michaelmas Term 32 Geo. 2. 


* P * Thirdly. The Covuxr obſerved that the Man had ot 
ORE any where alledged *©* That he was innocent of the Of- 
„ fence:” Which they thought it incumbent upon bim to 
have done, to intitle himſelf to make this Application againſt 
the Juſtice of Peace. 


RuLE DISCHARGED. 


Tueſdey,71h Rex ver /. Fielding Eſqʒ | 


8. | . 
75 O ſhewing Cauſe why an Information ſhould not be 


granted againſt Mr, Fielding, for a Miſdemeanour in 
his Office of a Juſtice of the Peace, the Complaint appeared 
to be frivolous and vexatious ; ſo that the Juſtice ought to 
have the Coſts he had been put to, in defending himſelf 
againſt it: The only queſtion was, ho ſhould pay them. 


The Complaint was made upon a Joint-Affidavit made by 
the Proſecutor and his Attorney: Which Attorney was alſo 
ſworn to have declared, (and in rude and virulent Terms 
too,) That if it ſhould coft IM 100). He would lay 
Fielding by the Heels.“ 


It was ſtrongly urged, on behalf of the Attorney, that it 
would be a very great Diſcouragement to Attornies, in the 
Courſe of their practice, if THEY were to be made per ſon- 
ally liable to Cofls, in Caſe their Clients Motions ſhould not 
ſucceed, which Motions they had engaged in at the Applica- 
tion of their Clients, and upon Facts repreſented to hom by 
their Clients, as being true and candidly ſtated ; and which 
they themſelves could not know or ſuſpect to be otherwiſe : 
And that it would be ſtil] more hard upon them, to do this 
without hearing what they could urge in their own Defence, 


But the Cour (vis. Lord Mansfield, Mr. Juſt, Fofter, 
and Mr. Juſt. Wilmot) were clear and unanimous, that in 
this Caſe, they might and ought to do it ; becauſe the At- 
torney not only appeared as PrRostcuToOR by JolninG 
Wd _ in the Original Afidavit of Complaint ; but had alſo ex- 
ang en preſsly & declared That if it ſhould coſt Hint 100 J. he 
Affidavit, would lay Fielding by the Heels.” Therefore they 
denied this. : 


However, DISCHARGED the Rule; with Coſts to be paid by Both, 


the Rule 


ſtood, as a= 
hove, 


Pomp 


ö — . — 


Michaelmas Term 32 Geo. 2. 


Pomp ver/. Ludvigſon. *P. 655. 
4 Saturday, 
F | Rule for diſcharging the Defendant upon Common Bail, 11th Nev- 
1 \ was made abſolute; the Affidavit to hold him to Spe- her 1758. 
cial Bail, not being yosrTivEe: Which it is the * eſtabliſhed go as the 


Rule of the Court, that it muſt be“ Reſolution 

| | in Innys v. 
Sinclaire, Paſch. 1733, 6 G. 2. B. R. and in Holmes et al” v. Mendes Cefis et al.“ Tr. 
1733. 6 C7 G. 2. B. R. and in Lever land v. Baſnet, Tr. 16 C. 2. B. R. and in Clap- 
hamſon v. Bowman, P. 18 G. 2. B. R. and in Rios v. Belifante, P. 11 G. 2. B. R. 
and in Coillot v. Hagne, Tr. 1747, 21 G. 2. B. R. and in Van Moor ſell v. Jullien. 
M. 1748, 22 G. 2. B. R. and in Kelly v. Devereux, M. 1152, 26 G. 2. B. R. and 
in Prior v. Scot, H. 11753. 26 G. 2. B. R. To which Reſolutions the preſent one be- 
ing added, this Point ſeems to be moſt fully ſettled, Vet v. peſt. 1032. and Bar- 
clay et al" v. Hunt, M. 1766. 7 G. 3. B. R. 


Lord MaxSsFIELp faid that the Act of Parliament re- 
quired a poſitive Oath of the Debt: Which poſitive Oath 
may not be contradicted by the Defendant. 


But Mr. Juſt. Fos TER faid, He Himſelf had always 
thought the Rule to fri; And that He had never com- 
plied with it at his Chambers, though He would not go 


againſt it. 


The preſent Caſe was that of a Merchant in London, whoſe 
Correſpondent in Sweden had ſent him over the Accounts 
from Sweden where the Debt aroſe : And conſequently the 
Plaintiff, the Merchant here, could only ſwear to his Be- 
Lier, with a Reference to the Accounts ſent to him from 
Sweden; the Fact itſelf not being within his own perſonal 
Knowledge. So that the Affidavit could not have been 
more poſitive than it was; unleſs the Correſpondent in Se- 
this | den had come over hither, to ſwear it: (For an Affida vit 
ſ<varn there could not have been read here.) 


nce, 

ger See the Act of Parliament of 12 G. 1. c. 29. C 2. inti- 
it * ; - tled, 4 An Act to prevent frivolous and vexatious 
1 ** Suits:“ Which enacts “ That no Perſon ſhall be 
TL | held to ſpecial Bail, upon any Proceſs iſſuing out of 
ik | any Superior Court, where the Cauſe of Action 


* ſhall not amount to the Sum of 10/. or upwards ; 

: | << nor out of any Inferior Court, where the Cauſe of 
Action ſhall not amount to the Sum of Forty Shil- 

1 “lings or upwarcs.” Then the ſecond Clauſe directs 
| the Method, in Caſes where the Cauſe of Action dacs 
1 amount to thoſe reſpective Sums. 


And the Words of this Second Clauſe of the Act are 
: That in all Cafes where the Plaintiff or Plaintiffs 
\ ++ Caufe of Action ſhall amount to the Sum of Ten 
omp Wn | B 2 Pounds, 
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1.656. 


Tueſday, 
14th Nov- 
ember 1758. 


* Pounds, or 405. or upwards, as aforeſaid, Affidavit 
* ſhall be made and filed, or ſuch Cauſe of Action; 
And the Sum or Sums ſpecified in ſuch Afﬀidavit, 
„ ſhall be indorſed on the Back of ſuch Writ or Pro- 
« ceſs: For which Sum or Sums ſo indorſed, the She- 
“ riff.or other Officer, to whom ſuch Writ. or Proceſs 
& ſhall be directed, ſhall take Bail and for no more,” 


The preſent Defendant was diſcharged on Common Bail. 


| Bruckleſbank ver . Smith Eſquire. 


HIS was a ſpecial Verdict from Northumberland Aſ- 

ſizes, upon an Action of Treſpaſs for breaking and 
_— the Plaintiff's Ship in the River Tyne, at Newcaſtle 
upon Tyne, and taking and carrying away an anchor: To 
which the Defendant pleaded © Not guilty.” 


The ſpecial Verdict finds, that the Defendant was a Juſtice 
of the Peace of and for the Town and County of Newca/tle 
upon Tyne ; And that the Plaintiff was Maſter of a Ship 
called the Leeds-Merchant, floating, &c, in the River Tyne, 
being a navigable River; That 3 Tons of Ballaſt and more 
were unloaded out of the ſaid Ship, into a Machine or 


| Veſſel called a Hopper, in the ſaid River, with Intent that it 


ſhould be carried therein, into the High and open Seas ; 


And that it was accordingly carried out of the ſaid River, 


into the high and open Seas, and was there caſt out of the 


ſaid Hopper, where the Water was more than 14 Fathom 
deep, at a Diſtance from any Port, Haven, Channel or na- 
vigable River. It finds that Thomas Field, before the Time 
of the ſuppoſed Treſpaſs, viz. on ſuch a Day c, came be- 
fore the Defendant, being a Juſtice of Peace c, and laid 
Information of the Facts of putting the Ballaſt into the 
« Hopper with an Intent that it ſhould be dropped out of the 
* ſaid Hopper inTo the WarzR, and noT be caft 


„Ce, upon the Lax D where the Tide and Water newer 


% flows or runs; contrary to the Statute, It finds that the 
Plaintiff was ſummoned to appear, and that he did appear 
before the faid Juſtice ; and that Proof was then and there 
made by his Confeſſion, ©* That it was ſo put on beard the 
« Hopper, in the ſaid River, with Intent that it ſhould be 
“therein carried out of the ſaid River into the High and 
«© open Sea, and caſt therein at the Depth of 14 Fathom and 


« upwards at a Diſtance from any Haven &c (ut ſupra) 


« where the Tide or Water never flows or runs.” It is 


found That the Defendant thereupon convicted the Plaintiff, 


and adjudged him to be an Offender againſt the Statute of 
19 G. 2. c. 22, Then it finds the Con viction before the 
Juſtice, 
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* Jaftice; in hec verba ; and that the then Defendant (the * P. 657. 


now Plaintiff) was adjudged to forfeit 2 J. 10 s. for the ſaid 


- Offence. | 


It finds that the Juſtice of Peace (the now Defendant) 


3 Hſued his Warrant under his Hand and Seal, to levy the ſame 
by Diſtreſs &c; And that William Bruce, a Serjeant at Mace 


(to whom the Warrant was directed,) by Virtue of the faid 
Warrant took the ſaid Anchor c. 


This Caſe was firſt argued, on Friday the gth of June 
laſt, by Mr. Winn for the Plaintiff, and Mr. Serjeant Poole 
for the Defendant. | | 


Mr. Winn rehearſed the Statute of 19 G. 2. c. 22. 1, 2. 
And faid That the Fact found to have been proved, is no Of- 
fence within this Act: And conſequently, the Defendant 
was a Treſpaſſer, in levying the Penalty. Nothing is found 
to have been proved but a mere INTENT10N. 


This is a p@nal Law, and muſt be conſtrued ftri#ly. 


34» 35 H. 8. c. . S ult. gives the Penalty for caſting 


Rubbiſh into Havens, Roads, Channels c. Then 19 G. 


2. c. 22. deſcribes the Offence to be caſting, throwing out 
or unlading any Ballaſt, Rubbiſh c, BUT onLy upon 
„ the LAND, where the Tide or Water never flows or 
„runs.“ And the Preamble deſcribes the Miſchief to be 
* Caſting, throwing out and unlading their Ballaſt, either 
« on the Shore, or on the Side, and be/ow the uſual and full 
e Sea-Mark, and doing other Annoyances, to the Detriment 
and Obſtrufion of Navigation,” 


In the Thames, this Method of diſpoſing of the Ballaſt is 
never treated as an Offence: And that is under the Care 
and Inſpection of the Trinity-houſe. 


The Miſchief which the Legiſlature had in View, was 
throwing the Ballaſt Ec, cither on the Shore, or on the Sides 
of Rivers, and below the full Sea- Mark. 


But this was in the open and high Sea, above 14 Fathom 


deep ; at a Diſtance from any Port, Haven, Channel, or 
River. 


He relied upon the Intention and Spirit of this Law, ra— 
ther than upon the Letter of it: Which Intention of the 
Act, he faid, would plainly appear from the Proviſo at the 
End of it (J. Se@. Penult ) and that it was inte ded ſolely 
to prevent Prejudice to the Navigation in Havens, Ports, 
Roads, Channels or Rivers, and for no other Purpoſe. But 

Nothing 
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Nothing is ſtated here of any Sort of Prejudice actually 
done to the Navigation or even of any ſuch Intention to 
prejudice the Navigation of the Haven, Port, Road, Chan- 
nel or River. 


The Ballaſt was carried ou? of the River, into the High 
and Open Sea; and there caſt out, at above 14 Fathom 
Depth, and at a Diſtance from any Port, Haven, Channel 
or River. And the Intention only is laid accordingly. 


And the Confeſſion is of Nothing more than ſuch an In- 
tention. But there is neither Proof nor Confeſſion of any Fact 
whatſoever: Nor was any actual Injury done. 


Mr. Serjeant Poole contra, for the Defendant— It was im- | 


poſlible for Us, in the Nature of the Thing, to prove © That 


the Ballaſt war AcruaLLr dropped in the River:“ 


For this is done privately from the Bottom of the Hopper. 
It was neceſſary therefore for Us to charge the Intent as the 
Offence. And this Intent the Defendant has confeſſed. And 
the Offence as We have charged it, is within the Act; vis. 
«« Putting the Ballaſt into the Hopper, with Intent &c.” 


This is a poſitive Law, That no Perſon ſhall caſt, 


throw out, or diſcharge out of Cc, any Ballaſt fc; zur 
*© ONLY upon the Land where the Tide or Water never 
« flows or runs,” To which poſitive Law, the Fact charged 
is directly contrary. The preſent Act of 19 G 2. was made 
to inforce and make more eaſy the proſecuting Offences a- 


gainſt the former Statute of 34, 35, H. 8: upon which it 


was difficult to proſecute the Offender, in ſome Caſes. And 
here are proper Exceptions, upon proper Occaſions : In all 
other Reſpects it is a general Law. 


It is faid indeed, on the Part of the Plaintiff, © that here 
„is no actual Prejudice done to the Navigation.“ But 
what the Plaintiff has done, may, by ſome Means or other, 
prejudice the Navigation of the Rivet : It is in their Power, 
to drop the Ballaſt out of the Hopper, in the Channel of the 
River, without any Poſſibility of being diſcovered. 


And this Statute is in negative Words, wiz. © Bur on- 


x upon the Land.” Co. Lit. 1 15. affirms that there is a 


Diverſity between an Act of Parliament in the Negative, 
and One in the Affirmative ; and ſhews ſuch Diverſity. 


Therefore he prayed Judgment for the Defendant. 


Mr. 


wm @Q 2 — 


AY — % 
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ly 2 * Mr. Minn, in Reply This act ought to be conſtrued * P. 659. 
to  FAridly; As it is a Reftraint of a Common Law Right which 

an- a Man has to lay his Ballaſt where he pleaſes ; provided he 

be not Guilty of a Nuiſance, in ſo doing. 


gh f And this is no Offence againſt the Spirit and Intention of 

om > this Law. Nothing is charged, but an Intent: Which In- 

nel tent was not, even if it had been executed, a ſubſtantial 
” Offence againſt this Law. 

In- 6 Lord MansFlELD—This is a General Queſtion, which 

af ” goes farther than this particular Caſe. \- 
$ Mr. Juſt. Fos r R aſked if the Corporation of Vezwcaſtle 

m- 5 were not Conſervators of the River Tyne. 

nat 8 ” 

705 5 It was anſwered ! That they were. 

: bo 

> 1 Mr. Juſt. Fos TE x—Corporations ought to be protected 

* = in their juſt and ancient Rights. 

*. . Tur Cour did not, upon this firſt Argument, 
3 give any Opinion: But it was ordered to ſtand for a 

= turther Argument. 

— A ULTexivs Concilium. 

„ 3 And now, Mr. Clayton argued on Behalf of the Plaintiff, 

ed (as before) ** that this Fact found was not an Offence witk- 

de * in the AQ.” : 

a- x 

i Mr. Norton was going to anſwer Him, on the Part of the 
_ ** Defendant. But 
a » 


Lord Mans FIE Lo ſtopped him from entering into it at 
all z It being a very plain Caſe, and clearly againſt the ex- 
ere preſs Prohibition of the Act; Which provides that it ſhall 


ut i not be thrown BUT upon the Land: Whereas this Man ſays 
er, that he has found a better Way, than that which the Ad 
er, has expreſsly preſcribed. | 

me i 


But here is ſuch an Opening to Fraud, in this Way that 
» he has thought a better One, that it would be dangerous to 
n- | truſt to this Method, though it were not prohibited, How- 
3a euer, it is enough, that it is contrary to the direct and ex- 
e, preſs Proviſion of the AR, 


Indeed, if it was put upon the Hopper, in Order merely to 

carry it upon the Lax p; that would only be the proper 

4 Means ot doing it, and therefore would not be an Offence 

nn | againſt the AQ, But this is with Intent to lay it in the 
| L Wares, 


And 


| 
[ 
F 


— 


| 
| 
ji 
j 
[ 
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— 


*And there can be no Security as to the Place where the 
Hopper may drop it. It is mighty eaſy, from the Conſtruc- 
tion.of the Hopper, to drop it privately: And it is alſo the 
Intereſt of the Perſon who carries it in the Hopper, to drop 
it as ſoon as he can; that he may come the ſooner again, to 


fetch more. 


The Shifting it out of one Ship into another, wir Hñour 
Intention to drop it any where, would not be a Caſe with- 
in the Act: For that would not be a Caſting or throwing out 
at all, within the Meaning of the Act. | 


The other Tut Jupces agreed, in Terms, with 


Lord Mansfield; And All of them ſpoke explicitly to the 


ſame Effect. 


Per Cur. unanimouſly, | 
JupcmenT for the DerEnDanrT. 


Michel veg. Cue et Ux. 


N ſhewing Cauſe againſt ſetting aſide an Execution for 
Irregularity (which Irregularity was the Suing out the 
Execution above a Year after the Judgment obtained, wir n- 
ou'r any Scire facias to revive it,) it appeared that the 
whole Delay had ariſen from the Part of the Defendant, by 
Bills in Chancery for Inj unctions, and by obtaining Time for 
Payment Cc. 


And though the Caſes of Winter v. Ligbibound in 1 Strange 
301. and of Booth v. Booth in 1 Salk. 322, were urged as 


Authorities in Point on the Part of the Defendants ; Yet 


Tur Covar were unanimous that this Rule of 
« reviving a Judgment of above a Year old, by a Scire fa- 
** cias, before ſuing out Execution upon it,” which was in- 
tended to prevent a SURPRIZE wpon the Defendant, ought 
not to be taken Advantage of by a Defendant who was ſo 
far from being ſurprized by the Plaintiff's Delay, that He 
himſelf had been trying all Manner of Methods whereby nt 
might delay the Plaintiff : And therefore they not only diſ- 
charged the Rule, but diſcharged it with Co/& too. 


Rule p1scHarGED with Coſts. 


Thomas 


mv vv O59 200 29 
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* Thomas Baſkett and Robert Baſkett, Adminiſtra-* P. 661. 


tors (with the Will annexed) of Jhn Baſkert, 
Plaintiffs: The Chancellor, Maſters, and 
Scholars of the Univerſity of Cambridge, Joſeph 
Bentham, and Charles Bathurſt, Defendants. 


| HE Plaintiffs brought a Bill in the Court of Chan- 

cery, for an Injunction to reſtrain the Defendants 
from Printing or Selling a Book, intitled“ An exact Abridg- 
„ ment of all the Ads of Parliament, relating to the Exciſe 
« on Beer c.“ And on the Hearing of this Cauſe, the 24th 
of January 1743, the Lord Chancellor ordered that a Caſe 
ſhould be ſtated, for the Opinion of the Judges of the 
Court of King's Bench, upon the ſeveral Acts of Parlia- 
ment, Letters-Patent and Grants of the Crown inſiſted 
on by either Side, and any other Letters-Patent appearing 
upon Record relating to the Matters in queſtion between 
the Parties. 


The ſeveral Letters-Patent inſiſted on by the Plaintiffs in 
Support of their Claim, as the King's Printer, to the Sole 
and Excluſive Right of printing and publiſhing all Ads of 
Parliament or Abridgments of Ads of Parliament Fe, bear 
Date the 22d of April 1 Ed. 6, the 29th of December 1 
Marie, the 24th of March 1 Elis. the 27th of Sepiember 19 
Elis the 8th of Auguſt 31 Eliz. the 1oth of May 1 J. 1. 
the 11th of February 14 F. the 20th of July 3 C. 1. the 
25th of September 11 C. 1. the 24th of December 27 Car, 2. 
and the 13th of Oclober 12 Ann Which Letters-Patent are 
ſeveral Grants of the Office of King's Printer of all and 
ſingular Statutes, Acts of Parliament, &c, The Letters- 
Patent of the 1 2th of Queen Aun are a Grant, in Reverſion, 
of the ſaid Office, for the Term of 30 Years, to commence 
after the Determination of a former Grant then in being : 
They expreſsly grant the Sole Power of printing all and all 
Sorts of Abridgments of all and ſingular Statutes and Acts of 
Parliament, and probibit all other Perſons to print any 
Volume Book or Work of which the Printing was thereby 
granted. The Eſtate and Intereſt granted by the ſaid Let- 
ters-Patent commenced upon the 10th of January 1739; 
and afterwards became veſted in John Baſkett, the Father 


of the now Plaintiffs ; and is now veſted in the Plaintiffs, 


as Adminiſtrators to their ſaid Father with his Will annexed : 
And the Plaintiffs have been ſworn and admitted into the 
ſaid Office of his Majeſty's Printer. 


The Caſe further ſtated, that the Plaintiffs and Other 
Printers to his Majeſty and his Royal Predeceſſors have, by 
\ irtue 


[ 
| 
| 
| 
f 
| 


— 
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p. 662. * Virtue of the ſaid ſeveral Letters Patent to them reſpec- 


tively granted, from Time to Time printed All Acts of Parlia- 
ment and Abridgments of AQs of Parliament, Bibles, New 
Teſtaments, and other Books mentioned in the faid Letters- 
Patent. And the Plaintiffs claim the SoLE Right of printing 
All Acts of Parliament, EXCLUSIVE of All other Perſans, 
during the Term granted by the ſaid Letters Patent of the 
12th of Queen Ann. 


The Defendants foun..d their Claiin upon the ſeveral 
Letters-Patent and Act of Parliament following. 


King Henry the 8th by his Letters-Patent bearing Date 
the 2oth of July in the 26th Year of his Reign, for Him and 


his Heirs, granted Licence to the Chancellor Maſters and 


Scholars of the Univerſity of Cambridge, that They and 
their Succeſſors for ever, by their Writing under the Seal 
of the ſaid Chancellor, from Time to Time might aſſign and 
chooſe and for ever have among themſeives and within the 
Univerſity aforeſaid always remaining and inhabiting, Three 


Stationers and Printers or Venders of Books, as well aliens 


and born without as Natives and born within his ſaid Ma- 
jeſty's Obedience, having and holding as well hired Houſes 
as Houſes of their own: Which ſaid Stationers or Printers 
in Form aforeſaid aſſigned, and any of them, might lawfully 
there print all Manner of Bosks approved or which thereafter 
mould be approved by the ſaid Chancellor or his Vice- 
Chancellor and three Doctors there: And as well thoſe 
Books as other Books printed whereſoever, as well within his 
ſaid Majeſty's Realm as without ſo as aforeſaid approved 
or to be approved, might put 10 Sale, as well within this 
Kingdom whereſoever they ſhould pleaſe, c; and that, 
without Penalty. 


The Statute of 1 3 Eliz c. 29. confirms All Letters- 


Patent, Oc, granted to the (aid Univerſity. 


By Letters-Patent dated 6th February 3 Car. 1. re- 
ciring the ſaid Letters-Patent of 26 H. 8. and the ſaid Act 


of Parliament of 13 Elis. And alſo reciting ©* that ſince 


„the ſaid AR of Parliament, divers Letters-Patent had 
been made, by Queen Elizabeth, King James the Firſt, 
and his then Majeſty, granting Authority to print divers 
and ſundry Books, and prohibiting generally All other 
** Perſons to print the ſame ;” and alſo reciting a Decree in 
the Court of Star-Chamber,. of the 23d June 28 Elis. and 
a Proclamation of the 25th of September 21 Fac. 1. inforcing 
the ſame; The King confirms the Right granted by the ſaid 
Letters Patent of 26 H. 8. to the Univerſity of Cambridge, 
not æviihſtanding any Grant or Prohibition contained in the 
ſubſequent Letters-Patent or any of them, 


The 
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* The Queſtions upon this Caſe are— 


1ſt. Whether the Plaintiffs are intitled to the Sole Right of 
printing Ads of Parliament and Abridgments of Ads of 
Parliament, excluſive of All other Perſons, during the 
Term granted by the ſaid Letters-Patent dated the 13th of 
Odlober in the 12th Year of the Reign of Queen Ann. 


2d. Whether the Defendants, the Chancellor, Maſters 
and Scholars of the Univerſity of Cambridge, by Virtue of 
the Grants and Acts of Parliament infiſted on by the faid 
Defendants, or any of them, have the Right or Privilege 
of printing Ad, of Parliament or Abridgments of Ads of 
Parliament. 


This Caſe was firſt argued in Michaelmas Term 1745, 
by Mr. Comyns for the Plaintiffs, and Mr. Noe! for the De- 
fendants. It was argued a ſecond Time in Michaelmas 
Term 1747, by Mr. Gundry for the Plaintiffs, and Sir 
Richard Lloyd for the Defendants. It was argued a third Time 
in Hilary Term 1749, by Mr. Hume for the Plaintiffs, and 
Mr. Henley for the Defendants. It then ſtood for the Certi- 
ficate of the Judges; Which having been put off for ſevera! 
Years during the Life of the Lord Chief Juſtice Lee, the Par- 
ties did not apply to have it argued again, whilſt the Lord 
Chief Juſtice Ryder lived : But in Trinity Term 1758, they 
applied to have it ſet down for further Argument, in the 
next Michaelmas Term. 


Before it came on, The Court ordered Copies of all the 
abovementioned Letters Patent, Acts of Parliament, and 
Inſtruments to be left with them: They alſo ordered Copies 
of the Charter to the Stationers of London, of the 4th of 
May 3 & 4 Ph. & Mar. of the Grant to the Univerſity of 
Oxford, © to print Books, dated the 13th of March 8 Car. i; 
and the Grant © to print Law-Books,” dated 12th of 
Auguſt ꝙ G. 2; and the Proclamation of the 25th of Sep- 
tember 21 Fac. 1. againſt the diſorderly printing of Books; 
_ the ſeveral Decrees of the Court of Star Chamber relative 

ereto. ö 


On the 17th of November 1751, It was argued by Mr. 
Comyns for the Plaintiffs, and Mr. Solicitor General (Yorke) 
for the Defendants. 


And very ſoon after this laſt Argument, the following 
Certificate was made. 


Flaving 


— 
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P. 664. * © Having heard Counſel on both Sides, and conſidered 


Friday, iyih 


November 


1755, 


of this Caſe, We are of Opinion that during the 
« Term granted by the Letters-Patent dated the 
« 13th of Odober in the 12th Year of the Reign of 
Queen Ann, the Plaintiffs are intitled to the Right 
of printing Acts of Parliament and Abridgments of 
Acts of Parliament, excluſive of all other Perſons 
* not authorized to print the ſame by Prior Grants 
„from the Crown. EE. 


* 


% But We think, that by Virtue of the Letters-Patent 
bearing Date the 2oth Day of July in the 26th Year 
„of the Reign of King Henry the 8th, and the 
« Letters-Patent bearing Date the 6th of Februar; 
«* in the zd Year of the Reign of King Charles the 
« Firſt. The Chancellor Maſters and Scholars of 
„the Univerſity of Cambridge are intruſted with a 
« concurrent Authority to print Acts of Parliament 
„and Abridgments of Acts of Parliament within 


* the ſaid Univerſity, upon the Terms in the ſaid 


% Letters-Patent. 
© MAN SPIEL D. 
«© T. DENIS Ox. 
« M. Fos TRR. 
„ E. WiLMOT. 


„24th November, 1758.“ 


Dr. Burton verſus Thompſon. 


O ſhewing Cauſe againſt a Rule for a new TRIAL, 


which had been moved for by the Plaintiff, upon an 


Allegation That the Verdict (which was found ſor the 
© Defendant) was given contrary to Evidence ;” 


Mr. Juſt. Fos ER (who tried the Cauſe) now reported, 


That it was an Action for a Libel; that the Charge was proved 
by the Plaintiff; but that the Injury done to him thereby, ap- 
peared upon the Evidence to be /o very InconsDber- 
ABLE, that if the Jury had found for the Plaintiff, He ſhould 
have thought a Half-Crown, or even a much ſmaller Sum to 
have been ſufficient Damages: But that the Jury had gone 
too far ; and inſtead of giving the Plaintiff very ſmall Da- 
mages, had found a Verdict againſt him; which was cer- 
tainly a Verdict acalnsT Evidence, | 


Lord 


mw 


5 » VF ww gauw 09 
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* Lord MaxSsTIELDAIIt does not follow by neceſſary * P. 665. 
Conſequence, that there muſt ALwWwAVs be a new Trial 

granted, in all Caſes whatſoever, where the Verdict is 

contrary to Evidence: For it is poſſible that the Verdict may 

ill be on the Side of the real Juſtice and Equity of the Caſe. 

And of this, there are ſeveral Inſtances in the * printed See Title 
Books ; particnlarly the Dutcheſs of Mazarine's Caſe in Hams 12 
2 Salk. 646. [ Deerly v. the Dutcheſs of Mazerine : Which Fu X TY 
is directly in Point.] | 34. See be- 
5 fore, Fare- 


| Here, the Jury have found for the Defendant. My well Eſquire 
Brother Fofter, who tried the Cauſe (which the Plaintiff has . cf 
brought hither out of Yorkſhire) ſays, that“ He thinks ENTS 
Half a Crown or leſs would have been Damages ſufficient 
ir they had given their Verdid for the Plaintiff,” He 
muſt pay the Cots, before he can have a new Trial; There- 
fore I do not think that We ought to interfere, merely to 


give the Plaintiff an Opportunity of harraſſing the Deten- 


dant at a great Expence to Himſelf; where there has been no 
Real Damage, and where the Injury is fo trivial as not to 
deſerve above a Half-Crown Compenſation. Beſides, the 
Plaintiff has brought the Action to be tried at a great Diſtance 
from the proper County. The Cauſe of Action is in the 


Nature of a Crime: The implied Damages are, in ſome 


Meaſure, by Way of Puniſhment. An Indictment or In- 
formation would lie. And in criminal Cafes, where the De- 
fendant is acquitted, a New Trial cannot be granted. 


Mr. Juſt. Deniſon, Mr. Juſt. Fofter, and Mr. Juſt. Vilmot, 
All ſpoke in very explicit Terms to the fame Effect. 


Per Cur. unanimouſly, 
The Rule to ſhew Cauſe why there ſhould not 
be a new Trial was DISCHARGED. 


Aſlin verſ. Parkin. n 
Iota New: me 


HIS was an Action of Treſpaſs, for the MESNE ber 1788. 


L PROFITS of a Houſe in Sheffield in Yorkfhire, brought 
in the Name of the Leſſee or nominal Plaintiff in Eject- 
ment, againſt the "Tenant in Poſſeſſion, after 7 ob- 
tained againſt the Casvar, EIECTOR, by Deravrry. 


The Coffs of the Ejectment were alſo included and inſerted 


in the Declaration, as Conſequential Damages of the Treſpaſs 
therein complained of. LEND: 


On the Trial of this Cauſe before Lord Mansfield, at the 
Summer Aſſizes 1758, at the City of York, the Plaintiff 


gave in Evidence, the Judgment in EjeQment, the Writ 
of 
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* P. 666. * of Poſſeſſion with the Return of Execution upon it, 
the Defendant's Occupation of the Premiſſes, the Value of 
them during that Time (which was proved to be 207.) and 
the Coſts of the Ejectment (amounting to 124. more.) 


On the Part of the Defendant, it was objefed, That as 
the Judgment in the Ejectment was by Default, againſt the 
CasvarL Ejector, this Action could not be legally maintained 
in the Name of the nominal Plaintiff ; but ought to have 

been brought by the Plaintiff's LESsOR: And they ought 
to have proved the Plaintiff to have been in Poſſeſton when 
the Defendant committed the Treſpaſs for which the Action 
is brought. 


In ſupport of this Objection, It was argued, that though 
the Law allows fiditious Proceedings in Ejectment, for the 
trying of TiTLEs; Yet in Actions for MESNE PRO PITS, 
No ſuch Fiction prevails: But the Suit, the Injury, and the 
Defendant are ReaL; and the Action in no reſped differs 
from any other Action of Treſpaſs. \ 


That this was a Poſſefſory Action; which could in no Caſe 
be maintained, unleſs the Plaintiff's Poss Ess iox was either 
proved or admitted: And as, in the preſent Caſe, the Plain- 
tiff could not possIBLY prove an actual Entry, there was 77 | 

; No Ewidence of ulis Poſſeſſion, that could affect, or be re- an 
ceived againſt the preſent Defendant, | © 


It was admitted, that an Action of this Kind might be 
brought in the name of the nominal Plaintiff in Ejectment, 1 

where the Tenant had appeared and confeſſed Leaſe Entry and = Or 
Ouſter; becauſe being thereby become a Party to the Re- we 
cord in Ejectment, and having confeſſed the Entry of the = the 
Flaintiff, He is zsTorreD by that Confeſſion and by the 564 
Judgment againſt him, from controverting afterwards the * Pr: 
Plaintiffs Poſſeſſion : But where the Judgment in Ejectment the 
was by Default, againſt the CASUAL FjeRor, there was co 


ſuch Canfeſſion of the Tenant, no Matter of Record to Ca 
ESTOPP him, but he was equally at Liberty to deny the 8 
Plaintiff's Poſſeſſion, and to put him upon proving it, as in ng 
any other Action of Treſpaſs; And having never been a 

PaxTy to the Judgment in Ejectment, neither that Judg- = 


ment nor the Writ of Poſſeſſion upon it, (as they were mere= 
ly between the nominal Plaintiff and a 7hird Perſon, the Ca- A 16 


ſual EjeQor,) could be any Concluſion or Evidence again/t cor 
the preſent Defendant: | w 
It was therefore inſiſted, that this Action ovght to have I to | 
been brought by the Lefſor of the Plaintiff, in his own 
Name; who might have proved an actual Entry under the R 4 


Wit WY 


A 
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it, 2 Writ of Poſſeſſion ; and by that Entry, the Poſſeſſion he * P. 667. 
thereby obtained would relate back to the Commencement of 
und bis Title: But being brought in the Name of the nominal 
= Plaintiff, and the Defendant being a Stranger to the Fudg- 
ment in Ejectment, the Plaintiff had fai/ed of maintaining 


4 bis Action. 
Ne 1 : x eg: 
1ed In Support of this Objection. The Defendant's Counſel 


Ve urged That although the Diſtinction was carried no farther, 
che in the Caſe of Jefferies v. Dy/on (2 Strange 960, H. 7 G. 
ien 2. B. R.) than to admit the 'lenant in Poſſeſſion (where the 
ion Judgment was againſt the Caſual Ejector, by Default) to 
Controvert the Title of the Plaintiff, upon an Action for the 

meſne Profits; Vet both Parts of that Caſe had been ſince 


gn  contradiQted ; and it had been ſince holden “ that the De- 
the 4 fendant ſhould net controvert the Plaintiff's Title:“ But 
rs, (here the Tenant has not entered into the Common Rule) 
the t the Plaintiff ma/? prove his own actual Poſſeſſion ; and can 
27. d only recover Damages from ht Time.” For this, they 


L = cited a Caſe of Stanynought v. Coufins, Il. 19 G. 2. C. B. 

* (2 Barnes 367.) and ſome Circuit-Traditions of Nonſuits 

ale for want of the Plaintiff's proving his Poſſeſſion, where the 
her judgment was by Default, againit the Caſual Ejector. - 


vas 9 Lord MaxSsFIZL D erbed the Point, at the Aſſizes; 
re= and afterwards propoſed it to All the Judges, and had their 

Opinion: Which He thought fit now publickly and parti- 
cularly to declare, 


be 4 | 

nt, "7 Uron Principles, His Lordſhip ſaid, He was clearly of 
nd > Opinion againſt the Objection, on the Trial, without hear- 
"i ** "hg the Counſel for the Plaintiff. But, as Authorities were 
the then referred to, and as the Point related to the Efe# of 
the That Proceeding which is now almolt the on/y Remedy, in 
he Practice, for recovering Land wrongfully with-held ; He 
ent 7 thought it of great Conſequence, that the Matter ſhould be 
No conſidered by All the Judges. He therefore reſerved the 


to Bb Caſe, declaring ** He did it with that View; and that He 
would endeavour to get their Opinion without any Delay 
in or Expence to the Parties.” 


18. 22 Accordingly, His Lordſhip, laid it before them upon the 
rem frſt Day of Term; And they took till laſt Thur/cay, the 
2, XZ 16th of Nowember, to look into the Caſes, fo far as they 
nft could, with any Accuracy, be traced. And beſides thoſe 
2 that are in print, They had ſeen ſome in Manuſcript, diffe- 
= rent Hays; which were now, He faid, totally immaterial 
ve do be mentioned 
hs 9 Becauſe All the Judges are unanimouſly of Opinion © That 
tit &- © the Nominal Plaintiff, and the Caſual Ejector, are judi- 


* cially 
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* 


* 


«c 
«c 


£c 


* cially to be conſidered as the f4itious Form of an Action 


really brought by the Leſſor of the Plaintiff againſt the 
Tenant in Poſſeſſion ; invented, * under the Control and 
Power of the Court, for the Advancement of Juſtice in 
many reſpeRs ; and to force the Parties to go to Trial on 
the Merits, without being intangled in the Nicety of Plead- 
ings on either Side.” 


© That the Leſſor of the Plaintiff, and the Tenant in Poſ- 
ſeſſion, are, ſubſtantially, and in Truth the Parties, and 
the only Parties to the Suit. The Tenant in Poſſeſſion 
muſt be duly ſerved: And if He is not, He has a Right 
to ſet aſide the Judgment. If, after he is duly ſerved, He 
does not appear, but lets Judgment go by Default; ſuch 
Judgment is carried into Execution againſt him by a Writ 
of Poſſeſſion,” | 


That there is no Diſtinction between a Judgment in 
Ejectment upon a Verdid; and a Judgment by Default. 
In the firſt Caſe, the Right of the Plaintiff is tried and de- 
termined againſt the Defendant: In the laſt Caſe, It is 


confeſſed.” 


* An Action for the meſne Profits is conſequential to the 
Recovery in Ejectment. It may be brought by the Leſſor 
of the Plaintiff in his ozvn Name, or in the Name of the 
nominal Leſſee ; And in either Shape, it is equally 515 
Action.“ | | 


The Tenant is concluded by the Judgment, and cannot 
controvert the Title, Conſequently, He cannot contro» 
vert the Plaintiff's Poſſefton : becauſe his Poſſeſſion is Part 
of his Title ; For the Plaintiff, to intitle himſelf to reco- 
ver in an Ejectment, muſt ſhew a poſſeſſory Right not 
barred by the Statute of Limitations.” 


* This Judgment, like all others, only concludes the 


Parties, as to the ſubjed Matter of it. Therefore, beyond 


the Time laid in the Demiſe, it proves Nothing at all: 
Becauſe, beyord that Time, the Plaintiff has alledged no 
Title, nor could be put to prove any.” 


« As to the Lengthof Time the Tenant has occupied, the 
Judgment proves nothing; nor as to the Value. And 
thereſore, it was proved in this Caſe (and mult be in all) 
How long the Defendant enjoyed the Premiſſes; and what 
the Value was: And it appeared that the Time of ſuch 
Occupation by the Defendant, was within the Time laid 
in the Demiſe.” 


This unanimous Reſolution of all the Judges, upon ſhort 
plain Principles, will not only be a certain and uniform Rule, 
upon Actions for meſne Profits; but may tend to put 


this 


= * = 
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this fictitious Remedy by Ejectment, upon a true and liberal * P. 669. 
Foundation; to attain ſpeedily and effectually the complete 


Ends of Juſtice, aecording to the teal Merits of the Caſe. 


My Brother WILNMor tells me, that he had the very 


| 1 ſame Queſtion made before Him, upon the Oxford Circuit, 
the laſt Aſſizes: But the Cauſe went off upon another Point. 


I am therefore glad that the general Rule is now ſettled ; 
and that the ſettling it, has occaſioned no Expence or Delay 


to the particular Parties in this Cauſe. 


The RuLe conſequently was, That the Paſfea. 
be delivered to the PLAINx TI T, that He 


might have Judgment. | 


Heylyn and Others ver/us Adamſon. Menday, 


20th We- 


HIS was an Action on the Caſe, upon Promiſes. ember 2758. 


And the firſt Count in the Declaration was upon an 
IxVLANDO Bill of Exchange, drawn by Robert Carrick and 
directed to William Dods, dated the 13th Day of March 
1756; Whereby the ſaid Robert Carrick required the ſaid 
William Dods to pay to the Defendant or his Order 100 J. 
at 40 Days after Date, Value received, as adviſed by the 
faid Robert Carrick Which ſaid Bill was indorſed by the 
ſaid Defendant (Eleanor Adamſon) to the ſaid Plaintiffs, and 


* was accepted by the ſaid Dods, but not paid by Him, 


Upon the Trial of this Cauſe, before Lord Mansfield, at 
the Sittings after laſt Hilary Term at Guildball, It was proved 
on the Part of the Plaintiffs, That the ſaid Robert Carrick 
made the Bill; And that the Defendant indorſed it to the 
Plaintiffs ; and that the faid William Dods accepted it, but 


| afterwards refuſed Payment; And that the Plaintiffs there- 


upon, on the Day it became payable, carried it to be pro- 


= teſled for the Non-payment ; and ſoon afterwards brought 
their Action thereon, againſt the Defendant : But it did not 
appear, on the Trial, that the DRawtr of the Bill had 
any Notice of ſuch Non-payment ; or that any Demand of 
the Money was ever made on H1M before the Commence- 


ment of the Suit. 


It was thereupon objeQed by the Defendant's Counſel, 
* That the Action would not lie againſt the Defendant 
<* (the Indorſer,) unTiL a Demand of Payment had been 
made upon the DRAWER: And as no ſuch Demand 
was proved to have been made on the Drawer the Plaintiffs 
ought therefore to be nonſuited. 

PaxT IV. Vor. II. C Lord 


Michaelmas Term 32 Geo. 2. 


Pp. 670. 


* Lord MaxSsTIELD directed a Verdict to be given upon 
the ſaid firſt Count, for the Plaintiffs, for 100 J. Damages 
and 40 Shillings Coſts ; ſubject to the Opinion of the Court, 
„ Whether, upon this Caſe, the Plaintiffs were intitled to 
recover?“ 


A Caſe was accordingly ſtated for the Opinion of the 


Court, and ſigned by Sir Richard Llayd for the Plaintiffs, and 


by Mr. Norton for the Defendant, 


The only Queſtion was, Whether in an Action brought 
upon an Inland Bill of Exchange, by the Indorſee againſt an 
Indorſer, This Objedtion, © That no Evidence was given at 
„ the Trial, of Notice to the Drawex of the Bill, or even 
* of making any Inquiry aſter Him was a Ground of 
nonſuit, | ; 


It was argued on Tueſday laſt, (the 14th Inſtant,) by Mr. 


| Serjeant Davey for the Plaintiff, and Mr, Rooke for the De- 
ſendant. f 


Serjeant Davey made a Dictindtion between Inland Bills of 
Exchange, and Notes of Hand. In the latter, the Drawer is 
to be the Payer : Inthe former, the Drawee, (the Acceptor 
of the Bill) is to pay it. So that ap a Note of Hand, the 


Drawer of the Note is the firſt Perſon to be reſorted to, for 


Payment: But upon an Inland Bill of Exchange, the Acceptor 
of the Bill, not the Drawer, is the fir? Perſon to be reſorted 
fo, for Payment ; (though the Drawer ſhall indeed ſtand as 
a collateral Security for his ſo doing :) Therefore Caſes upon 
promiffory Notes are not applicable to Caſes on Inland Bills of 
N The Bill-holder can't come upon the Drawer 
of the Hill, till the Perſon upon whom it is drawn ſhall eithec 
refuſe to accept it, os refuſe Payment after he has once 
accepted it. 


Every Indorſement of a Bill of Exchange is in the Na- 
ture of a new Bill of Exchange: And if there are ſeveral 
Indorſers, they All undertake ** that the DAWEEB (the 
Acceptor of the Bill,) ſhall pay it.” 


The Indorſee is a Stranger to the Drawer of a Bill of 


Exchange: He is only concerned with the Acceptor. 


A Bill of Exchange may happen not to be dated from any 
certain Place; or it may be dated from a Place where the 
Drawer does not reſide; as where a Traveller, calling at an 
Inn, takes up Money there, and gives a Bill which 1s after- 
wards indorſed by his Landlord, 


And 
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* And it would be vaſtly inconvenient to all the Parties, if * P. 671, 


on 
zes it ſhould be holden neceſſary for the Indorſee to find out or 
rt, even ſearch for the Drawer of an Inland Bill of Exchange 
to to give him Notice that the Acceptor has refuſed Payment.” 
Por the Security may be loſt in the Interim, whilſt ſuch 
> Search is making: The Indorſer may break, before the In- 
he > dorſee may be able to find the Drawer. But the Indorſer 
nd may know where to find him, or how to apply to Him. 
Six Chief Juſtices have been of diffetent Opinions on this 
ht Point: Three of them, of one Opinion: Three, of another. 
an 1 
at The 9 10. z. c. 17. was the firſt Act that gives Pro- 
yen teſts for Non Payment of Inland Bills of Exchange: And 
of the 3 & 4 Ann. c. 9. . 4.5. extends the Proteſt, to the 
Caſe of Non-Acceptance. The Words of both theſe Acts 
are remarkable; vis. ** I hat the Proteſt ſhall be notified 
Mr. c dto the Party FROM wHOM the Bill was RECEIvED; 
de- ho ſhall repay the ſame with Intereſt and Charges.” 
The Inconvenience may be the ſame (as to this Matter) 
; of upon an Inland Bill, as upon a foreign Bill, Yet upon a fo- 
r18 - reign Bill, it certainly is not neceſſary, In 1 Strange 441- 
tor 8 Bromley v. Frazier, Tr. 7 G. 1. ona foreign Bill of Exchange, 
the The Court, on mature Deliberation heid ** That a De- 
for mand upon the Drawer is not neceſſary, to make a Charge 
tor d upon the Indorſer; but the Indorſee has Liberty to re- 
ted © © ſort to Either,” It was a Point then unſettled. In 1 
d as Fall. 131, 133. there are, as it is ſaid in Strange 441. con- 
pon tradictory Opinions upon it; Which are profeſſedly ſettled 
3 of by that Caſe of Bromley v. Frazier, as the Book declares: But 
wor i thoſe contradiftory Opinions are upon Inland Bills of Ex- 
her change. Indeed the Caſe of Bromley v. Frazier (then di- 
nce rectly under Conſideration) was upon a foreign One: But 
the Book goes on thus, (Which is general, and equally ap- 
© plicable to 401 Sorts,)—* And as to the Notion that has 
Na- prevailed, * that the Indorfer warrants only in Default o f 
eral * the Drawer,” there is no Colour for it : For every In- 
(the © * dorſer is in the Nature of a new Drawer; and at Nie 
* prius the Indoiſee is newer put to prove the Hand of the 
| Art Diawer, where the Action is againſt an Irdorſer. 
| of The Requiring a Proteſt for Non- Acceptance, is 24 be- 
© cauſe a Proteſt amounts to a Demand : For it is no more 
than giving Notice to the Drawer, to get his Effects out 
raed of the Hands of the Drawee ; who, by the Other's Draw- 
tha ing, is ſuppoſed to have ſufficient wherewith to ſatisfy the 
Ber Bill“ So that this Notion is here exploded, ** I hat the 
* 5 Indorſer of a Bill of Exchange warrants only in Defuult 
134 = ** of the Draner,” But every Iadorſer warrants againſt 


= the Default of the Payer, 
9 \ C 2 In 
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p. 672, In the Caſe of f Hamerten v.Mackrell, M. 10 G. 2. B. R. 
The Ser- (which was ſubſequent to the Caſe in 1 Strange 441.) in 
eant called an Action by the Indorſee of a promiſſory Note againſt the 
itRichardſen Indorſer, The ObjeQion was that it was not alledged in the 
= 1 Declaration, That a Demand was made upon the Drawer 
took it by of the Note.” And it was there holden not neceſſary to be 
this Name alledged in the Declaration. But Lord Hardwicke men- 
of Hamer-tioned the Opinions of Holt, Macclesfield, Pratt, Raymond, 
Lord Ray. re, and King. Holt, Eyre, and * Raymond held it to be 
Phan 4 neceſſary: Macclesfield, Pratt, and King were of a contrary 
beld the O- Opinion, vis. * that it was not neceſſary.” | 


pinion of 
Macclesfield and Pratt; but came over afterwards to that of Helt and Eyre; (as 


Lord Hardszicke ſaid he had been informed.) 


Theſe Opinions ſeem to relate only to Notes of Hand : 
But upon a Bill of Exchange, the Indorſers are All only Pro- 
miſers and Undertakers for the Payer, (the Acceptor,) of the 
Bill ; and are not obliged to look after the Original Drawer, 
Hoy Fact and Experience in Buſineſs are agreeable to this 
Poſition. | 


Mr. Reoke, for the Defendant, inſiſted that upon an Ac- 
tion brought by the Indorſee againſt an Indorſer of an In- 
LAND Bill of Exchange, the Plaintiff ought at the Trial, to 
prove += to and Demand of Payment from the Drawer 
of the Bill. | 


The Inderſer is only a conditional Undertaker for the 
Dxrawex of the Bill, who is the firſt Contractor: He ſtands 
as a Surety only ; and can not be called upon, unleſs the 
Drawer makes Default, It is like the Caſe of Principal and 
Acceſſary; where the Acceſſary cannot be tried before the 
Principal : So here, the Indorſer cannot be liable, T1LL the 


Original Contracter has failed in performing his Contract. 


| __ great Inconvenience might follow, if this was other- 
wile, 


There are ſeyeral Authorities which fully prove that it 

is neceſſary, Caſes in B. R. Temp. W. 3, 244. Lambert v. 

Oakes, at Guildhall : and 1 Ld, Raym. 443, Lambert v. 

Oakes, S. C. is directly in 1 1 Salk. _ pl. - Anon. 

(+ probably S. C.) accordingly. 1 Strange 649. M. 12 G. 

F 8 1. r 5 Smith. . an Action againſt the In- 
Salk. 127. dorſer of a Promiſſory Note, at Guildhall, C. B. Ld. Ch. 
Pl. 9. ſeems Tyſt, Eyre's Opinion was, accordingly, ** That the Plaintiff 
2 &« muſt prove Diligence to get the Money of the Drawer; 
are, All 7 « the Indorſer only warranting on Bis Default.“ And for 
Four, pro- want of ſuch Proof, he directed the Jury to find for the De- 

ably, the 


—_ a 3 though two of them are placed under M. 10. And the other two under 
11 + Jo 


fendant, 


1 Ann. they do not exclude the Neceſli ” 


dhe zd Volume of the Abridgment of the Law *. 


Michaelmas Term 32 Geo. 2. 


5 


f * fendant. 2 Strauge 1087. Collins v. Butler, at Guildball, a P. 673. 


per Lee, Ch. Juſt, It was ruled accordingly ; who cited a 


* Caſe determined on great Debate, in C. B. in P. 4 G. 2.— 
Due Diligence muſt be ſhewn to have been uſed in inquiring 
aſter the Drawer of the Bill of Exchange, before the Money 
can be recovered againſt the Indorſer. | 


And there is no Difference between a Note of Hand, and 
a Bill of 4 ; other than that the Drawer of the 


5 Note is the expreſs Promiſer, and (as it were) 60th Drawer 


and Drawee ; Whereas on a Bill of Exchange, he is only 


” an implied Promiſer. Indeed on a foreign Bill of Exchange 
this Notice and Demand is not neceffary ; becauſe the fo- 
reign Drawer is not amenable to Juſtice here, 


As to the Words of the Statutes of 9, 10W.3.& 3,4 
of giving Notice to 


t 
the Drawer: Though they add an additional Caution, of 


, “giving Notice to the Perſon from whom the Bill was 


© received.” 


Mr. Serjeant's Caſe, wherein Mention is made of the Six 
Chief Juſtices differing in Opinion, ſeems to be taken from 
® See New 
Abridgment, 
Vol. 3. Title, Merchant and Merchandiſe, Pa. 608. Note b. (which is undoubtedly 
the /ame Caſe cited by the Serjeant.) 


Serjeant Dawey, in Reply—I agree that the Drawer of a 
Bill of Exchange is only a Conditional Undertaker for the 
Dramwee : And fo alſo is the Indorſer of a Bill of Exchange 
a Conditional Undertaker for the Drawee. But it does not 
follow that the Indorſer of a Bill of Exchange is only a 


Conditional Undertaker for the Dranver. 


The Caſe of Lambert v. Oakes was upon a Note of Hand 


(according to Ld. Raymond. And Ld. Ch. J. Holt's Opi- 
nion upon a Bill of Exchange, was upon a Caſe not before him. 


In the Caſe of Hamerton v. Mackrell, Ld. Hardwicket + The Ser- 
held it not neceſſary. jeant had 


| be en miſin- 
formed: For Lord Hardwicke (as appears by my Note of that Caſe) did not give or 
even intimate his own Opinion upon that Point. 


The Drawee's Place of Abode is always known, upon 2 
Bill of Exchange; but not the Drawer's. 


The Court gave no Opinion at the Time of this Ar- 


gument ; but poſtponed it, in Order to ſettle the Point 
with Preciſion and Certainty. 


Lord 


1 


Tos Michaelmas Term 32 Geo. 2. 


2 P. 674. * Lord MaxsrizIp obſerved, That the Confuſion 


vy. ante, 


ſeemed to have ariſen from its not being ſettled, Wuo is 
** the Original Debtor,” ; ; i 


Mr. Juſt. Den1son faid, The Caſe of Hamerton v. 
Mackrell was upon a Writ of Error; and the Judgment wag 
affirmed, upon the Allegation contained in the Declaration, 
of a PRoM1SE made by the Indorſer, which (upon a Writ 
of Error, ) they conſidered as an expreſs Promiſe : But Lord 
Hardwicke did not give his own Opinion at all, upon what 
is now the preſent — WERE | 


| Is 
Cur. Apis“. 


Lord MansritLD now delivered the Refolation of the 
Court, | 


His Lordſhip ſaid, He could not perſuade himſelf that 
there had really been ſuch a Variety of Opinions upon this 
Queſtion, at Mi prius, as had been mentioned at the Bar. 


But however that may be, It muſt now be determined upon 


the Nature of the Tranſaction, General Convenience, and 
the Authority of deliberate Reſolutions in Court. 


A Bill of Exchange is an Order, or Command, to the 
Drawee who has, or is ſuppoſed to have Effe&s of the 
Drawer in his Hands, to pay. When the Drawee has ac- 
cepted, He is the Original Debtor ; and due Diligence muſt 
be uſed in applying to him. The Drawer is only liable in 
Default of Payment by him, due Diligence having been uſed: 
And therefore if the Acceptor is not called upon, within a 
reaſonable Time after the Bill is payable, and happens to 
break, the Drawer is not liable at all. | S 


Every Man therefore who takes a Bill of Exchange, muſt 
know where to call upon the Drawee ; and undertakes to 
8 the Money of Him. 


When that Bill of Exchange is indorſed, by the Perſon to 
whom it was made payable ; as between the Indorſer and In- 
dorſee, it is a new Bill of Exchange; and the Indorſer ſtands 
in the Place of the Drawer : The Indorſee undertakes to de- 
mand the Money of the Drawee. If He negleQs, and the 


Drawee becomes inſolvent, the Loſs falls upon himſelf, If 
the Indorſee is diligent, and the Drawee refuſes Payment; 


his immediate Remedy is againſt the 2 And it was 
very properly obſerved, * that the Act of 9, 10 V. 3. re- 


Pa. 61. quires Notice of the Proteſt to be given © to the Perſon vos 
Ph 1 ky o 3 : 3 Es” ; . * 0 20 7 om 


— ſ— 
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1 < 


10n ” « ® quhom the Bill was received.” He may have another Re- P. 67 5. 
o is medy againſt the fir/f Drawer; as Aſſignee to, and ſtand- 

N wg in the Place of the Indorſer. 

V. The Indorſee does not truſt to the Credit of the Original 

was Drawer: He does not know whether ſuch a Perſon exiſts, 

on, or where he lives, or whether his Name may have been 

Vrit js forged. The Indorſer is bis Drawer; and the Perſon to 

ord whom he originally truſted, in Caſe the Drawee ſhould not 

hat pay the Money. There is no Difference in this reſpect, 


* between foreign and Inland Bills of Exchange, except as to 
> the Degree of inconvenience : All the Arguments from Law, 
and the Nature of the Tranſaction, are exactly the ſame in 
both Caſes. 


7 As to foreign Bills of Exchange, the Queſtion was ſo- 
he lemnly determined by this Court, upon very ſatisfactory 
= Grounds, in the Caſe of * Bromley v. Frazier — That was 1 Strange 
An AQtion upon the Caſe upon a foreign Bill of Exchange, 8 = £ 
nat by the Indorlee againſt the Indorſer:“ and on General ä 


his Demurrer, it was objected, that they had nor ſhewn a 
N. Denand upon the Drawer, in whoſe Default only it is 
on ([ that the Indorſer warrants.” And becauſe this was a 
nd Point unſettled, and on which there are contradiftory 


Opinions in Sa/ke/d 131 F133. the Court took Time to 
cCConſider of it. And on the ſecond Argument, They de- 

he * livered their Opinions, That the Declaration was well 
he 3X * enough : For the Deſign of the Law of Merchants in 
c- ** diſtinguiſhing theſe from all other Contracts, by making 


aff 38 them aſlignable, was for the Convenience of Commerce, 
in * that they might paſs from Hand to Hand in the Way 
du; XZ * of Trade, in the ſame Manner as if they were Specie, 
Iz Now to require a Demand upon the Drawer, will be 


to *© laying ſuch a Clog upon theſe Bills, as will deter every 
1 © Body from taking them. The Drawer lives abroad, per- 

4 haps in the Indies, where the Indorſee has no Correſpon- 

ſt „dent to whom He can ſend the Bill for a Demand; or 
to ñ „if he could, yet the Delay would be fo great that no 
4 * Body would meddle with them. Suppoſe it was the 
Caſe of ſeveral Indorſements, muſt the laſt Indorſee tra- 


to vel round the World, before he can fix his Action upon 
1— 4 * the Man from whom he received the Bill? ln common 
ls Experience, every. Body knows that the more Indorſe- 
- 3 ments a Bill has, the greater Credit it bears: Whereas if 
e 4 ** thoſe Demands were all neceſſary to be made, it muſt 
If naturally diminiſh the Value, by how much the more dif- 
- © hcult it renders the Calling in the Money. And as to 
18 1 the Notion that has prevailed, that the Indorſer warrants 
- 1 * only in Default of the Drawer, there is no Colour for it: 
n 4 For every Indorſer is in the Nature of a new Drawer; 
» 3 And at Nifs prius, the Indorſee is never put to prove the 


Hand of the firſt Drawer, where the Action is againſt 


Michaelmas Term 32 Geo. 2. 


P. 656. an Indorſer. The requiring a Proteſt for Non- accept - 


— 


& #* ance, is not becauſe a Proteſt amounts to a Demand : 
« For, it is no more than a giving Notice to the Drawer to 


« get his Effects out of the Hands of the Drawee, who, 


« (by the Other's owing.) is ſuppoſed to have ſufficient 
** wherewith to ſatisfy the Bill.“ 


pon the whole, They declared themſelves to be of 
* Opinion, That in the Caſe of a foreign Bill of Exchange, 
2 Dons upon the Drawer is not neceſſary, to make a 
Charge upon the Indorſer; but the — has his Li- 
« berty to reſort to Either, for the Money: Conſequently, 
4 the Plaintiff (they ſaid), muſt have Judgment.” 


Every Inconvenience here ſuggeſted holds to a great 
Degree, and every other Argument holds equally, in the Caſe 
of InLand Bills of Exchange. | 


Wx are therefore All of Opinion, That to intitle the 
* Indorſee of an Inland Bill of Exchange to bring an 
% Action, againſt the Indorſer, upon Failure of Payment b 
* the Drawee, it is not neceſſary to make any Demand of, 
« or Inquiry after, the firſt Drawer.” 


The Law is exactly the ſame, and fully ſettled, upon the 
Analogy of Promiſſory Notes to Bills of Exchange; which 
is very clear, when the Point of Reſemblance is once fixed, 


Wulrz a Promiſſory Note continues in its original 
Shape of a Promiſe from One Man to pay to another, it 
bears no Similitudę to a Bill of Exchange, When it is 
indorſed, the Reſtmblance BeG1Ns : For then, it is an 
Order, by the Indorſer, upon the Maker of the Note, (his 
Debtor, by the Note, ) to pay to the Indorſee. This is the 
very Definition of a Bill of Exchange. 


The Indorſer is the Drawer; the Maker of the Note is 
the Acceptor; and the Indorſee is the Perſon to whom it is 
made payable. The Indorſer only undertakes, in Caſe the 
Maker of the Note does not pay. The indorſee is bound 
to apply to the Maker of the Note : He takes it upon that 
Condition; and therefore muſt, in all Caſes, know who he 
is, and where he lives: And if, after the Note becomes 
payable, He is guilty of a Neglect, and the Maker becomes 
inſolvent, He loſes the Money and cannot come upon the 
Indorſer at all. | | 


Therefore, before the Indorſee of a Promiſſory Note, 
brings an Action againſt the Indorſer, He muſt ſhew 
a Demand, or due Diligence to get the Money from 
the Maker of the Note ;—juſt as the Perſon to whom 
the Bill of Exchange is made payable muſt ſhew a 

Demand, 


R KO © 0 


e 
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Demand, or due Diligence to get the Money from the . 
Acceptor, before he brings an Action againſt the Drawer. 
This was determined by the whole Court of Common Pleas, 
upon great Conſideration, in Paſch. 4. G. 2 as cited by 


my Ld. Ch. J. Lee in the Caſe of * Collins v. Butler. * , Stra 


1057.11 &. 


So that the Rule is exactly the ſame upon Promiſſory 2. 
Notes, as it is upon Bills of Exchange ; and the Confuſion 
has, in part, ariſen from the Maker of a Promiſſory Note 
being called the Drawer : Whereas, by Compariſon to Bills 
of Exchange, the Indorſer is the Drawer. 


All the Authorities, and particularly Ld. Hardwicke, 
in the Caſe of Hamerton v. Mackrell, M. 10 G. 2. (ac- 
cording to my Brother Deniſon's State of what his Lordſhip 
faid,) put Promiſſory Notes and Inland Bills of — 
juſt upon the + ſame Footing : And the 4 Statute expreſs 


actly agreeable ; vis. © Promiſſory Notes ſeem to me to be put upon the ſame Foot 


as Inland Bills of Exchange. 1. z. 4 Anm.c.g. 


But the ſame Law muſt be applied to the ſame Reaſon; 
to the Subſtantial Reſemblance between Promiſſory Notes, 
and Bills of Exchange ; and not to the ſame Sound, which 
is equally uſed to deſcribe the Maker of both. | 


My Ld. Ch. J. Holt is quoted as being of Opinion,“ that 
* in Actions upon Bills of Exchange, it is neceſſary to prove 
* a Demand upon the Drawer.” For Proof of this, the 
principal Caſe referred to, is that of Lambert v. Oakes, re- 


ported in three Books: 1 Ld. Raymond, 1 Salk. and 12 Med. 


In 1 Ld. Raym. 443, It appears manifeſtly, that the Queſtion 
aroſe upon a Promiſſory Note. R. ſigned a Nor E under his 


Hand, payable to Oakes, or his Order; Oakes indorſed it to 


Lambert; upon which, Lambert brought theA&ion for the 
Money againſt Oakes. Per Holt, Ch. J. He ought to prove 


that he had demanded or done his Endeavour to demand 


this Money of R, before he can fue Oakes upon the In- 
dorſement. The ſame Law, if the Bill was drawn upon 
Hany other Perſon, payable to Oakes or Order.” That is, 
A Demand muſt be made of the Perſon uyxoxn whom 
© the Bill is drawn.“ And other Parts of the Caſe mani- 
feſtly ſhew this to having been the Meaning. For my Ld. 
Ch. J. Holt is reported to have ſaid, Ihe Indorſement 
* will ſubje& the Indorſer to an Action; becauſe it makes a 
* new Contract, in Caſe the Perſon Upon WHOM it is 


46 Araaun does not pay it,” 8 Again, oy if the Indorſee does Fin $a, 444. 
„not demand the Money payable by the Bill, of the Perſon | 


*© VPON 


ITM 
refers to Inland Bills of Exchange. 12 of that 
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P. 678. urow wHoOM ff is drawn, in convenient Time, ank 
« afterwards he fails, the Indorfer is not liable.“ KY 1 


* Fall. 12. In“ Salkeld, the Caſe is confounded: It is ſtated to be a 
(therecalled Bi of Exchange, and that the Demand muſt be made 
Lambert v. ,, by h it d < 
Pack,) pl. g. upon the Drawer, or him upon whom it was drawn. 
My Ld. Ch. J. Holt had ſaid that a Demand muſt be made 
| of the Maker of a Promiſſory Note, (calling him the 
Drawer; And in the Caſe of a Bill of Exchange, of him 
upon whom the Bill is 4rawn, The Report jumbles both 
together, as applied only to a Bill of Exchange; miſled, I 
dare ſay, by the Kquivocal Sound of the "Term Drawer, 
and by the Chief Juſtice's Reaſoning in the Caſe of a Pro- 
+Note.The miſſory Note, from the Law upon Bills of Exchange, + 
22 5 pl. 6. is much more ſtrong and explicit: But it is ſhort, anonymous, and 
a mere looſe Scrap, by the ſame Reporter; who was manifeſtly unclear about the 
Caſe, (being S. C. with pl. 9.) | 


In 12th Modern 244. The Caſe is miſtaken too; and 
ſtated as upon a Bill of Exchange, and as a Determination 
| that there muſt be a Demand upon the Drawer of the 
| * Bill of Exchange:” And yet the Report itſelf ſhews bo 
| demonſtrably, that what was ſaid by my Ld. Ch. J. Het 
| was applied to the Maker of a Promiſſory Note, (calling him 
the Drawer.) For the Report makes Him argue“ So, if 
* the Bill was drawn on any other Perſon, payable to Oates 
or Order:“ Which ſhews that the Caſe in Judgment was 
not a Bill drawn upon another Perſon, but payable only to 
Oakes, by R. HIMSELF- | . 


It ſeems to Me, as if Ld. Ch. J. Holt, in that Caſe, had 

conſidered the Drawee of a Bill of Exchange in the ſame 2 

Light as the Maker of a Promiſſory Note : But looſe and haſty W 

Notes, miſſed by Identity of Sound, have miſapplied what *# 

was ſaid of the Drawer of a Promiſſory Note, to the Drawer 

| There of a Bill of Exchange; and to ſuch a Degree miſapplied it, 4 
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leem to be that two Reports out of the || three have Rated the Queſtion I 
Lr as arifing upon a Bill of Exchange; which is manifeſtix 
leaſt of S.P, otherwite, 4 tl 
V. 4 
= 33 But be this Conjecture as it may, We are All of Opinion = 
on this ph. That in Actions upon Inland Bills of Exchange, by an 1 p 
678.) Indorſee againſt an Indorſer, the Plaintiff muſt prove a i 12 
« Demand of, or due Diligence to get the Money from, 8 
« the Draree (or ACCErTOR ;) but need not prove any = CC 
“Demand of the Drawer: And that in Actions upon q 
„ Promiſſory Notes, by an Indorſee againſt the Indorſer, the A b 
* Plaintiff muſt prove a Demand of, or due Diligence to fa 
get the Money from the MAKER of the Note.“ 3 fo 


Accordingly, the Rule was, That the Poſſe 7 
be delivered to the PLAIxTITT. 3 


Rex 


Ra 228 


* 
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higher Degree; nor being Owner or | Keeper of any 
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* Rex ver/. Mallinſon. 
A HIS was upon a Conviction for killing ten Trouts. 


The Conviction ſets forth, that One John Keep, of &c. 
came before the Juſtice of Peace, and gave Information 
that the Defendant Thomas Mallinſon, of c, Taylor; 
not having any Lands and Tenements or other Eſtate of In- 
heritance in his own Right nor in the * of his Wife, of 
the clear yearly Value of 100 J, or for Term of Life; nor 
baving any Leaſe or Leaſes of 99 Vears or for any longer 


P. 679. 


Wedn: ſday 
22d Noveme 
ber 1158. 


Term, of the clear yearly Value of 150/; nor being the 


Son and Heir apparent of an Eſquire or other _— of 

| Foreſt 
Park Chaſe or Warren being ſtocked with Deer or Conies, 
for his own neceſſary Uſe, in reſpect of ſuch Foreſt Park 
Chaſe or Warren: nor being Lord of any Manor or Royalty, 
ner Game-keeper of any Lord or Lady of any Lordſhip or 
Manor, duly made conſtituted or appointed, with Power 
or Authority to take kill or deſtroy the Game in or upon 
any ſuch Lordſhip or Manor ; nor being a Maker or Seller of 
any Nets Angles Leaps Piches or other Engines for the taking 
of Fiſh ; VOR BEING OwnER of any River or Fiſhery; 
nor being @ Fiſherman lawfully authorized to fiſh with Nets 
in navigable Rivers or Waters nor an Apprentice to any ſuch 
Fitherman ; nor in any WISE WHATSOEVER impowered 
authorized or qualified by the Laws of this Realm, either 
to take kill or deſtroy any Sort of Fiſh Fowl or other Game 
whatſoever, either for himſelf or for any ather Perſon or 
Perſons whomſoever, nor to keep or uſe any Greyhound 
vetting-Dog Hays Lurchers Tunnels Nets or any other 


Engine to kill and deſtroy the Game; on the 27th of June 


31 E. 2. at Golcarr aforeſaid within the ſaid Riding, Did, 


with a certain Net UNLAaweULLY take and kill ten Fifh, 


that is to ſay ten Trouts, contrary to the Form of the Statute 
in ſuch Caſe made and provided. Mbereupon the ſaid Thomas 
Mallinſon, afterwards, on the faid 27th Day of June in 
the Year aforeſaid, had Notice of the faid Intormation and 
of the Offence therein charged upon him as aforefaid ; and 
was then and there in due Manner ſummoned to be and ap- 
pear before the ſaid Juſtice at his Dwelling-houſe in M, afore- 
ſaid in the ſaid Weſt-Riding 11MEDIaTELY upon his Re- 
ceipt of that Summons, to niake his Defence againſt the ſaid 
Charge contained in the ſaid Information: But the ſaid 
Thomas Mallinſon neglecteth to appear, and doth not appear 
before the ſaid Juſtice, nor make any Defence againſt the 
faid Charge ; but maketh Default therein, Wherefore the 
faid Juſtice, afterwards, that is to ſay on the 12th Day of 
Fuly 31 G. 2. at his above-mentioned Dwelling-houſe in M. 
aforeſaid in the ſaid Weſt-Riding, (the ſaid Thomas 
wh hue Seri | "  Mallinſon 


— 


9 


— 
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P. 680. Mallinſon having ſo been ſummoned, and having hitherto 
neglected to appear or make any Defence againſt the ſaid 

Charge,) doth proceed to examine the Truth of the Charge 

aforeſaid in the faid Information contained. And hereupon 

| Fohn Whitely of Golcarr aforeſaid Cordwainer, being a 
f credible Witneſs, cometh before the ſaid Juſtice in his pro- 
per Perſon, and before the faid Juſtice upon his Corporal 

* Oath upon the Holy Evangeliſts of God to him then and 
| there adminiſtered by the ſaid Juſtice, depoſeth ſweareth and 
| upon his ſaid Oath affirmeth and faith That the ſaid Thomas 
Mallinſon, not having any Lands and Tenements or other 
4 Eſtate of Inheritance in his own Right nor in the Right of 
his Wife, of the clear yearly Value of 100 J, or for Term 
of Life; nor having any Leaſe or Leaſes of 99 Years or 
| for any longer Term, of the clear yearly Value of 1501; 
\þ nor being the Son and Heir apparent of an Eſquire, or 
| other Perſon of higher Degree ; nor being Owner or Keeper 
| of any Foreſt Park Chaſe or Warren being ſtocked with 
Deer or Conies for his own neceſſary Uſe in reſpect of ſuch 4 
Foreſt Park Chaſe or Warren; nor being Lord of aß, 
Manor or Royalty, nor Game- keeper of any Lord or Lady Al. 


Setting-Dog Hayes Lurchers Tunnels Nets or any other 
4 Engine to kill and deſtroy the Game; on the 27th Day of 
* June in the 3 iſt Year aforeſaid, in Golcarr aforeſaid in the 
i iaid Riding, did, with a certain Net, unlawfully take and 
x kill ten Fiſh, that is to fay, ten Trouts, contrary to the : | 
4 Form of the Siatute in ſuch Caſe made and provided. And 6 fi 
| thereupon the ſaid Thomas Mallinſon, on the 12th Day of t 
| July aforeſaid in the Year aforeſaid, is duly convided before 
if the ſaid Juſtice, of the Offence aforeſaid in the ſaid Infor- 
*' mation contained and therein charged upon him, by the 1 
Oath of one credible Witneſs, the atoreſaid John M hitely, 4 
according to the Form of the Statute in ſuch Caſe made and YR 
5 provided. It is therefore adjudged by the ſaid Juſtice, That 
a | | the ſaid Themes Mallinſon is guilty of the Offence aforeſaid 
| in the ſaid Information contained; and is hereby convicted IX 
: thereof, according to the Form of the Statute in ſuch Caſe 4 
. made and provided; And that the ſaid Themas Mallinſon hath 1 


forfeited 


| 
of any Lordſhip or Manor, duly made conſtituted or ap- 10 
pointed with Power or Authority to take kill or deſtroy the i 
Game in or upon any ſuch Lordſhip or Manor ; nor being a = . 
Maker or Seller of any Nets Angles Leaps, Piches or 2 
other Engines for the taking of Fiſh ; nor being Owner or I 
Occupier of any River or Fiſhery ; nor being a Fiſherman = ” 
lawfully authorized to fiſh with Nets and Engines in navi- Ip G 
able Rivers or Waters; nor an Apprentice to any ſuch * 
| 7 3 nor in ANY WISE WHATSOEVER #mpowered 1 p 
authorized or qualified by the Laws of this Realm, either to . 
take kill or defiroy any Sort of Fiſh Fowl or other Game 1 2 
whatſoever, either for himſelf or for any other Perſon or 7 
Perſons whatſoever, nor to keep or uſe any Greyhound 1 
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Grfeited the Sum of Five Pounds for bis Offences aforeſaid ; & P. 681. 


that is to ſay Ten Shillings a piece for every and each of 
the abovementioned Fiſh ſo taken and killed by the faid 
Thomas Mallinſon as aforeſaid, amounting together to the 
Sum of 5 J, to be levied and diſtributed according to the 
Form of the Statute in ſuch Caſe made and provided. In 
Witneſs, &c. | 


Mr. Norton, on Behalf of the Defendant, made ſeveral 
Objections to this Conviction. 


iſt. The Summons is bad, as ſet out; (though indeed it 
was not neceſſary to have ſet it out at all.) It is“ to appear 
*© IMMEDIATELY ;” which is not a reaſonable Summons. 
1 Strange 261. Rex v. Johnſon. An Objection of this Sort 
was taken to a Summons to appear on the ſame Day.” 
It received indeed a ſatisfactory Anſwer, from a Fact; vi. 
the Defendant's having there actually appeared to it, and 
made a Defence : Which Appearance and Defence cured all 
Defe&s in the Summons. | | 


2d Objection. Here is not a full negative Adjudication 
of the Defendant's WanT of Qualification: For it is not 
ſtated ©* That the Defendant had not the Licence or Con- 
„ SENT of the Owner.” And as this eſſential Circumſtance 
is omitted, the General Allegation, of his taking and 
* killing the Fiſh unlawfully and againſt the Statute,” is 
not ſufficient, J. ante Pa. 154, 155. Rex v. Jarvis, H. 30. 
G. 4 


3d Objection. It might be his own Fiſh and in his own 
Pond, for Aught that appears to the contrary: For it is 
only alledged That he Led ten Trouts at ſuch a Place.” 


The Conviction ſeems to be intended upon * 4, 5 V. 3. 
c. 23. F. 3. 


igtended to be grounded on 22, 23 C. 2. c. 28. FJ. 7 : and not upon 4, 5 V. & M. 


Mr. Tates contra, for the Proſecutor. 


iſt. No preciſe Time of Appearance is requiſite to be 
fixed by the Summons: And his give a larger Latitude, 
than if a Day and Hour had been fixed ; for it means only, 
% as ſoon as be can.“ | 


2dly. Though this Omiſſion of his, ©* not having the Con- 

*« ſent of the Owner”, cannot be ſupported upon the Statute 
of 22, 23 C2. c. 25. f. 7; Yet it may, upon that of 4, 
5 NM. & M. c. 23: which ſays only —“ If any Perſon 
not qualified by the Laws of this Land.“ (V. F. 3.) And the 
Court will not preſume a Qualification. As in a Con- 
viction upon the Gin-AR, in the Caſe of Rex v. Brian, 2. 
Strange 


. 
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P. 682. * Strange 1101, The Court would not preſume that the Gin 
was fold to be uſed in Medicine. Rex v. Theed, M. 11 C. f. 
in 2 Lord Raym. 1375, and in 1 Strange 608, The Convic- 
tion was preſumed to be right ; as it did net appear to be 
Wrong. ; 


3dly. The ſame Anſwer holds to this Objection; vis. 
« That the Court will not preſume that the Fiſh were the 
„ Defendant's own,” or © That he killed them in his own 
« Pond.” 


Lord MaxsTIEID— This Conviction is clearly bad. 


The Offence provided againſt by the Act of 22, 23 C. 2. 
c. 25. is Stealing Filh ; Taking it without the Licence or 
Conlent of the Owner, The Juriſdiction given to the 
Juſtice of Peace is over every ſuch Offender or Offenders 
in fealing taking or killing Filh: (V. f. 7 Taking and 
Killing, in the Intention of this Statute, mean STEALING. 
But this Man is not convicted of any Offence. For he is 
not charged with Sealing, nor even with taking and killing 
the Fiſh of AN orHER Perſon, or in anoTHER Perſon's 
Pond. The Offence ſpecified in the Statute is Taking it 
« without the Licence or Conſent of the Lord or Owner 
of the Water.” But it may be his own Pond, and his ozwrn 
Fiſh, for any Thing that appears to the contrary, in the 


preſent Caſe. 3 
Therefore, if there was no other Fault ini t, it is eſſen- 1 
tially bad for this Reaſon alone. El 
Mr. Juſt. De iso lt is full of Faults + But this alone | * 
would be fatal. It does not appear that the Fiſh he killed, 28 
were not his own, or killed in his «wn Ponds, 3 
Mr. Juſt. Fos r E The Offence intended by the AQ is 1 
the Inwading anoTHER Man's Property. But there is n. 2 | 
* 5 . . 49 ; 
0 ſuch Charge here upon this Man, as invading the Propertx Ki 
| | of Another, 1 0 
5 | | = 
i Mr. Juſt. Wir.moT,—This Conviction is bad, for the for 
1 Faults that have been mentioned, and for a great many others : 3 diy 
4 It is bad throughout. the 
A CAT 
Per. Cur. unanimouſly, 3 and 
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Goſs and Another ver ſ. Withers. 
lidem ver/. Eundem. 


\ HIS was a ſpecial Caſe, from the Sittings in London, 
upon two Actions, on two diſtin& Policies of Inſu- 
rance; one, upon a Ship; and the other, upon the Loading. 


The former was an Inſurance upon the David and Rebec- 
rab, at and from Newfoundland to her Port of Diſcharge 
in Portugal or Spain, without the Streights, or England ; to 
commence from the time of her beginning to load at Nexw- 


4 foundland, for either of the abovenamed Places : And it 


was upon the Body, Tackle, Apparel, Ordnance Cc, Ce, 
of the Ship ; beginning the Adventure at Newfoundland ; 
and to continue during her Abode there, and until the ſaid 
Ship, with all her Ordnance, Tackle &c, ſhould be arrived 
at her Port of Diſcharge as aforeſaid, and until ſhe ſhould 
have been moored at Anchor 24 Hours in Safety. It was 
to be lawful for the Ship to touch at and ſtay in any Port 
whatſoever, without Prejudice to the Inſurance. The Ship 
was, by Agreement, to be valued at the Sum ſubſcribed, 
without further Account, And in Caſe of Loſs or Misfor- 


P. 683. 


tune, it was to be lawful for the Aſſured, their Servants Ac. 


to ſhe labour and travel, for in or about the Defence Safe- 
guard and Recovery of the Ship, or any Part thereof, 
without Prejudice to the Inſurance : To the Charges where+ 
of the Inſurers were to contribute, pro Rata. The Inſur- 
ance was to be at 10 Guineas per Cent: And in Caſe of 
Loſs, to abate 2 J. per Cent, and in Cafe of Average-Loſs 
not exceeding 5 J. per Cent. to allow Nothing towards ſuch 
Loſs. And if the Veſſel difcharged evithour the Streights, 
excepting the Bay of Bi/cay, 2 Guineas per Cent. was to be 
returned: And if the failed with Convoy, and arrived, 2 
Guineas more per Cent. was to be returned. "the Plaintiffs 
declared upon a %a Lols, by Capture by the French. 


The Policy declared upon, in the other Action, was an 
Infurance upon any kind of lawful Goods and Merchandizes, 
joaden or to be loaden on board the aforeſaid Ship: Which, 
for 7 J. 7s. inſured 70 I. And the Declaration alledged that 
divers Quantities of Fith and other lawtul Merchandizes to 
the Value of the Money inſured were put on board, to be 


carried from Newfoundland to her Port of Deſtination, 


ard ſo continued, (except fuch as were thrown overboard 
as is af ermentioned,) till the Lofs of the Ship and Goods. 
The Declaration then avers that & of the ſaid Goods were 
neceſſirily thrown overboard, ina Storm, to preſerve the 
Ship and the Reſt of the Cargo: After which Fet/on, 
the Ship and the Remainder of the Goods were taken by 
the French, | 
There 
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* P, 684. There was another Count in this Declaration, for Money 
had and received to the Uſe of the Plaintiffs, 


The Caſe ſtates That the Ship departed from her proper 
Port ; and was taken by the French on the 23d of December 
1756; And that the Mafter Mates and all the Sailors, ex- 
cept an Apprentice and Landman, were taken out and carried 
to France. That the Ship remained in the HANDS or 
THE ENEMY 8 Days; and was then retaken by a Britiſh 
Privateer, and brought in on the 18 of January to Mil- 
ford-Hawen : And that immediate Notice was given by the 
Aſſured to the Afſurers, with an Offer to aBanDon the 
Ship to their Care. It was alſo proved at the Trial, That 
before the Taking by the Enemy, a violent Storm aroſe at 
Sea; which firſt ſeparated the Ship from her Convoy, and | F 
afterwards diſabled Her ſo far as to render Her incapable of Viz 
pens on Her deſtined Voyage, without going into 

Ort to rent. 


It was alſo proved, That part of the Cargo was thrown 
overboard in the Storm; and the Reſt of it was ſpoiled 
whilſt the Ship lay at Milford-Haven, after the Offer to 
abandon, and before She could be refitted. And the Aſſured 
22 their Intereſt in the Ship and Cargo, to the Value 
inſured. 


Several Queſtions ariſing upon the Trial of the firſt of 
the ſaid Cauſes, It was agreed that the Jury ſhould bring in 
their Verdict, in both Cauſes, for the Plaintiffs, as for a 
total Loſs ; Subject, however to the Opinion of the Court 
on the following Queſtions, vis. 


r Rot ls oe a en Saget Wc 
Rd / 


iſt, Whether this Capture of the Ship by the Enemy, 
was or was not SUCH a Loſs as that the Inſurers became 
liable thereby : 


2dly. Whether under the ſeveral Circumſtances of this 
Caſe, the Aſſured had or had not a RicuT To ABAN DON 
the Ship ts the Inſurers, after She was carried into Milford- 
Haven. | | | 


This Caſe was twice argued ; wis. firſt, on Tueſday 6th 
June 1758, by Mr. Morton pro Quer, and Mr. Serjeant 
Dawy pro Def; And again, on Friday roth November 1758, 

by Mr. Norton pro Que, and Sir Richard Lloyd pro Dep 
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Mr. Morton and Mr. Norton, on Behalf of the Plaintiffs, 


argued for the Affirmative, in both Queſtions, = 1 
= Cant 

They previouſly diſtinguiſhed between Caſes diſputed 3e—. mußt 
taveen Inſurers and Inſured, and thoſe between Owners and 
Recaptors ; and obſerved that This is a mere Contract be- 


Firſt 


tween the Parties, | 
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* Firſt Point This is ſuch a oral Loſs, as renders the * P. 685. 


> Tnſucers liable to anſwer for it. Firſt Point. 
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They ſaid they would conſider (iſt) What an Inſurance is; 


and (2dly.) What a Capture by an Enemy, is. 


iſt. The Definition of an Inſurance is in Bynkerſhoek's 
Quæſtiones publici Furis, Lib. 1. cap. 21. 


2dly. A Capture is, when there is no juſt Ground of Hope 
of recovering the Ship : Then it becomes the Property of 
the Captor. Grotius L. 3. c. 6. pa. 8 14. De jure belli & 
pacis, * Tunc enim deſperari incipit Recuperatio Cc.“ 


And the Period of Time of the Detention is another Rule 
viz. being 24 Hours in Poteſtate hoſlium, Indeed ſubſequent 
Writers do not fix it ſo preciſely : But they are then treat- 
ing only upon * Salvage. Bynkerſhoek, indeed, differs in * V. 29 G. 
the Premiſſes, Lib. 1. c. 4. Quæſtiones Juris publici : But 2. c. 34. p. 
Both agree in the Concluſion; For he allo puts it upon the the LA — 
Des AIR or THE REcovery of the Ship. And this aq ww 11 
Hope, or Deſpair, muſt be a reaſonable and juſt One; not directs, 


a whimſical and arbitrary Fancy, or a mere Wiſh. chat re- 
tak en Ships 


This Veſſel was 8 Days in Poſſeſſion of the Enemy; e 8 4 
near a Month, out of the Power of the Owners, (the In- — 
ſured;) and almoſt all the Hands taken out. So that, by paying aSal- 
the Terms and Intent of the Inſurance (which muſt be taken vage in Pro- 
favourably for the Inſured,) this Voyage muſt be taken to portion to 


have been totally defeated to the Inſurers; the Adventure — 


47 th 
totally ſtopt; and conſequently the Condition broken, as 4s ty — 
between the Inſurers and the Inſured, ſeſſion of the 


Enemy.” 
And this is different from Caſes of SaLvace, where 


2 the Property is not altered ; but the Marine Law only deter- 


; ö mines what ſhall be paid by the Owner, for the Salvage. 


This is a total Loſs: It was fo long in Poſſeſſion of the 


"6 Enemy that the Spes recuperandi was gone. 


Though this Ship was not carried into Port, nor within 


= the Enemy's Fleet, yet it was 8 Days in Poſſeſſion of the 
Enemy; and it might have becn as many Months. And 
the Ses recuperandi would be as abſolutely gone, as if it 

had been carried into the Enemy's Fleet: Out of which, it 
might, poffibly, be immediately retaken. 


Therefore the being carried infra Preſidia of the Enemy 
cannot be the true Rule: But the true and certain Rule 
muſt, in reaſon, be, where the Spes recuperandi is gone. 


Parr IV. Vol. IL D : Indeed 
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* P, 686. * Indeed the being carried infra Prefidia may, in many 


Caſes, be an Evidence of this. 


Now upon the State of the preſent Caſe, all Hope of 
Retaking was totally loſt and gone. 


However, the Principle of this Caſe is not new. For by 
Common Lanv, the Thing taken from the Owner in War is 
gone, unleſs the Owner makes freſh Purſuit : And the Pro- 
perty of the Thing ſo taken in War belongs to the Captor. 
And the Common-Law Rule is—That in a War, the Cap- 
tor of a Ship has a Right to the Ship and Goods taken; 
unleſs the owner makes freſh Purſuit ante Occaſum Solis. 
E Yaviſour 7 E. 4. 14. * Vawiſour ſaid,\ that it was adjudged in the 
was not Time of that ſame King, 7 un priſt tiel Meaſon des 
— * * Enemies quel avoit priſe devant dun Engliſbe, que il ave- 
122 boſe gaigne en batel He: Et nemy le R 

even a Ser- roit ceo come choſe gaigne en batel Wc : Et nemy le Roy, 
jeant, „ne Admiral, ne le Partie a qui le Property fuit devant 
* &c; Pur ceo 5 le Partie ne vient freſhment, meſme le 
« jour q il fuit priſe de luy, et ante Occaſum Solis, Et claime 
© ceo.” And this Determination has never been ſhaken by 
any Common Law Reſolution : It has rather been confirmed 

and recogniſed, 


And the Determinations of the Admiralty-Courts will 
not affe& this Caſe: For they have determined either upon 
particular Acts of Parliament, or upon the Principle of 
other Laws than the Common Law. | 


But this Court will follow the Determination of the Com- 5 


mon Law. And the 3 Acts of Parliament made in the pre- 

ſent Reign (which are All, upon this Head) are built upon 

+8. 24 the ſame Principle. The + Saving-Clauſe in 29 G. 2. c. 34. 
| ſuppoſes the Right of the Owner to be extinguiſhed and 
gone; and that the Captor had a Right to the Thing taken: 


Otherwiſe, the Parliament had no Right to impoſe upon the 3 | 


Original Owners ſuch Terms of Payment for Salvage. 
The Act itſelf even calls them the former Owners: And it 


is the Bounty of the Act, to reſtore to them any Part at all, 


No Miſchief can ariſe from this Conſtruction: Many I 


Inconvemiencies will flow from a contrary One. And Courts 
| - Law will put liberal Conſtructions upon Policies of In- 
urance. 


This Principle was recogniſed by Ld. Ch. J. Lee in the 


Caſe reported in 2 Strange 1250. Denn v. Dicker : Where 
the being carried into the Enemy's Port and detained 8 


Days was eſteemed a total Loſs of the Voyage; and the 4 


Property of the Owners gone. 


* 
1 
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"any ; This is a Queſtion only between the Inſurer and the In- P. 687. 
ſured : And the Inſurer had undertaken againſt a// Sorts of 
© Perils, for a Premium received. And here the Voyage was 


e of totally loſt; and the Cargo entirely periſhed. 80 that 
there can be no Doubt as to the real Tuftice of this Caſe, 

T by Second Point — The Inſured had a Right to ABAN DON 24 Point. 

ar is the Ship to the Inſurers, after her Coming into Milford Ha- 

Pro- en. For the Property inſured was irrecoverably deftroyed. 

tor, And here was immediate Notice giveu to the inſurers, of the 

. abandoning of it to them. 

en; 4 

ois. Molloy Lib. 2. c. 7.pa. 278. and Maline's Lex Mercatoria 
the 111. lay down the Rules of abandoning. Maline's Lex 

des- Mercatoria 115. puts it © where there is no Probability of 

ave- putting to Sea, with the Thing inſured.” 


vant _ ; Now here, the Ship was freighted with a peri/bable Com- 
e le modity, (Fiſh, from Newfoundland,) bound ro hot Coun- 


aime tries, (Portugal or Spain ;) was taken; and afterwards re- 
n by taken, and brought into Milford Haven, without ſufficient 
med © Hands of her own, and requiring ſo much Refitment as was 


5 impoſſible to be finiſhed before the Cargo would and mult 

be ſpoiled: And Part of the Cargo was thrown over - board, 

will too. To what Purpoſe then ſhould the Inſurer be at the 

upon N of refitting the Ship, to carry a ſpoiled and uſeleſs 
Cargo | 


= Little is to be found in our Books, about Abandoning. 
Zom- © The Rule laid down was, That the Inſured has a Right 
| © to abandon to the Inſurers, where there are no Hopes of 
2 © Sawing the periſhable Cargo: Provided there be no 
Fraud.“ 


This Ship was in Port; the Hands all in France, in Pri- 
ſon. Beſides, here was a total Loſs: For the Coſts of 

Salvage exceeded the Value of the Thing ſaved. There- 
fore they had a Right to abandon. 


* Sir Richard Lloyd and Mr. Serjeant Davey, on Behalf of 
„the Defendant, argued upon the ſame two Points; but 
made very different Deductions. 


Peirſt— The Inſurers could nat be liable as for a TOTAL iſt Point. 
= Loſs: (Though they agreed it was an Average-Loſs.) 


= The Capture of the Ship was not a total Loſs. The 
= Property was not diveſted out of the Owners: A mere Cap- 
= ture, without being cartied infra Fraſidia, or ſome other 


D 2 ſuch 


* 
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p. 688. * ſuch Circumſtance, will not alter the Property. The 
Taking out the Mariners, and putting in the Enemy's Crew, 
is not enough to do it. Nor is the detaining it 8 Days : 

+ They did For it has been holden that ꝙ Days will not alter the Pro- 

lo, But perty. In Lucas's Rep. 77. Aſievedo v. Cambridge, The 

_— ede Court held this to be T very plain, © That the Property 

Da- » . 

tion of the was not there altered by the taking. Yet in that Caſe 

Cale itſelf, there was 9 Days Poſſeſſion by the Enemy. And Dr. 

in Lucas: Henchman, in arguing for the Defendant, ſaid That the 

eee Queſtion would not have borne a Diſpute in the Admiraliy- 
journed for Court: For that the Law is clear, That not Length of 
further Ar- Time, but the bringing infra Prefidia, is that which 

gument. “ diveſts the Property“ And He even cited a Caſe of 4 

3 5 Years Poſſeſſion not altering the Property; and alſo a 

Ju 130 2 great many other Authorities, to prove That the Pro- 

«© That Lu- ** perty is not diveſted without bringing the Ship Infra Præ- 

cas's Report fidia,” Bynkerſhoek's Quæſtiones Furis publici, Lib. 1, 

of that Cale c. 4, is contrary to Grotius's Opinion; and fays, * That 

8 er ic * Length of Time alone is no? ſufficient to diveſt the Pro- 

as 1 perty.” Therefore this was only an Average-L ofs ; 

ad a Note,) pert) ereto * g z not 

was a prct- a for Loſs, or a Diveſting of Property: And if fo, the 

8 my Inſurer cannot be intitled to Recover. 

De. 0 
The Statute of 29 G. 2. c. 34.4 24. directs Ships taken 
and retaken to be reſtored to the Owners, on paying Salvage. 


This was an Inſurance ' with Benefit of Salvage: So that 


the Vovace was not infured ; but onLY the Ship and 


Cargo, 


The Diſtinction is between ſuch Inſurances as this (27th 
Benefit of Salvage,) and Inſurances Intereft or no Intereſt. 
In the former Caſe, no Prevention of the Voyage can make 
the Inſurers liable. | 


There are 3 Caſes on this Head. 


Pond. v. King, H. 21 G. 2. B. R. Where the Interrup- 
tion and Loſs of the Veyage was holden to be the Thing in- 


ſured againſt, by that Policy ; which was without yams e a 


Salvage, and Intereſt or no Intereſt, and free of Average: 
And this was holden not to be an Average-Loſs ; but a 
total Loſs, within the Terms and Extent of that Policy. 


De Paiba v. Ludlow, Tr. 5 G. 1. C. B. reported in Compns 
360. An Aſſumpſit upon a Policy whereby the Defendant 
inſured the Plaintiff, Intereſt or no Intereſt; and merely a 
Mager-Policy: And the Ship was taken by a Pirate, de- 
tained 9 Days, and then retaken. This was determined for 
the Plaintiff ; becauſe he received a Damage by the Inter- 
ruption of the Yoyage, | | 

Fitzgerald 
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he 5 * Fitzgerald v. Pole, P. 23 G. 2. Where the Plaintiff's In- * P. 689. 
w 


vaents as the Rule of the Common Law, to have been ever 
"OR determined: On the contrary, there has been a vaſt Variety 
2 


W, ” tereſt was by the Policy ſettled at 1000/, And there was | 
ys : Benefit of Salvage, The Crew mutinied : Whereby the 
ro- Cruiſe was totally interrupted and loſt. It was holden not 
he to be a zotal Lois: Though the Voyage was obſtructed by 
rty = a Mutiny. 
aſe 1 L ; 
Dr. . Here, neither the Obſtruction of the Voyage, nor the 
the L oſs of the Mariners, makes it a total Loſs: And if not, 
ty- the Inſurer is not liable. | 

f = 
or Many Things may be thrown out of the Caſe, as to the | 
f 4 = firſt Point, the Loſs of the Ship: vis. the Cargo being Fiſh ; | 
2 the Tempeſt ; the Saving Part of the Cargo. My | 
ro- 8 : $ F | 
. 2 They denied the “ Principle laid down by their Oppo- + ,,1:686, ü 
8 2 of Opinions about it. Nor indeed can any Determination | 
co be made, on the Principles of our Municipal Laws: For 
pr the Queſtion concerns Foreigners, as well as Natives; and 
me is a Queſtion of general Law, not of any particular and 

'> local Law. | Een 

ken * The Acts of Parliament that have been mentioned, are 
2 not built upon the Principle that has been aſſigned, (J. ante 


686;) but upon right Reaſon, Juſtice, and Equity. 


and JF Whether this was a “ total Loſs, or not,” muſt be de- 
> termined by the Laws of War, and by the Law of Nature, 
% ſꝗſhat is, of right Reaſon, | 


8 
reft. Þ The Captor has, for a Time, ozly the poſſeſſory Right; not 
lake the 4% ſolute Right. The Right to take, is not the perſonal 
KRäight of the Taker; but the Right of the Subject of that 
Nation of which He is a Subject. So, the Right of KR- 
= taking, is not perſonal to the Re-taker ; but national, to any 
* Subje& of the Re-taker's Nation. At firſt, Each is only 


7  -prfefory. Neither Taking nor Re-taking give an abſolute 
> Property. | 
it of Fi gra,” | { 
— The freſh Purſuit muſt depend upon Circumſtances : Tt ö 
at a cannot be confined to any limited exad Time; (as ante Oc- f 
caſum Solis.) Burlamagui's Principles of natural Law, Lib. 
_—_ 1. c. 6. Lib 2.c.7. A freſb Purſuit carried on as ſoon as | 
all may be, will prevent the mere poſſelſory Property from be- ; 
lva coming an abſolute Property. Our Ships of War and Pri- . 
in 4 vateers are in a CONSTANT State of Purſuit: They cruiſe, ] 
for if in order to re-take, as well as to take. } 


Poſſeilory Property becoming abſolute. And this Limit is, When 


ter- I Indeed there muſt be a fixed Limit of the Time of this 
rald 3 the 
| 
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* P. 690. * the right Owner may be ſaid to crve ur his Claim, his 

Spes recuperandi. It is agreed, that 3 infra Præſi- 
dia, merely, will not be a ſufficient Limit: Neither can the 
mere Effluxion of Time, This fixed Limit has never been 
preciſely ſettled by Writers. Therefore the Spes recuperandi 
is and muſt be the Crx1TERION. | 


The Queſtion indeed will not be ſo eaſily ſettled. © When 
& this Spes recuperandi is GONE, and when it SUBS13Ts ” 
But in our Seas, where our Ships are in a conſtant State of 
Purſuit, this Hope of Recovery can never be ſaid to be 
gone ſo ſoon as within 8 Days ; eſpecially, when in Tad 
and Reality, this Ship w xs adtually retaken at the End of 8 
Days. ; 


Tur Cover or a Fury are the proper Judges of this 


probability or reaſonable Hope of Recovery. Till that is gone, 


the abſolute Property is not veſted in the Captor. 


The Acts of Parliament do not mean to conſider the Point 
of Property, 


2d Point. Second Point The Circumſtances ſtated do not intitle 
the Inſured to abandon the Ship to the Inſurers. This Right 
to abandon fuppoſes a total Loſs. This was only an Ave- 
rage Loſs. 2 | | 


They diſputed the Poſition, ©* That the Inſured are to 
* be favoured.” The Words of the Policy are calculated 
to prevent their abandoning. This Doctrine of abandon- 
ing, is a very inconvenient one to Inſurers. 


8 As to Mollay and Malines—Almaſt any Thing may be 
Mos fe 13 Proved by Citations from them *, 

ſpoke ex- : 

— The Under-Writer can never be ſuppoſed to inſure againſt 
of Bynker- theſe accidental Perils in diſtant Ports; but only againſt the 
Jhoek's =—_ yu” Perils of the ExisTEwce of the Cargo: The In- 
ds. 4/ vn urance is not upon the beneficial Sale of the 3 upon 
than all the the Sanity of them; but only upon the Sar ET of them. 


reſt except | 
Cecceius,) There are ſeveral Caſes, where the Ship was totally loſt, 


and recom- anq there was an End of all Claim and Right. 
mended eſ- 


_ 9 As to Inſurances upon a Cruiſe, All thoſe Caſes are cut up 


reading his by the Roots, by the Caſe of Fitzgerald v. Pole : Which 


Book of determined ** that the Object of Inſurance, is the Bop v of b 


(Refine « the Ship, not the Cruiſe.” 
Pu lici ju- 


ris) 


Bynker ſboek's 


9 


* 
i 
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5 * Bynkerſboek's Opinion is, That there neither is nor * P. 691. 


can be any general Rule laid down for a Limit : But every 

© «© Cafe muſt depend upon its own Circumſtances. *” * Lord 

9 x a Mansfield . 

© He does ſay ſo: And he combats the Opinion of Grotiur, (ſupported by many 
other Writers,) © that 24 Hours quiet Poſſeſſion is the fixed Rule.“ | 


There is a Common Law Caſe, in March 110. pl. 188. 


F „ That the Property is not altered, unleſs the Ship be 
brought infre Præſidia of the Enemy.“ 


The Counſel for the Plaintiff, in Reply As to the Caſes 


that have been cited 


iſt. The only Caſe which may ſeem againſt Us, is the iſt. Point. 

Caſe abridged by Viner, in Vol. 16. Pa. 405, 406. Title 
Policy of Inſurance, Letter A. pl. 13. Aſſievedo v. Cam- 
bridge, reported in Lucas 77. (called 10 Mod.) That be- 
ing 9 Days in Poſſeſſion of the Enemy (without being 
carried infra Prefidia) does not alter the Property.” 
But there was no Determination upon that Caſe, Beſides, 
that was upon a Policy Intereſt or no Intereſt; and the Vey- 
age was the Thing there inſured. 


The 3 Caſes of Pond v. King, De Paiba v. Ludlow, and 
Fitzgerald v. Pole, are no Proots of their Point. 


Pond v. King was Intereſt or no Intereſt. And the Court 
gave no Opinion about the Property: They founded their 
Judgment on the Cruiſe being inſured. 


De Paiba v. Ludlow was an Average-Loſs. There was 
no Determination upon the Property : For there alſo, the 
Voyage was interrupted, a 


Fitzgerald v. Pole was alſo an Inſurance of a 4 Months” a 


Cruiſe, So, that too was upon the Voyage“. N. B. This 


Judgment 

The Totality of Capture depends upon the Spes recupe- 1 
randi : And here was none. The Average-Loſs here ſtipu- B. R. who 
lated for, is Where the Voyage is performed without Inter- ſuppoſed 

t , n this to be 

ruption. — 

They do not diſpute our Principle © of the Spes recupe- ae bo 
« randi being the true Criterion.” But they fay, “ Our Pordy, King: 
« Ships are in conſiant Purſuit, in Seas frequented by our but the 
„Men of War and Privateers.“ Houſe of 
£ Lordsreverſ- 
ed the Judg- 
ment, be- 
cauſe they 
thought it 
diſſingulſb- 
able trom 


Now Pond Ring. 
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* P. 692. Now it is hard to conceive a Purſuit WIT HOUr an 
Osjecr, or even a Knowledge of any particular Ship's 
b-ing taken. Freſh Purſuit means the going in Queſt of 
that particular Individual Ship, which is taken. | 


This Rule would carry it much too far, and proves too 
much. For if 8 Days be not ſufficient, it might be carried 
to 8 or 10 Months, or to any indefinite lime: So that 
there would be no Limit at all left. This is a Queſtion that 
our Courts muſt determine according to our Laws. We 
only contend for the Time of a rea/onable Hope of Re- 
covery : Not for a wanton or groundleſs Hope. Now no 
ſuch reaſonable Hope can remain, after the Ship's continu- 
ing 8 Days in Poſſeſſion of the Enemy. f 


Grotius, in Lib. 3. c. 6. pa. 285. ſays—“ Sed recentiori 
jute Gentium inter Europæos populos introductum vide- 
mus, ut talia capta cenſeantur, ubi per horas viginti 


** quatuor in poteſtate hoſtium ſuerint.“ 


f 2d Point. 2dly. It has been urged, that the Inſured can in no 


- “ Caſe abandon,” On the contrary, All provincial Laws 
2 allow the Power of abandoning, in ſome Caſes &. 


It goes fo 


far back, as This Caſe falls within the Reaſon of the Caſes that have 
the Rhodi- been already cited: And the Inconveniencies that have been 


a Law and ſuggeſted, are altogether imaginary. 


the Laws of | 


Oleron, Lord MansF1ELp obſerved, in general, that a large 


Field of Argument had been entered into ; and it 

would be neceſſary to conſider the Law of Nations ; 

our own Laws, and Acts of Parliament; and alſo the 

Law and Cuſtom of Merchants, which makes a Part of 
our Laws. „ TT 


Cur. Apis.“ 


On Thurſday, 23d of Nowember 17558— 


His Lordſhip deliyered the Reſolution of the Court, (after 
having firſt ſtated the Caſe and Queſtions, very particularly.) 


Lord Mansr1it1D— 


It is not neceſſary to confine what ſhall be ſaid, to the 
two diſtinct Queſtions that are ſtated. 


The General Queſtion is, Whether the Plaintiffs were, 
on the 18th of January 1757, intitled to recover againſt 
the Inſurers, as upon @ TOTAL Loſs; Under an Offer 

. «6 to 
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er 
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« them to make what Advantage of Salvage they could.” 
(For an Offer to abandon” was then made: And nothing 


has happened ſince that 1 ime, to alter the Caſe.) 


There is one Point which, We are All of Opinion, is im- 
material as between the InSUrERS and the INSURED , 
dis, Whether by this Capture, the PRoyeE&TyY was or 
« was not transferred to the Enemy, by the Law of Nations.” 
That Queſtion can happen but in 2¹ Caſes: namely, (iſt ) 
Between the Owner and a Neutral Perſon who has bought ' 
the Capture from the Enemy; (ad.) Between the Owner 
and Re-Captor. | 

If the Ship taken by an Enemy eſcapes from the Enemy, 
or is retaten; or if the Owner redeems (ranſoms) the Cap- 
ture; his Property is thereby reveſted: Which Property in 
the Ship taken was, by the Law of Nations obtained by the 
Captor. | 


The General Propoſition of Writers upon this Subject is, 
That © que ab boſtibus capiuntur, ſtatim Capientium fiunt :” 
Which is to be underſtood, ** when the Battle is over.” 
Indeed, Nothing can be ſaid to be taken, till the Battle is 
over : And the Battle is not over, till all immediate Purſuit 
has ceaſed, and all Hope of Recovery is gone. This is 
the Definition of a Capture, referred to by our Prize-A& 
29 G. 2. c. 34. of a Ship taken by the Enemy. And ac- 
cordingly, Voet, in his Commentary upon the Pandeds, 


Lib. 49. Tit. 15. Vol. zd. 1155. and many Authors he re- 


fers to, maintain, with great Strength, per ſolam Occu- 
« PATIONEM dominium prede hoſtibus acquiri.” 


One Argument uſed to prove it, is, that the Inſtant 
* the Captor has got Poſſeſſion, no Friend, Fellow-Soldier, 
„or Ally, can take it from him; becauſe it would be a 
* Violation of his Property.” 


But other Writers and States have drawn other Lines, by 
arbitrary Rules; and partly from Policy, to prevent 100 eaſy 
Diſpoſitions to Neutrals ; and partly from Equity, to extend 
the Jus Poſiliminii in Favour of the Owner. No wonder 
there is ſo great Incertainty and Variety of Notions amongſt 
them, about fixing a poſitive Boundary by the mere force of 
Reaſon; where the ſubject Matter is arbitrary, and not the 
Object of Reaſon alone. 


Some have ſaid, from the Roman Law (which was intro- 
duced in Favour of the Liberty and Condition of a Roman 
Citizen taken Captive,) that the Prize muſt be brought 
* infra Prefidia. But, what Cuſtody at Sea ſhould be equal 
* to Præ ſidia at Land,” is a new Fund of Diſpute, and leaves 
the Matter juſt where it was, | 

| The 


* « to abandon the Ship and Cargo to the Inſurers, for“ P. 693. 
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* P. 604. The Writers whom Grotius follows, and many more 


*. The 


who follow him, and ſome * Nations, have made 24 Hours 
quiet Poſſeſſion by the Enemy, the Criterion. But is, 


Ordinances . p,terſboek and other Writers whom he follows, and ſe- 


of Lewis 


1 4th. 


veral Nations abſolutely deny. Some have ſaid that the Ship 


+ 2H. muſt be carried into the Enemy's Port, condemned there, 
Jur. pub. L. fail out again, and arrive in a Friend's Port, All theſe 


1. c. 4. 


Circumſtances are very arbitrary: And therefore this is ge- 
nerally exploded, 


have taken the Trouble to inform Myſelf of the Prac- 
tice of the Court of Admiralty in England, before any Act 


of Parliament coinmanded Reſtitution, or fixed the Rate 


of Salvage: And I have talked with Sir George Lee, who 
has examined the Books of the Court of Admiralty, and 
informs me That they held the Property vor changed, ſo 
as to bar the Owner, in Favour of a Vendee or Recaptor, 
till there had been a Sentence of Condemnation ; and That in 
the Reign of King Charles the 2d, Sir Richard Flayd (Fa- 
ther of the late Sir Nathaniel) — a ſolemn judgment 
upon the Point, and decreed Reſtitution of a Ship retaken 
a Privateer, after ſhe had been 14 Weeks in the Ene- 
my's Poſſeſſion, becauſe ſbe had vor been conpemneD. 
Another Caſe, upon the ſame Principle, againſt a' Vendee, 
is cited at the End of Aſftevedo v. Cambridge, in 1695, 
(Lucas 79.) after a long Poſſeſſion, two Sales, and ſeveral 
Voyages. | 
Put whatever Rule ought to be followed, in Favour of 
the Owner, againſt a RecayTor or VEND E, it can no 
way affect the Caſe of an Inſurance, between the InsUrER 
and InsuxED. (Upon an Action againſt the Hundred 
for a Robbery, a Queſtion might as well be ſtarted, 
„Whether the Property of the Goods, as againit the 
« Owner, was changed by the Sale.”) | 


The Ship is 4%, by the Capture; though She be never 
condemned at all, nor carried into any Port or Fleet of the 
Enemy: And the Inſurer muſt pay the Value. If, after 
Condemnation the Owner recovers or retakes her, the In- 
ſurer can be in no other Condition than if ſhe had been re- 
covered or retaken before Condemnation, The Reaſon is 
plain from the Nature of the Contract. The Inſurer runs 


the Riſque of the Inſured, and undertakes ta indemnify : 


He muſt therefore bear the Loſs actually ſuſtained ; and can 
be liable to ne more. So that it after Condemnation, the 
Owner recovers the Ship in her complete Condition ; but 
has paid Salvage, or been at any Expence in getting hec 
back; the Inſurer muſt bear the Loſs ſo actually ſuſtai ned. 


A Capture by a Pirate, (and in Spain, Venice, and Eng- 
land, the Goods go to the Captor of the Pirate, againit 
= þ the 
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=" the Owner; as there can be no Condemnation, to intitle“ P. 695 


the Pirate;) or a Capture under a Commiſſion, where there 
is no Mar; do not change the Property. Yet, as between 
the Inſurer and Inſured, they are jult upon the ſame Foot 
as Captures by an Enemy. 


This Point never would have been ſtarted in Policies 
upon real Intereſt; becauſe it never could have varied the 
Caſe: (And in this Cauſe, the Queſtion could not have 
been material, if the Parties had not ſuffered the Cargo to 
periſh, while they ſquabbled V% ſhould take it.) But 
Wager-Policies gave Riſe to it: It was neceſſary to ſet up a 
total Loſs as between third Perſons, for the Purpoſe of their 
Wager; though in Fa the Ship was ſafe, and reſtored to 
the Owner. 


In the Caſe of Afrevedo v Cambridge, the Man of War 
which retook the Ship, brought her into the Port of Lon- 
don, and reſtored her to the Owner upon reaſonable Re- 
demption : (That appears from the Special Verdict; though 
not ſtated in Lucas.) And then, the Owner, not abandon- 
ing the Ship, could only have come upon the Inſurers for 
the Redemption ; and no Queſtion could have ariſen upon 
the Change of Property. But the Policy being Intereſt or no 
Intereſt, without Benefit of Salvage, the Queſtion aroſe up- 
on the Terms and Meaning of the Wager. That Caſe was 
not determined. 


In the Caſe of Spencer v. Franco, before Ld. Hardwicke 
at Guildhall 1735, the South-Sea Ship, Prince Frederick, 
had returned ſafe to the Port of Lendon, with her Cargo: 
The Wagerers contended ** She was totally Joſt at La Vera 
p ar" from this Notion of a Change of Property ; but 

ailed. 


De Paiba v. Ludlow was alſo a Wager- Policy; and the 
Property could not be changed, becauſe there was then 
no War, nor even a Declaration of War: But the Court 
held “ that as the Ship was once taken in Fact, the Event had 
* happened, though She was afterwards recovered.” So, in 
the Caſe of Pond v. King; which was alſo a Mager- Policy. 


But in the Caſe of Pole v. Fitzgerald, the Majority of the 
Judges and the Houſe of Lords (in 1754, by the Name of 
Fitzgerald v. Pole,) held, that though the Ship might be 
e deemed for a Time, as loſt : yet, as She was afterwards 


„ recovered, the Event of a total Loſs had not finally hap- 
e pened according to the Conſtruction of the Wager.“ 


Theſe are all the Caſes where this Queſtion has been de- 
bated. But zhis is a Policy upon REAL INTEREST. 1 
e 


1 
l 
1 
: 
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* P. 696. 


* The fingle Queſtion therefore upon which is Caſe 
turns, is, ** Whether the inſured had, under all the Cir- 
* cumſtances, upon the 18th of January 1757, an Election 
* to ABANDON,” 


The Loſs and Diſability was in its Nature total, at the 
Time it happened. During Eight Days, the Plaintiff was 
certainly intitled to be paid by the Inſurer as for a total Loſs: 
And in Caſe of a Re-capture, the Inſurer would have ſtood 
in his Place. The ſubſequent Re-capture is, at beſt, a 
Saving only of a ſmall Part: Half the Value muſt be paid 
for Salvage. The Diſability to purſue the Voyage, till 
continued. 'The Maſter and Mariners were Priſoners. The 
Charter- party was diſſolved, The Freight, (except in Pro- 
portion to the Goods faved,) was /off, The Ship was ne- 


ceſſarily brought into an Engli/þ Port, What could be 


* F. S 24. 


ſaved, might not be worth the Expence attending it: (Which 
is proved by the Plaintiff's Offer to abandon.) 


The ſubſequent Title to Reſtitution ariſing from the Re- 
capture, at a great Expence, of the Ship diſabled to pur- 
ſue her Voyage, cannot take away a Right wefeed in the 
Infured at the '[ime of the Capture, But becauſe he can- 
not recover more than he has ſuffered, he muſt abandon 
what may be ſaved, | 


The better Opinion of the Books ſays—“ Su fficit ſemel 
« extitiſſe conditionem, ad beneficium by 0007" de amiſſione 
nawis; etiam quod poſtea ſequeretur recuperatio: Nam 
«« per talem recuperationem, non poterit præjudicari aſſecu- 
rate.“ I cannot find a ſingle Book, antient or modern, 
which does not ſay, that in Caſe of the Ship being 
taken, the Inſured may demand as for a total Loſs, and 
* abandon.” And what proves the Propoſition moſt ſtrong- 
Iy, 1s, That by the genera/ Law, he may abandon in the 
Caſe merely of an Arre/t, or an Embargo, by a Prince not 
an Enemy. Poſitive Regulations in different Countries have 
fixed a preciſe Time before the Inſured ſhould be at Liberty 
to abandon in that Caſe, The Fixing a preciſe Time proves 
the general Principle. 


Every Argument holds ſtronger, in the Caſe of the other 
Policy with 4 to the Goops. The CarGo was in 
its Nature periſhable ; deſtined from Nezwfoundland to Spain 
or Portugal; And the Voyage as abſolutely defeated, as if 
the Ship had been wrecked, and a third or fourth of the 


Goods ſaved. 


No Capture by the Enemy, though condemned, can be fo 
total a Loſs as to leave no Poſſibility of a Recovery. If the 
Owner himſelf ſhould retake at any Time, he will be inti- 
tled: and, by the * Act of Parliament, if an Engliſh 

| Ship 
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* Ship retakes at any Time (before Condemnation or after,) * P. 697. 
the Owner is intitled to Reſtitution, upon ſtated Salvage : 
This Chance does not ſuſpend the Demand, for a total Loſs, 
upon the [nſurer - But Juſtice is done, by putting him in the 


Place of the Inſured, in Caſe of a Recapture. 


In Queſtions upon Policies, the Nature of the Contract, 


3 as an Indemnity and nothing elſe, is always liberally conſidered. 


There might be Circumſtances, under which a Capture 


F would be but a ſmall temporary Hindrance to the Voyage; 


perhaps, none at all: As, if a Ship was taken, and in a Day 
or two eſcaped entire, and purſued her Voyage. There are 
Circumſtances, under which it would be deemed an Awve- 
rage-Loſs: If a Ship taken is immediately ranſomed by the 
Maſter and purſues her Voyage, there the Money paid is an 
Average- Loſs. And in ALL Caſes the Inſured may chuſe 
« NOT to abandon, 


In the ſecond Part of the Uſage and Cuſtoms of the Sea” 
(a French Book tranſlated into Engliſb,) a Treatiſe is in- 


ſerted called Guo: Where * after mentioning the *C. 7. §. 1. 


Right to abandon upon a Capture, he adds, „or any other 
* /uch Diſturbance as defeats the Voyage, or makes it not worth 
«« auhile, or worth the Freight, to purſue it.“ 


I know that in late Times, the Privilege of abandoning has 
been reſtrained for fear of letting in Frauds : And the Mer- 
chant can not elect to turn what, at the Time when it hap- 
pened, was in its Nature but an Average Loſs, into a total 
One, by abandoning. But there is no Danger of Fraud, in 
the preſent Caſe. The Loſs was total, at the Time it hap- 
pened. It continued total, as to the Deſtruction of the Voyage. 
A Recovery of any thing could be had only upon paying 
more than half the Value (including the Cofts.) Whar 
could be ſaved of the Goods, might not be worth the Freight 
for ſo much of the Voyage as they had gone when they 
were taken, The Cargo, from its Nature, muſt have been 
fold where it was brought in. The Loſs, as to the Ship, 
could not be eſtimated, nor the Salvage of half be fixed, by 
a better Meaſure, than a Sale. In fach a Caſe, there is no 
Colour to ſay, that the Inſured might not diſentangle himſelf 
from unprofitable Trouble and further Expence, and leave 
the Inſurcr to fave what he could. It might as reaſonably 
be argued, that if a Ship ſunk was weighed up again at a 
great Expence, the Crew having per iſbed, the Infured could 
not abandon, nor the Inſurer be liable, becauſe the Body of 
the Ship was ſaved. 


We are therefore of Opinion, that the Loſs was Tor AL, 
by the Capture; and the Right which the Owner had, after 
the Voyage was defeated, ** to obtain Reſtitution of the 
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P. 698. Ship and Cargo, paying great Sal vage to the Re- cap - 
tor,“ might be ABANDONED to the Inſurers, after She 
was brought into Milford Haven. 


Let the Poſtea be delivered to the PLAIxTITT, in both 


Caules, 
Fridey 24th Hawks ver/.. Croſton. 
ovemoer 
1758. RROR upon a Judgment of B. R. in Ireland, in an Ac- 


tion of Ireſpaſs Vi et Armis for an Aſſault and Bat- 
tery, brought there above 15 Years ago (in 16G. 2.) charg- 
ing Special Damages for a violent Battery upon the Plaintiff, 
whereby he loſt an Arm. The Defendant pleaded ** Not 
guilty,” as to Vier Armis: and ifſue was joined thereon, 
As to the Special Damages, he pleaded, © fon Aſſault de- 
* meſne.” To which, the Plaintiff replied “ De injuria 
* ſu4 propria, abſque tali cauſã: On which, Iſſue is joined 
likewiſe Upon Trial of theſe Iſſues, the Verdict finds the 
Defendant, GENERALLY, © Guiliy of the TRESYASs 
« evithin written;” and gives the Plaintiff 85a/, Damages. 
Judgment for the Plaintiff, | 


Mr. Nares, for the Plaintiff in Error, objected“ That this 
Verdict is INCOMPLETE; and the Court cannot give 
Judgment upon it: It is no Verdict at all, as to the mate- 
rial ifſue, which affects the true Queſtion between the 
«* Parties or the Merits of the Cauſe,” Whereas a Verdict 
ought to be ſufficient, both in Point of Matter and of Form. 


Here are two Iſſues (1.) © Whether Guilty, or Not 
_ guilty.” On which Iſſue is joined; (2.) Whether the De- 
fendant beat the Flaintiff, avichout the alledged Cauſe.” 
And the Verdict is That the Defendant is guilty of the 
*« Treſpaſs, GENERALLY :” Which is no more than the 
mere Fact which the Defendant has acknowledged; but has 
inſiſted at the ſame Time, that he had a Cauſe for it. Sty/e 
150. Jennings v. Lee: Style 210. S. C. 1 Siderf. 341. Bur- 
ton v. Chapman. 2 Keble 278, 280. S. C. 


And this bad Finding can not be aided by any Statute, or 
by any other Method, Szyle 167. Hobbs v. Blanchard is 
in Point with the prefent Caſe: Where the Defendant was 
i is plain- clearly found Guilty generally; (though he is there * ſaid 
ly an Error to have been found Net guilty.) 
ofthe? els: 
boat oops An immaterial Iſue cannot be aided by any Verdict: 
Mins ey Por Neither can an immaterial Verdid be aided by any Means 
Word whatever. This Verdict ought to have been Guilty as to 
* Hin.” * the firſt Iſſue; And as to the ſecond Iſue—"* That the 
* Defendant beat the Plaintiff as in the Declaration is al- 
Lledged; (as in Lilly's Entries 516.) 
| Mr, 
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855 1 Mr. Aſburſt contra, for the Defendant in Error.” * P. 699. | 
e I 
* The Queſtion is © Whether this Verdict be deciſive be- | 
b tween the Parties.” The general Rule is That Ver- | 

oth 44 dicts ſhall be favourably conſtrued. And **if a Verdi 
4 can be concluded out of the Finding, to the Point in | 
e Iſſue, the Court ſhall work it into Form, and make it ſerve.” a 
ob. 54. is ſo expreſsly. 47 E. 3. 19. 4. there cited. Tri- | 
F XX als per Paris, 394 to 400, | | 
_ 70 f 
at I heſe Damages are not leſs than 850 J. And the Plain- | 
rg- T7 tiff is precluded in Time, from bringing a new Action: (For | 
15 this is an Action of near 20 Years ſtanding, by Reaſon of | 
Not the Defendant's having abſconded.) | 
on. ö 
de- This Treſpaſs muſt be intended an Aſſault without Cauſe: | 
ria © Elfe it would not be.a Treſpaſs. And the Finding is. That | 


bbhe is guilty of the Treſpaſs within written :” Which is ſuf- 
the © ficient, Cro. Eliz, 854, Burper v Baker proves it to be ſo. 


1 It has been argued, that this is Finding Nothing more 
( than the Defencant has already acknowledged.” 


his 1 But the Defendant does not here acknowledge the Treſ- 
= paſs: He only acknowledges the meer Fad of the Aauli. 


Gs  Sylercof9 20. is a very flight Authority: and not to 


i dhe Point of a Finding by Verdict, ſo much as to the Join- 
mn ng of the Iſſue. 

8 | 
1 1 Mr. Mares, in Reply Cro. Elis 854. is Right: For there 
8 8 the F inding was right as to the efential Part, and only de- 
„ ſective in Ferm. Here, it is eſſentially incomplete. Nor do 


"ab 4 Mr. Aſbusſt's other Caſes affect this preſent Caſe. The De- 
| + fendant admits the Fact indeed: But he adds an Excuſe, 
ſufficient to juſtify it. 


ple Lord Mansrier.v—The Queſtion is, © Whether this [ 
T Verdict is / uncertain, that the Court can not give Judg- 
: c ment upon it; but muſt award a Venire facias de novo.“ 


or 3 I think Mr. Aſburſt's Principle is true, and juſt ; namely 
That where the Intention of the Jury is manifeſt and be- 


3 | © yond Doubt, the Court will ſer right Matters of Form, and 
id , the mere Act of the Clerk.” 


2 And I think that the preſent Caſe is ſuch a clear Caſe, that 
12 the Court may here give Judgment upon the ſubſtantial 
ns Pinding; though the Clerk may have been irregul»r and 
=} | faulty 
he | 
T6 
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* P. 700, * faulty in Point of Farm It is very clear what the Jury 
| meant, | 


M. Juſt. Dzn1s0n—Certainly, The Court ought not 


to award a Venire facias de novo, where the Verdict is only 

faulty in Form. And this here is no more than an Omiſſion 
of the Clerk in Point of Form, in not being more particular 
than it is. But the MR ANI G of the Finding is plain. 


® Toe, gui He mentioned a Caſe Temp. Lord Hardwicke * Adlam v. 

&c. v. Ad- Toe —A Writ of Error out of Stepney Court, P. 11 G. 2. 

eee ar B. R. Where the Iſſue was upon the Cauſe of Action 

e 1 ariſing within the Juriſdiction of the Court; (the Defendant 

Zis Court, having pleaded ** that it aroſe without, and the Plaintiff 
having replied . “ that it aroſe within it;“) And the Jury 
found that the Defendant promiſed in Manner and Form 
« prout the Plaintiff had alledged c.“ Which was ob- 
jected © not to be ad idem. There, indeed, the Judg- 
ment was reverſed upon another Objection: But in ſpeaking to 
the Objection which I have mentioned, the General Principle 
was allowed, from the Bench, That Verdicts are not to 
ebe taken ſtrictly (like Pleadings;) but that the Court will 
collect the Meaning of the Jury, if they gave ſuch a 
Verdict that the Court can underſtand them.” 


I am ſatisfied, upon the Reaſon of the Law, that this is 
ſufficient. 


Hobart 54. lays down a very juſt Rule, © That though 
* the Verdict may not conclude formally or punQually in 
the Words of the Ifſue, Yet if the Point in Iſſue can be 
** concluded out of the Finding, the Court ſhall work the 
Verdict into Form, and make it ſerve.” 


Mr. Juſt. Fos r ER I think this is ſufficient. The Jury 
could not have found thus, unle/s the Detendant had failed 
in proving his Juſtification. 


Mr. Juſt. Witmor held accordingly — Every Body 
knows that this Sort of Trial, turns upon the Proot of the 
Juſtification : And if the Defendant had, in this Caſe, proved 
his Juſtification, the Verdict could not have been found as it is. 


Hob 54. lays down a very right and juſt Rule“ That 
„jf a Verdict can be concluded out of the Finding to the 
point in Iſſue, the Court ſhal! work and mould it into 
Form, according to the real Juſtice of the Caſe :” And 
what is the real ſuſtice of the Caſe ? That the Defendant 
has not proved his Juſtification ; aud therefore that there ought 

10 
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Therefore I am very well ſatisfied that the Judgment is 


Per. Cur. unanimouſly, 
JuDGMENT AFFIRMED. 


Lucas, ex dimiſſ. Dr. Markam et aP, ver f Dr. 
a Wilſon. 


PON 1 why an Attachment ſhould not 
' iſſue againſt Dr. Wilſon, for refuſing to perform an 

Award, made purſuant to a Submiſſion entered into b 

Rule of this Court, 1n the above mentioned Cauſe then there 


depending, It became Part of the Queſtion, © Whether his 


« was within the Act of 9, 10 . 3.c. 15. for determin- 


* ing Differences by Arbitration.“ 


* 
1 
1 2 
by 
. 


And the Court thought that it was not; but that it ſtood 
upon the Common Law, independent of the Act; which 


was made, to put Submiſſions to Arbitrations in Caſes where 


8 


2 there was no Cauſe depending, upon the ſame Foot as thoſe 


where there was a Cauſe depending. But here was a 
Cauſe depending at the Time of the Submiſſion : And there- 
fore the Caſe was not within the Proviſion of this AQ. 


And Lord Maxs FIELD held this Act to be only decla- 


ratory of what the Law was before, in Caſes where there 
was a Cauſe depending in the Court. | 


He added, that the Court will et enter at all into the 


Malts of the Matter referred to Arbitration; but only 


take into Conſideration ſuch legal Objections as appear upon 
the Face of the Award, and ſuch Objections as go to the 


1 Miſbebawiour of the Arbitrators. 


In the preſent Caſe, the Rule for the Attachment was 
MADE ABSOLUTE. 


Rex ver/. Inhabitants of Shenſton. 


gBee the Abridgment, of this Cas E, in the TaßLE of the 


Principal Matters: and it may be ſeen at large, in my 
Quarto-Edition of SeTTLEMENT-CASES, page 468. 
No. 149. 

Pax r IV. Vor. II. E Rex 


4 be judgment againſt him, notwithſtanding any irregula- P. 701 
- 41 — Form in Wording the Verdict. 


Tueſday, 
28th Ne- 


vember 


1788. 


j 
| 
I 
i 


* a... AM. 
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P. 703. Rex ver/. Earl Ferrers, 


N Mr. Aſton's Motion for the Earl, and on reading the 
O AR of Parliament made laſt Seſſions for the Separation 
of the Earl and Counteſs; and on the Conſent of Mr. 
Campbell, on Behalf of the Counteſs ; 


: F. ante The Earl's * REcoGnIzance was DISCHARGED, 
36. | | 


The End of Michaelmas Term 1758. 


ED, 


Hilary Term 


32 Geo. 2. B. R. 1759. 


Doe, ex dimiſſ. Odiarne, ver. Whitehead. 
H. 30 G. 2. Rot'lo 988. 


HIS was a Special Cafe, from Warwick Lent- 
Aſſizes 1757. 


In Ejectment, on the Demiſe of Wentworth Odiarne 


Eſquire, for divers Meſſuages and Lands in Alleſſey in that 


County. 


It appeared in Evidence, at the Trial, as follows; vis. 


That Timothy Stoughton Gent. being ſeiſed in Fee of the 
Premiſſes in queſtion, by Indentures of Leaſe and Releaſe, 
(the Releaſe being dated the iſt of March in the firſt Year 
of Queen Anne,) in Conſideration of the Marriage of 
Antony Stoughton his eldeſt Son with Frances his Wife, and 
other the Conſiderations in the ſaid Releaſe mentioned, did 
convey to Bafil St. Nicholas and Thomas Sheffington Eſquires, 
the Premiſſes in queſtion ; To hold to them their Heirs and 
Aſſigns, to the ſeveral Uſes following, that is to ſay, To 
the Uſe of the faid Timothy Stoughton for Life, with Remain- 
der to Truſtees during the Life of the ſaid Timothy Stoughton, 
to preſerve contingent Remainders ; Remainder to the faid 
Antony Stoughton for 99 Years if he thould fo long live, 
with Remainder to Truſtees during the Life of the faid 
Antony Stoughton, to preſerve contingent Remainders ; Re- 
mainder to the Uſe of the fir/# and other Sons of the Body 
of the ſaid Antony, on the Body of the faid Frances lawful- 
ly begotten or to be begotten, n Tail Mail; Remainder to 
the Of of Mary Odiarne, Wite of Charles Odiarne, Sole 


Daughter of the ſaid Timothy Stoughton, for 99 Years if She 
ſhould ſo long live, with Remainder to Truſtees and their 
Heirs during the Life of the faid Mary Odiarne, to preſerve 
contingent Remainders; And from and immediately after 


E 2 | the 


P. 704. 


Friday 26th 
— 
1759. 


— 
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® P. 705. 


the Death of the ſaid Mary Odiarne, To the Uſe of the fir 
and eldeſt Son of the Body of the ſaid Mary Odiarne lawfully 
begotten or to be begotten, and of the Heirs Male of the 
Body of ſuch firſt and eldeſt Son iſſuing ; with divers Re- 
mainders over, and with a. Remainder or Reverſjon to the 
right Heirs of the ſaid Timothy Stoughton. 


The ſaid Timothy Stoughton died, (many Years ago,) in 
the Life-time of his Son Antony. Antony Stoughton, his Son, 
had by the faid Frances his Wife only One Son, named 


TIMOTHY. 


Antony died in July 1734; leaving by the ſaid Frances 
(who died in his Life-time) the ſaid Timothy his only Son and 
Heir. | | | 


Timothy Stoughton, the Son of Antony, died in June 1753, 
without Iſſue. | 


The ſaid Mary Odiarne died in Fanuary 1735; leaving 
Iſſue (by Charles Odiarne her Huſband) Wentworth Odiarne, 
her firſt and eldeſt Son; who is the LM r of the Plaintiff. 


It appeared alſo, That the ſaid Timothy Stoughton the 
Grandſon, in his Life-time, being in Poeſſon of the ſaid 
Premiſſes under the before-mentioned Indentures of Leaſe and 
Releaſe, by Indentures of Leaſe and Releaſe dated the 26th 
and 27th of January 1735, PREVIOUS to his Marriage 
with Anne Samwell, Spiniter, and in Conſideration of the 
ſame Marriage and of a Marriage Portion granted and re- 
leaſed, (amongſt other Lands and Tenements) the Premiſſes 
in queſtion, to Sir Thomas Samwell and Thomas Sammwel!l 
Eſq; and their Heirs, 7» hold to the Uſes following; to wit, 
To the Uſe of the ſaid Timothy Stoughton the Grandſon and 
his Heirs, until the intended Marriage between him and the 
faid Anne Samwell ; And then to the Uſe of Truſtees for 
500 Years ; Remainder to the ſaid Timothy Stoughton 1 
Life ; Remainder to Truſtees, to preſerve contingent Re- 
mainders ; Remainder to the faid Anne Sammwell for Life, as 
Part of her Jointure ; Remainder to the Uſe of the firſt and 


other Sons of the ſaid Timothy Stoughton on the Body of the 


ſaid Anne Samwell in Tail Male; with Remainder to the 
ſaid Timothy Stoughton in Fee, 


In which Indenture of Releaſe, is a Covenant, by the 
ſaid Timothy Stoughton, © To Levy a Fine ſur conuſance 
* de droit come ceo Ac, with Proclamations, (inter al) of 
the Premiſſes in queſtion, to the ſaid Sir Thomas Samævell 
and Thomas Samwell and the Heirs of the ſaid Sir 


4% Thomas.” 


And it is declared by the ſaid Indenture of Releaſe, that 

the ſaid Fine ſbould enure to the ſeveral Intents and Pur- 
: 66 

poles 
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«« ® poſes and for the ſeveral Eſtates in the ſaid Indenture of * P. 706. 


« Releaſe contained ;” (and which are herein before-men- 
tioned.) | 


It appeared that the faid Marriage took Effect; and that, 
AFTERWARDS, the ſaid Timothy Stoughton, being in Poſ- 
ſeſſion, did in Hilary Term 1735, Levy a Fine, according 
to bis ſaid Covenant, with a General Warranty in the ſaid 
Fine, by the ſaid Timothy Stoughton, for him and his Heirs, 
That they would warrant to the aforeſaid Sir Thomas and 
„ Thomas and the Heirs of the ſaid Sir Thomas, the ſaid 
Premiſſes in queſtion, againſt Him the ſaid Timothy and his 
« Heirs, for ever.” And it appeared that the ſaid Anne his 
Wife, after his Death, entered upon and poſſeſſed herſelt 
of the Premiſſes in queſtion. 


It alſo appeared That the ſaid Wentworth Odiarne, (the 
Leſſor of the Plaintiff,) before the Time of bringing this 
Ejectment, and of making the Demiſe by him in his 1 
ration mentioned, duly made an afual! Entry into and upon 
all the Premiſſes in queſtion, To A voip the ſaid Fine. 


It appeared alſo That the ſaid Wentworth Odiarne, the 


Leſſor of the Plaintiff, was Heir at Law to the ſaid Timothy 


Stoughton the Grandſon, at the Time of his Death ; that is 
to ſay, only Son of Mary Odiarne, who was the only Siſter 


and Heir of Antony Stoughton the Father of the ſaid laſt 


mentioned Timothy. 


On the Trial, a Verdict was found for the Plaintiff ſub- 


ject to the Opinion of the Court of King's Bench upon this 


Queſtion—“ Whether the ſaid Wentworth Odiarne Eſq; 
the Leſſor of the Plaintiff, is intitled to the Premiſſes in 
gqueſtion, and ought to recover the ſame in this Cauſe; 
8 F e ſaid Fin r ſo levied by the ſaid Timothy 
&« Stoughton the Grandſon, and the WaRkanTy therein.” 


This Caſe was firſt argued in Trinity Term 1758 ; by 
Mr, Knowler, for the Plaintiff; and Mr. Caldecott for the 
Defendant. | 


The Arguments on the Part of the Plaintiff were founded 


on Seymor's Caſe, 10 Rep. 95. Ihe Sum of them was, 
That the Leſſor of the Plaintiff might maintain an 
Ejectment, (as an actual Entry had been made to avoid 


„the Fine,) unleſs a DisconTinuance could be prov- 


„Ded, or that the WARRAN TI ſtood in his Way as a 
* Bar to his Title.“ 


In Order to ſhe * that there had been no Diſconti nu- 
« ance;“ and conſequently, * That the Remainder of the 
Leſſer was not divefted;” Mr, Knowler ſaid it would be 


neecflacy 


— > Yawns nd 8 ” —_ * 
W re 3 


T S 


— 
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* neceſſary to conſider the Operation of the Leaſe and Releaſe, 
and of the Fine: Which were, in the preſent Caſe, quite 
diſtin Conveyances. | 


A Leaſe and Rehaſe made by a Tenant in Tail has the 
ſame Sort of Operation, as if Tenant in Tail conveys by 
Bargain and Sale inrolled: No greater Eſtate paſſes, by 
eirher, than the Tenant in Tail can /awfully convey ; 


Litt. F. 606. And if it be the Property of the Conveyance 


made uſe of by the Tenant in Tail, to paſs vo greater 
Eſtate than the Tenant in Tail can /awfully convey ; 
suck Conveyance does vor diſcontinue the Eſtate Tail, 
nor diveſt the Remainder. Now, when Tenant in Tail, 
conveys by Bargain and Sale, or by Leaſe and Releaſe, 
(which has the ſame Operation,) THaT Conveyance makes 
no Diſcontinuance of the Eſtate Tail; neither doth it di- 
veſt the Remainders; Becauſe no greater Eſtate paſſes by 
it, than a baſe Fee determinable upon the Death of the Te- 
nant in Tail; which is a the Eſtate he can lawfully convey. 


It is true, that a Feoffment, or a Fine, or a Common Reco- 
very, will make a Diſcontinuance ; becauſe a Fee-fimple 
paſſes by them; which is a greater Eſtate than the Tenant 
in Tail can lawfully convey. | 


It cannot therefore be denied or diſputed, © That a Fine 
** which paſſes a Freehold, will diſcontinue an Eſtate Tail.“ 
But in 2his Caſe, the Fine paſſed no Freehold; the Freehold 
having been, before the levying of the Fine convey- 
ed by the Leaſe and Releaſe. his Fine, levied after the 


Marriage, being a bis rIx cr Conveyance, executed ſubſe- 


2 to the Leaſe and Releaſe, All that it did or could 
o, was to confirm and corroborate the baſe Fee which 
aſſed by the Leaſe and Releaſe, and make it more durable. 
he Eſtate which paſſed by the Leaſe and Releaſe, was 
determinable on the Death of the Tenant in Tail: But the 


Fine made it more durable, namely, not to be determinable 


till the Death of the Tenant in Tail without ſue Male. 
Which Event being now come to paſs, and the Eftate Tail 
being now ſpent by the Death of Timothy Stoughton without 
Iſſue, the Leſſor of the Plaintiff, as the next Remainder- 
Man, is intitled to the Eſtate, unleſs the WARRAN TV ſtands 
in his Way, as a Bar to his Title. 


But the Warranty has no Effect to bar or prejudice the 


Leſſor of the Plaintiff's Title; becauſe it zewver EXTENDED 
to his Remainder, and is now itſelf determined. A Warranty 
never bars a vEsTED Uſta e, in Poſſeſſion, Reverſion, or 
Remainder : Before the Deſcent of the Warranty can operate, 
the Eſtate muſt be deweſted and turned to a Right ; and this 
mult be the Caſe before, or at the Time when the Warranty 
falls. Co. Litt. 388. 5. And a Remainder expectant on an 
Eftate Tail can newer be deweſted, unleſs the Eſtate on which 
| | | "I 


4) 
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„ un t, be diſcontinued, But the Eſtate Tail which * P. 708. 
5 5 13 2 — Tlaorby Stoughton was not diſcontinued, for the Rea- 25 f 


"i ſon already mentioned. Therefore the Warranty did no- ö 
> extend to the Leſſor's Remainder: But the Remainder con- 
s ttinued undiſturbed in Him, to the Time of the Death of 


Y Timothy Stoughton without Iſſue Male. This having hap- 
7 pened; the | aa which depended ſolely on the Eſtate . 
Lo > created by the Leaſe and Releaſe, hath 1% its Support, and | ; 
3 s therefore now determined, and no longer exiſts, Conſa- 
1 * quently, it had no Operation on the Eſtate of the Leſſor, 

„ bor can be any Bar to his Title. 

9 © f 4 
l, 10 Mr. Knowler relied on the before mentioned Caſe in 10 | 
Gy Co. 95. as in Point to prove All theſe Poſitions, upon which , 
1 he had founded his Argument. ; 
* * It came into Judgment, upon a Special Verdict in an 4 
71 Ejectment on the Demiſe of Edward Sey mor: And the Caſe | 
OE © was * this— | | . i. Bali. | 
hs a 2" 3 bom 8. 5 
le Sir Thomas Cheney deviſed the Premiſſes in Queſtion to - —— 


8 1 his Son Henry Cheney and the Heirs of his Body; Remain- v. Smith. ) 
deer to John Cheney and the Heirs Male of his Body; Re- 
maäſainder to his own right Heirs. Sir Thomas died. And 
„„ aafter his Death, Henry entered; and (being ſeized in Tail, 
1 Remainder in Tail, Remainder to himſelf in Fee,) con- 
d i veyed by Bargain and Sale inrolled, to William Higham and 


dis Heirs; who entered and became ſeiſed accordingly. 
= #Henry Cheney afterwards levied a Fine with Proclamations, 
- 1 to William Higbam and his Heirs; with general warranty. 


d = William Higham conveyed to Henry Lord Sey mor in Fee. 
n John Cheney, the Remainder-Man in Tail, had Iſſue Thomas 
" Xt Cheney. And then Henry Cheney died without Iſſue ; Thomas, 
” = the Iſſue of John the Remainder-Man, being his Heir at 
e 1 Law. Upon the Death of Henry, Thomas entered, claiming 
Ei the Premiſſes by Force of the Remainder limited to his 

1 Father: Upon which, Edward Seymor, who claimed under 
l 4 Henry Lord Seymor, entered and made the Leaſe to the 
- Plaintiff : Who, being ejected by Thomas Cheney, brought 
E 4 the Ejectment. And the Point ſubmitted by the Jury to the 
$ Judgment of the Court, was, If the Entry of Thomas 
was lawful, or not.” And the Caſe having been argued at 
the Bench as well as at the Bar, The Court were unanie 
mouſly of Opinion— 


That the Fine levied by Henry Cheney to William 
« Higham the Bargainee, did noT pivesT the Remainder 
limited to John Cheney; 


} 4% That no Eflate of Freehold paſſed by the Fine; but that 
— the Fine, being with Proclamations, corroborated the 
3 © Eftate of the Bargainee, and made it more durable, by 

making 


ͤ— 
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* P. 709. making it determinable on the Death of Henry Cheney 
cc 


— 


without Iſſue Male, where before it was determinable on 
« his Death; 


« That if the Fine had been levied before the Bargain and 
Sale, it would have made a Diſcontinuance; but bein 
<« levied AFTER It, it operated on the Effate which paſſed 
« by the Bargain and Sale, and was guided by it; 


* 


«© That the WAR RA NT created by the Fine did not ex- 
tend to the Eſtate of John Cheney in Remainder; becauſe 
it was not diſplaced, but continued in him ; 


That when the E/ate to which the Warranty was an- 
% nexed, determined by the Death of Henry Cheney without 
„ Iſſue Male, the Warranty was determined for Want of an 
Eſtate to ſupport it:“ | 


* 


He urged that this Authority concurs in every Point, with 
the Caſe now before the Court; And that there is no ma- 
terial Difference between them. Seymor's Caſe aroſe indeed 
upon a, Bargain and Sale inrolled : The preſent Caſe ariſes 
upon a Leaſe and Releaſe. But their Operation is the sAM E, 
as to the Eſtate and Intereſt which paſs by them : For they 
paſs no greater Eſtate than the Party who executes them, can 
lawfully convey. And in that Reſpect, they Both differ from 
a Feoffment and from a Fine. And Lord Chief Juſtice Holt, 
in the Caſe of Machil v. Clark, 2 Salkeld 619. ranks them 
together, as Conveyances which have the ſame Operation, as 
to the Quantity of Eſtate paſſing by them, when made by 
Tenant in Tail. And Seymor's Caie was there holden for 
Law, by Him: Which adds greatly to its Weight and 
Authority. 


Mr. Caldecott's Argument tended to anſwer theſe Poſitions: 
and to prove that at the Lime of the Fine levied, there was 
a Diſcontinuance of the Eſtate Tail. 


He inſiſted, that even ſuppoſing theſe to be difin7? Con- 
veyances, Yet Timothy Stonghton the Grandion was Tenant 
in Tail in Poſſeſſiun, with Remainder over in Fee: For He 
had an Eſtate for Life in Him, and alſo the Old Intail ; and 
they muſt be conſolidated. 


However, this Leaſe and Releaſe and Fine are net diſtinct 
Conveyances ; but all one entire Conveyance ; All done at 
the ſame Time, upon the fame Occaſion, and to the ſame 
Purpoſe, and under the ſame Deed : Whereas in Seymor's 
Caſe, the Bargain and Sale were completed; and the Fine 
was a Twelve-month after; And the Perfon who levied it, 
had no Freehold in Him. And to prove that all this was only 

8 One 
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* One entire Conveyance, He cited 5 Co, 26. Counteſs of * P, 710. 


Rutland's Caſe. 2 Co. 72. b. Lord Cromwell's Cafe, the 2d 
Reſolution. 3 Bulftr. 256. Havergill v. Hare, (what was 
ſaid by Ch Juſt. Montague.) 


Mr. Knowler conceded *©* That the Fine would diſcon- 
<« tinue the Eſtate Tail and deveſt the Remainder Ci. e. 
„ drive the Party in Remainder to his Formdon), if the 
« Perfon who levied the Fine was at that Time Tenant in 
« Tail in Poffeſſion.“ 


Lord MansF1eLD put Mr. Knowler upon ſhewing that 
this was not Ox E Conveyance or Aſſurance; and that it 
was not the Intention and Agreement of the Parties“ that all 
e the Uſes ſhould ariſe at one and the ſame Time, and be 
6 directed by the ſame Deed.” 


Mr. Knowler—After the Marriage and before the executing 
the Fine, Timothy Stoughton had only an Eſtate for Lire in 
him; (For the Leaſe and Releaſe had no other Operation ;) 
Therefore, being onLy Tenant for Lir:z, he could not 
diſcontinue the Eſtate. 


** here are but four Diſcontinuances of Eſtates Tail. 


; The State of the Caſe ſhews the Order in which the 
Deeds were executed, 


It is ſaid © That the Leaſe Releaſe and the Fine are bur 
One Conveyance.” I lay, they are Three diſtin Convey- 
ances, And AFTER the Leaſe and Releaſe had taken their 
Effect, THEN comes the Fine. Now what Operation could 


that have? Net to paſs the Freehold: For that was done be- 


fore, And without that, it could never work a Diſconti- 
nuance of the Eitate 'Tail. 


Lord MaxsTIELD—!I take it to be an exceeding 
plain Caſe, upon Mr. Caldecott's fecond Point. 


Ir you could diſiixguiſb theſe Conveyances, and ſuppoſe 
Timothy Stoughton to have been only Tenant for Life, at the 
Time of his levying the Fine, it would be the Forfeiture of 
his Eſtate for Life. So that you ſee the Conſequence of this 
Poſition, 


But undoubtedly theſe are 4/1 but One AssUraNCE, 
and thall operate as ſuch : And the Fine is Part of it. This 
has been fo holden in former Caſes ; Stapylton v. Stapylton, 
and the Caſe of the Manſel Family: It was in both theſe 
Caſes, conſidered and taken that they were 41 but in the 
Nature of One Conveyance or Aſſurance (if you had rather 
call it ſo) and fhall operate as ſuch, But the Fine ſhall 

never 
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P. 711, never operate contrary to the Intention of the Parties, and 


ſo as to defeat it. And this is agreeable to the Doctrine 
laid down in Lord Cromævell's Caſe, 2 Co. 72. B. and in the 
Counteſs of Rutland's Caſe, 5 Co. 26. and in many modern 
Caſes. 

If One was to argue on Fictions, the Fine would, by Re- 
lation, precede the Other Conveyance; and the Leaſe and 
Releaſe might be couſidered but as a Declaration of the 
Uſes of the Fine. 

But this ConſtruQion that is now attempted, would con- 
ſound every Settlement made upon Marriage or other Events 
in Families; and would be of exceedingly inconvenient Con- 
ſequence, As to its being one Conveyance, or one Aſſurance, 
there is no great Matter of Difference between them, ex- 
cept merely in the Name. 


I do not meddle with the WAR RAN TY: For that is out 
of the Caſe. I look upon all this as Oxe Assurance. 
If they were diſtin& Conveyances or Aſſurances, this Fine 
would be a Forfeiture of his Eſtate for Life under the new 
Settlement. Which plainly ſhews, that they were never 
under ſtood or intended as diſtinct, but as one and the ſame. 


Mr. Serjeant Hewitt would have had a ſecond Argument: 
He was on Mr, Knowwler's Side, and had taken Notes 
for a ſecond Argument on Behalf of the Plaintiff. 


But Lord Mansfield did not care to delay it, merely for 
aſking. And both he'and Mr. Juſt, Wilmot aſked the Ser- 
jeant if he had any Doubt Whether a Fine with Procla- 
„ nations levied by Tenant in Tail in Poſſeſſion, will not 
« diſcontinue the Rewer ſion in Fee, as well as deweſt the Re- 
« mainder in Tail, ſo as to put the Remainder-Man to his 
“ Formdon.” 


Mr. Juſt. Fofter expreſſed Himſelf to the ſame Effect with 
bis Lordſhip and Mr. Juſt. //ilmot. And I ſuppoſe that Mr. 
Juſt. Deni/on communicated to his Brethren ** that he alſo 
«« concurred :” For 


Lord Mansfield ſaid, We are AlI ſatisfied that the 
% Poſtea be delivered to the Dzrenvant.” 


But on the Day following (Saturday 10th June 1758,) Mr. 
Serjeant Hewitt, on Behalt of the Defendant, moved that 
this Caſe might be argued again: For that he thought he 
ſhould be able to maintain“ That the Fine did no? work a 
* Diſcontinuance.” 


The 
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md 4 . * The Cour having offered this Veſterday, provided * P. 712. ; 
ine the Serjeant, upon conſidering of it, would fay “ that : 
che e really thought he could maintain this Poſition ;” 5 
ern and He now declaring © that He was * really of this 1 ogg | j 

— * Opinion”— — Knowler : 
- | 4s the Releaſe conveyed an Eſtate; and therefore differed (as he apprehended) from 
nd 2 Covenant to levy a Fine, which conveys no Eftate.] 
he 

L The Poſtea wss ordered to be ſtayed ; And that it ſhould ; 

n- 2 be ſet down again in the Paper, in the following Term, 
its . for further Argument. 
n- | | ö | 
re, ; And after ſuch further Argument by Mr, Serjeant Hewit,— 
15 Mr. Norton for the Defendant reſted it upon the Serjeant's 

> own Argument: Which both He and the Court agreed to 
ut © have been fair and candid, by Reaſon of his having ſtated 
» all the * Caſes which were againſt him, as well as for him, 21 d. 10g. | 
ne fully and at large. Hodſon, Tit. 


W | # tlet. F. 614. 1 Inſt. 327. 4. 5. Cre. Car. 10g, 110. Iſebam v. Morrice, Litt. F. 618. 
„ Ce. Titt. 332. Seymour's Caſe, Lord Cromwell's Caſe. 2 Ro. Rep. 2.45. 2 Lev. 52. 4 
Mod. 266. 3 Bulſtr. 250. 5 Co. 26. Cro. Car. 320. 1 Ventr. 280. and Herring v. 


ad: Di " D e — Ser % oe „„ EIT = 
—— eee 8 pdt > — 8 a. oe r Com — 
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; " Brown, in Skinner 35, 52, 71, 184. and Certh. 24, 1 Inſt. 42. a, b. 10 Ce. 39, 
. 4432. 4. Heb, 261. Ney 66. t 
es 1 Lord Max sr IEID.— 
+ 
1 The fri& legal regular Form that ſhould have been pur- 
Ir RX ſued, would certainly have been a Common Recovery : But 
r= X taoough a different Form has been purſued, yet it was plainly 
- meant by Timothy Stoughton (the Grandſon,) that the Uſes 
t of the Marriage Settlement ſhould be ſupported by this Fine. 
— 4 
is i And all was executory at the Time of making the Leaſe 
4 and Releaſe, which were executed previous to the Marriage ; 
3 And the Covenant contained in the Releaſe, was“ to levy 
h 3 a Fine thereupon, in Order to carry them into Effect.“ 
7. 2X All theſe are to be conſidered as but Ons Conveyance ; and 
9 = they operate as a Declaration of Uſes ; Which Uſes all ariſe 
out of the Fine. | 
c It would be a very ſtrange Thing, that the Form of the 
Conveyance ſhould deftroy the very INTENT of it ; and that 1 
the Fine itſelf thould deftroy the Eſtate of the Fenant for 4 
. Life, by occaſioning a Forfeiture of it. Inſtead of this, iz 
t All the preceding Tranſaction is only Execurory : And | 
a the Operation is only as a Declaration of the Uſes of the 
] Fine. "Tis like a Caſe of a Tenant to the Przcipe : Who 


is conſidered merely as an Inſtrument, and not as the ſtrict 
real Owner of the Land. This Releaſe is but a Deed to 
lead the Uſes of the Fine. 


Seymor's 
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* Seymor's Caſe goes upon quite different Grounds from 
the preſent. There, Henry Cheney upon the 18th of Decem- 
ber 22 Eliz, by Indenture of Bargain and Sale inrolled, fold 


to Higham and his Heirs: By force of which, Higham entered 7 J | 


and was ſeiſed accordingly. And arTERWARDS in Mi- 
chaelmas Term 22 Elis. almoſt a Year after the Bargain and 
Sale, Henry Cheney levied a Fine with Proclamations, to the 
ſaid Higham and his Heirs, with general Warranty. So that 
the Bargain and Sale in that Caſe was totally un connecTt- 
ED With the Fine: And Higham is expreſsly found to have 
entered and been ſeiſed by Force of the Indenture of Bargain 
and Sale. Whereas in the preſent Caſe, the Whole is On x 
Aſſurance, | 


As to the Objections— This Leaſe and Releaſe was not a 


complete Agreement; but executory. The Intent was, to 


make good by a Fine, as far as they could be made good by 
a Fine, the Uſes of the Family-Settlement which Timothy 
Stoughton the Grandſon was making, upon his Marriage with 


 AnneSamwell: And the Intent was certainly /awful, though 


there is a Blunder in the Manner of doing it. 


It would be an Occaſion of the utmoſt Confuſion in Fami- 
lies, all over the Kingdom, if in every Settlement or Convey- 
ance, the ſeveral Deeds were to be divided in Point of Time; 


and the tri legal Operation of each was to be conſidered | 


diſlind ly and ſeparately from all the reſt, and from the ge- 


neral View and Intention of the whole Tranſaction. It 


would be juſt as reaſonable, to take the ſeparate Clauſes in 
one and the ſame Deed ; and to hunt after ſuch different 
Conſtructions as the Words of them might bear, if they ſtood 


unconnected with the reſt of the Clauſes of the Deed, or in 


Deeds of quite another Import : Whereas in Point of Law 
and Reaſon, the whole Tranſation and its General Intention 
ought to be taken together in one View. | 


Mr. Juſt. Deniſon was of the ſame Opinion. 


Here are two Queſtions upon the Operations of this Con- 
veyance, which was by Leaſe and Releaſe and a Fine: 
(1ft.) *© Whether it made a Diſcontinuance of the Eſtate 
«*« Tail;” (2d.) Whether it deveſted the Remainder or 
Reverſion.“ And both theſe Queſtions ſeem to me ſo very 
clear, that I think there could be no Donbt but this which 
has been endeavoured to be raiſed upon Szymer's Caſe 10 
Co. 95. 6. 96 : Which Caſe has been urged and relied upon 
as an Authority That the Eſtate Tail is not diſcontinued, 
nor the Remainder deveſted.“ Yet it ſeems to me other- 
wiſe, notwithſtanding what has been argued from that Caſe ; 
which is very difinguiſhable from the preſent. 


The 
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clared prior, or ſubſequent to the Fine. The Deeds muſt be 
conſidered as executory, till the Fine is levied: and then the 
Eſtate paſſes by the Fine. 


The Compariſon of this Caſe to Seymor's Caſe is founded 
upon a Miſtate. For there the Bargainee was found © to 
have entered by Force of the Indenture of Bargain and Sale, 
0 and to have been ſeiſed according to it,” before Henry Che- 
ney levied the Fine to him: And the Judges were 9b/iged to 
take the Fact to be as it was found by the Vedict: They 
were not at Liberty to look upon it as One and the ſame 
Conveyance or Aſſurance, (whatever they might really think 
it to be, in its Nature or Intention :) they were bound down 
by the expre/s and particular Finding. He was found to be 
ſeiſed according to the Indenture of Bargain and Sale: And 
therefore the Fine could, in that Caſe, only confirm and corro- 
borate it. But if that Fine had been levied to the Bargainee 
within the fix Months, I think the Eftate would, in that 
Caſe, have paſſed by the Fine, That Caſe therefore turns 
merely upon the Finding of the Fact by the Special Verdid. 
But even there, if it had been found © That the Fine was 
4 levied to the Uſes of the Bargain and Sale,” | believe the 
Court would have looked upon the whole, as one and the 
ſame Aſſurance ; and would conſequently have been of a dif- 
ferent Opinion. 'I herefore That Caſe of Seymor is nothing 
to the Purpoſe of the preſent : For here, All the Deeds and 
the Fine are to be taken ToGE THER; and Al of them fo 
taken together, make but One Aſſurance.” £ 


There can be no Sort of Doubt but that a Fine with Pro- 
clamations will work a Diſcontinuance, and conſequently de- 
veſt a Remainder, as well as a Fine without Proclamations, 


Mr. Juſt. FosTex—It is admitted © That the Deeds and 


„Fine ſhall operate as one Conveyance or Aſſurance, if the 
«*« Intention of the Parties be clear and lawful/:” Now it 
was clearly the Intention of Timothy Stoughton, the Grandſon, 
to work a Diſcontinuance : And this Intention was certainly 
lawful. I wiſh that Gentlemen of Learning and Ingenuity 
would rather turn their Thoughts towards endeavouring to 
ſupport lawfulEftares, than to ſearch out ſuch nice Diſtinctions 
as would overturn All the Settlements in the Kingdom. 


Mr. Juſt. WitmorT was of the ſame Opinion. 


He conſidered theſe Deeds, as a G to levy a Maes 
And therefore the Fine and they ought to be conſidered as 
One and the ſame Aſſurance, WIT 


This 


* The Flate paſſes ; V the Fine, Whether the Uſes be de- * P. 714. 
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— 


* This was moſt undoubtedly a lawful Intention 8 ; 


the Mode of accompliſhing it is indeed miſtaken. The pre- 


vious Agreement was what the Tenant in Tail had a Right 5 


to do; namely, to make this Family- Settlement of the Eſtate: 


And the Parties concerned covenant to levy a Fine, for that 
Purpoſe, The Fine is the principal Act: And the Deed: 


operate to lead the Uſes of it. 


Seymor's Caſe materially differs from this Caſe: For it does 
not appear there, that any Fine was intended to be levied, at 
the Time of making the Indenture of Bargain and Sale. But 
all theſe Tranſactions in the Caſe now before Us are to be 
conſidered as Oxz AND THE SAME CONVEYANCE OR 
AsS$SURanCE: And the Deeds and the Fine ſhall 47 be 


taken together ; And the Deeds ſhall be conſidered ag lead- | 4 


ing the Uſes of the Fine. 


Per Cur. (unanimouſly and moſt clearly) 
Let the Poſtea be delivered to the DerznpanT. 


Lamego ver/. Gould. 


N. 490 2 31 6 2. Rot bÞ 932. 


HIS was an Action on the Caſe upon a Special Pre- 

miſe © to pay the Plaintiff 20 Guineas on the Death 

„ of the Defendant's Wife ;” in Conſideration of 2 Guineas 
in Hand paid by the Piaintiff to the Defendant, The Note 


was in theſe Words, — 


„% Memorandum In Conſideration of Two Guineas re- 
« ceived of Aaron Lamego Eſquire c; I promiſe 2 
D ite, 


| © him 20 Guineas, upon the Deceaſe of my preſent 


Anne Gould.” 


The only Queſtion now made was Whether this Con- 
tract was uſurious ;” (the Woman, at the Time of making 
it, being then 70 Years of Age.) 


Mr. Gaſcoigne, for the Plaintiff, argued that it was not ſo. 


The Statute of 12 Ann. c. 16. only ſays No Perſon 
„ ſhall take above the Value of Five Pounds, for the For- 
„ bearance of One Hundred Pounds for a Year ; and ſo, 
*« after that Rate, for a greater or leſſer Sum, or for a 
« ſhorter or longer Time; in Pain that all Bonds and Con- 
tracts ſhall be void. 


Now 


: £7 ; 
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ceiving either Principal or Intereſt: It is a exe Con- 
*+INGENCY , and is like the Caſe put in Cro. Elix. 643. in 
the Caſe of Button v. Downham, of a Wager betwixt 
« Two, to have 40 J. for 20 J. if One be alive at ſuch a 
% Day: Which, as there holden, is not Uſury. 


Lord MansritLd ſtopt him, under a Doubt how it is 
poſſible to come at this Queſtion about Uſury. For here is 
nothing at all ſtated about the Loan of Money: It might, 
for aught that appears to the contrary, be a voluntary Gift, 
to be made to him upon this Event. The Matter of Uſury 
was never thought of at the Trial. 


Mr. Gaſcoigne—The Truth of the Fact was, really, Ruy- 
NING the Life of the Plaintiff's Hor/e, againſt that of the 


| ' Defendant's Wife; And nothing more. 


Mr. Juſt. Denis0n—We can not intend this to be an 
uſurious Contract, (which is a Crime) For which, He cited 
1 Lutw. 273. Teoman v. Barſtow. It is a fooliſh Bargain; 
but not uſurious. Here are no Fa&s ſtated, upon which We 
can ſay it is uſurious. | | 


Mr. Juſt, FosTzx and Mr, Juſt. WII uor—ad idem. 


And Mr. Juſt. WI Lo added, that the true Di/findion 
was laid down in that Caſe in Cre. Eliz. 643. between a real 


bona fide Wack R, not at all * intended as a Loan; and a V. 1 Taten. 


Tranſaction which is really an uſurious Loan, but diſguiſed 
as a Wager, with Intent to have a Shifr. 


Per Cur. unanimouſly, 
Let the Paſtea be delivered to the PLAN TI r. 


Tudway ver/. Bourn, 


AHIS was a Caſe from the Court of Chancery. 


Elizabeth Collins, by her Will, gave a Legacy of 200 J. to 
One Coward, then a Bankrupt ; Whoſe Certificate had, at 
the Time of her Death, been ſigned by + of his Creditors in 
Number and Value, and alſo by the Commiſſioners , but 
the Teſtatrix's Death happened before its being cow FIAMED 
end ALLOWED by the Lord Keeper. 


The -A ſoon after her Death, and after Co 


ard's Death, and befere the Allowance of the Certificate, 
aſſigned this Legacy to the Defendant Bourn, for the Uſe of 
| the 


* Now here is #0 Forbearance ; nor any Certainly of re- * P. 716. 
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P. 717. * the Creditors: Ar r ER which, the Certificate was con- 


V. Seck. 
penull. of 
that AQ, 


S. 10. 


firmed and allowed by the Lord Keeper, without Oppoſition. 
Before the Allowance of the Certificate by the Lord Keeper, 
the Bankfupt Himſelf died; having made Tudway, the 
now Plaintiff, his Executor. 


Tudway, the Bankrupt's Executor, brought his Bill in 
Equity againſt the Executor of the Teſtatrix and againſt 
Bourn the Aſſignee of the Commiſſioners: Claiming this 
200 J. Legacy, as belonging to the Bankrupt, by Reaſon of 
his Certificate's having been ſigned before the Death of the 
Teſtatrix, and afterwards allowed and confirmed by the 
Lord Keeper. | 


But the Creditors inſiſted that it belonged to them; as it 
was aſſigned to their Uſe and Benefit, by the Commiſſi- 
oners, before the Allowance and Confirmation of the Certi- 
ficate by the Lord Keeper. 


The Queſtion referred to this Court, was © Whether it 


** belonged to the Bankrupt's Ex ERcUrox, or to his Cre- 
* ditors.” 1 88 | | 


Mr. Gould argued for the Plaintiff, (the Pankrupt's Exe- 
cutor.) Bankrupts, He ſaid, were originally conſidered as 
Criminals. The Statute of 4, 5 Ann. c. 15. was the firſt 


Act of Parliament which was made for their Benefit: And 


by this Act, the “ Commiſſioners ONLy (without the Credi- 
tors) were to ſign the Certificate : Which was to be allowed 
by the Lord Chancellor or Keeper unleſs c. Then the 5 Ann. 
c. 22, added the Creditors ; vig. four fifths in Number and 
Value. And 5 G. 1. c. 24. continued it upon the ſame Foot. 
But 5 GE. 2. c. 30. directs that the Commiſſioners ſhall not 
fign it, ill F after the Creditors have ſigned, and Affidavit 
be made thereof &c, | 


No Objection, but for Fraud, or for unfairly obtaining it, 
will lie againſt it before the Lord Chancellor or Lord Keeper : 
And if no ſuch Objection is then made, the Allowance and 


Confirmation will RELATE TO THE ORIGINAL DATE of 


it, and will operate as a RELEASE from the Creditors, 


It is like the Inrolment of Deeds of Bargain and Sale: 
Which has ſuch Relation. 2 Inf. 674, Hob. 165. And con- 


ſequently the Allowance ower-reaches the Aſſignment made 


to Bourn, by the Commiſſioners. 


It is alſo like the Surrender of Copyholds into the Hands 


of a Tenant of the Manor who dies before Preſentment. 
He cited a Caſe in Mich. 17 G. 2. in Chancery, Bromley v. 
Child, A Commiſſion of Bankruptcy had iſſued 1 70 Na 
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* Stephen Evans, in 1711, The whole Debts were received, P. 718. 
with Intereſt to the Time of the Commiſſion. Ihe Certi- 

fate was not allowed till after the Death of Sir Stephen 
hne Evans; when there was a Surplus of 35000 l. in the Aſſig- 

> nee's Hands. The Queſtion was concerning the Intereſt 
which accrued ſubſequent to the Date of the Commiſſion : 
m To which Time, the Certificate diſcharged him. Lord 
nſt Hardwick held that it was well allowed, though after the 
his © XZ Bankrupt's Death: And he ſaid the End of requiring the 
of "IF Chancellor's Allowance of the Certificate was to prevent 
he Sraͤurprize; and that it takes its Effed, (when allowed) from 
the - , 4 - 

—= the Signing of it by the Creditors. 


Mr. Norton, contra, argued that The Bankrupt can not 


it be intitled to ſubſequent Effects, come to him after his Bank- 
u- ruptcy and after the Signing of his Certifcate by the Cre- : 
* 1 ditors and Commiſſioners, but prior to its Allowance by the þ 
A Lord Chancellor or Lord Keeper. | 
rt Till the Statute of 4, 5 Ann. the Bankrupt's Perſon and 4 
r7e- *X Goods continued always liable to his Creditors. And the 4 
*X Bankrupt ought to be holden fri41y to the bringing himſelf 1 
| = within the latter Acts, that have been mentioned; by 1 
3 mewing that he has performed 4 the Requiſites of them. 
urſt | 4 Now the Allowance of the Certificate by the Lord Chan- 
ind "IF cellor or Keeper is the moſt efſertial- Part of thoſe Requi- 
di- ſites. The Creditors are not confined to the particulat Ob- 
ved jections mentioned by Mr. Geld; but are at Liberty to 
nn. make any Sort of Objections to ſuch 'Allowance : And as 
and well Creditors who have ſigned, as thoſe who have not | 
_ ſigned, may be heard againſt the Allowance. For the Act g 
not ſays Any Creditors” may object to it:“ And they are j 
WA rot confined by any reſtrictive Words whatſoever, to Mat- it 
ters of Fraud and Unfairneſs ; but left quite “ at large. * g G. 2. 4 
a A | c. 30. Y. 10. | 
1, Lord MaxsrtELD—Certainly they are not fo confined, * | 
er: either by Law, or by Practice: And any Creditor whatſo- 1 
and cover may then object to the Allowance, And the Allow- AJ 
: of ance has been ſometimes refuſed, and ſometimes adjourned, a 
3 even where there has been no Oppoſition. Many Years may k 
"3 intervene between the Signing, and the Allowance of the 4 
le: Certificate; And large Effects may, in the mean Time, 4 
511 | come to the Bankrupt: And the future Allowance ouzht 1 
ade not to over-reach them, 
3 q Here, the Commiſſioners had actually aſſig ned this Legacy: Þ 
NC. and for that Reaſon, the Creditors might not perhaps think A 
. it worth their while to object to the Certificate, 
dir Pax T IV. Vol. II. F Te 
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„ P. 719. lt is not like the Relation of a Bargain and Sale, or the 
Surrender of a Copyhold ; to which, it has been compared. 
Poſſibly, in this Caſe, the Money may have been actually 
divided out: And it would be very unreaſonable, that all 
the Creditors ſhould refund their Dividends. 


Mr. Juſt. Fos r ER was of the ſame Opinion: But He 
did not proceed to declare it at large, neither did the Other 
two Judges declare theirs; becauſe, it being a Caſe out of 


Chancery, The Judges of this Court were to give a Certi- 


ficate. And immediately after this Argument. 
The Cour certified, as follows 


Having heard Counſel on both Sides, upon this Caſe, 
(which the Parties did not apply to be ſet down in the Paper, 
to be argued, ſooner than this Term,) We are of Opinion 
that the ſaid Two hundred Pounds veſted in the Aſignee 
of the Bankrupt, and now belongs to him, for the Benefit 
of the Bankrupt's CxepiToRs. 


Monday, | Rex ver /. F jelding Eſq; 


29th Janua- 


9 1759. 

T TPON ſhewing Cauſe V an Information which had 
been moved for by one Mr. Barnard, againſt the Defen- 

dant for a Miſdemeanor committed by him in his Office of a 

Juſtice of the Peace; relating to the Committing and De- 

taining William Barnard (the Son) in Priſon, Wc, on a 

verbal Charge by the Duke of Marlborough, that this 

« Young Man had ſent Him threatening Letters c. — 


Mr. Serj. Day, on Behalf of the Defendant, objected 
to the Proſecutor's proceeding any further in this Criminal 
Application, till He had previouſly made his ELection 
„Whether to proceed in this Criminal Method, Or in a 
« Civir Action which he had actually commenced.” 


Mr. Norton for Mt, Barnard the Proſecutor, anſwered, 
that this Caſe was quite different from Common ordinary 
Caſes ; becauſe it was abſolutely neceffary here, as the De- 
fendant was a Juſtice of Peace, to give Notice of, and even 
actually to commence the Civil Action againſt the Juice of 
Peace, within Six Month; after the Time when the Cauſe 
of Action aroſe : Which particular Circumſtances, he faid, 
was the only Reaſon of their acting thus. And he alledged 
| | that 
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e that they had no Intention to proceed both Ways; And“ P. 720. 


4 886 


" offered to relinquiſh the Civil Action, in CAs E the Court 


1 SHOULD grant the Information, 

il 
hut The whole CouzrT were of Opinion that He ought 
to make this Election DixeEcTLY, and before they entered 

ſe into the Criminal Complaint : For that this was the conſtant 

er Keule; and the particular Circumſtance of the Civil Action 


of being confined to be brought within Six Months, made 79 
i= Sorte, Difference. 


The Fuftice of the Thing equally required, they ſaid, in 
this Caſe as well as in the Common Caſe, that the Defend- 
ant ſhould not be called upon in a Criminal Way, by 515 


ſe, diſcretionary Methcd, of an Information, which would ob- 
r, lige him to „ the Matter of his Defence and his Evi- 
on XX dence; unleſs the Proſecutor would pive up the Right 
vee which he might otherwiſe have to make Uſe of this very 


fit Diſcovery of the Defendant's Evidence, againſt the Defend- 


ant, in his Civil Action: Which would be giving him a 
moſt unfair and unreaſonable Advantage over the Detendanr. 


E They added, That if the Proſecutor had proceeded in 
the Method which he had a ſtrict and undeniable Right to 

proceed in, namely, by way of Indi4ment , and if ſuch In- 
lad dictment had been actually found Vet the Attorney Gene- 
en- ral would (upon Application made to him) have granted a 


fa Volle proſequi upon ſuch Indictment, in caſe it appeared to 
De- Jim that the Proſecutor was determined to carry on a Civil 4 
na Action at the /ame Time. And if this be fo, where the F 
this Party is proceeding in a Method which he had a ftri& legal ; 
- * Right to proceed in; Surely it is much more reaſonable tor 9 
this Court to refuſe to give him this extraordinary Aſſiſtance 4 
Red FR (which they ought to diſpenſe with Caution and Diſcretion, } 1 
inal unleſs he would firſt er aer to wave the Civil Action which ; 
10N he had commenced for the very ſame Matter. 4 
in a i 
I Mr. Norton, nevertheleſs, ſtruggled extremely had, to bf 
2 4i/tinguiſh this Caſe (of being thus fixed to 6 Months for 3 
red, bringing the Civil Action,) from the Common Caſe, where 1 
nary the Proſecutor was not at all reſtrained in Time: And he | 
De- remonſtrated (with great Vehemence) againſt laying down 
even this as a GENERAL Rule; as it might be a great Prejudice 7 


to Parties injured by Juſtices of Peace, who often-times 
might not be able completely to obtain any Remedy by Way 
of information, within the 6 Months, 


He was anſwered—* That the preſent Application for 
an Information was not made near /e early as it might 
have been: Which was the Proſecutor's own Laches,” 

F 4 | Mr. 3 
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* P. 721. Mr. Norton acknowledged that if this was really the 


1— 


their Civil Action, and proceed upon the Criminal Rule: wit 


a 

Caſe, it would materially weaken his Argument as to this cb 

particular Caſe : And, in fine, He defired Time to adviſe tha 

| Whether they ſhould inſiſt upon their Civil Action, or not. Aff, 
| Whereupon it was adjourned from Wedneſday the 22d of tho! 
| Nowember, to the Saturday following. tho! 
| And then the Proſecutor's Counſel agreed to diſcontinue — 


Which they accordingly did, till it grew fo late in the Day and 
1 that the Court was obliged to adjourn it to the Monday pro! 
1 following. | Har, 
The Caſe then proceeded: But ended in an Adjournment = 7 
| to the preſent Hilary Term, in order to get further Eluci? 44 
ll! dation of Facts, by procuring the Afidavits of the Earl of "MF «x 
| Litchfield and Mr. Pierce, who (though Both preſent) had <« 
lli not made any Affidavits at all hitherto. 
|j On Thurſday the firſt Day of this Term, this Matter came Fe 
| | again before the Court; the Earl of Litchfield's and Mr. F qt 
| Pierce's Affidavits being then obtained: 4 eing then read, be p 
the Counſel confined themſelves to Obſervations, upon them; 
i All otber Circumſtances having been fully diſcuſſed before. Do 
| Cusn apvis. 
| The Covuxr now delivered their Opinion, by the 


Mouth of the Chief Juſtice. In which Opinion, Lord 


Mansfield declared Himſelf and his Brothers Fofter and Wil-. A 

mot to be unanimous ; But He ſaid, that His Brother Deniſon, © 

not happening to be preſent at the Time of the Motion and A 

Defence, had a Delicacy in forming an Opinion from the « f 

mere Reading of the Affidavits, without having heard the « f 

Obſervations which the Counſel on both Sides had made a 1 
1 upon them; and for that Reaſon, declined interfering in * 
lb the Matter. : NS. « fi 
| His: Lordſhip went through the ſeveral Parts of the 2 1 
= | Charge (which conſiſted of no leſs than ſeven Particulars) * 0 
i | and alſo of the Defence, and the ſeveral Affidavits in Sup- 8 


port of both, with the utmoſt accuracy and exactneſs; and 
| examined them moſt minutely, in Order to diſcoyer whe- 

ther Mr. Fielding had acted with a bad and oppreſſive In- 
| | tention ; and whether the Perſons complaining of his Be- 


7 


ha viour had been Sufferers, or received any Injury or Incon- 
venience, in Conſequence of it: (For it was agreed that it 


4 . N Ar TS Sf 
Sy 3 15 1 n * - 
ccc 


if | was not, in two or three of its Parts, ſuch as could be to it 
firidly juſtified.) | | ed u 
11 | 4 if 

| Upon the hole, They were unanimous in Opinion, That 8 
| the main and principal Charge which was the Ground and th 3 


Foundation of the Reſt, and indeed the Key to the whole 
Nature and Complexion of Mr. Fielding's Behaviour, ap- 
| peared 
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* peared to be falſe in Fad and quite #2i/repreſented to the 


Court by Barnard the Father and Barnard the Son ; and 
that the Juſtice of Peace appeared to have acted in this 
Affair, without any bad or oppreſſive or injurious Intention, 
though (in ſome Reſpects) irregularly : And therefore, 
though the preſent Complaint appeared to be ſo ill grounded, 
that the Complainants deſerved to be puniſbed in Cofts for 
making it ; Yet as the Juſtice had made the Commitment 
without previouſly taking the Duke of Mar/borough's Oath, 
and had alſo neglected to take his Grace's Recognizance to 
proſecute, (both which Parts of his Conduct were irregu- 
lar,) He had no right to receive Colts, 


The Rule therefore was expreſsly directed to be taken 
thus—lt is Ordered that the Rule made That John Fielding 
« Eſq; and George Box ſhould ſhew Cauſe why an Infor- 
mation ſhould not be exhibited againſt them for certain 
« Miſdemeanours, be diſcharged: But, in regard to the 
Warrants of Commitment and Detainer of the ſaid William 
Barnard, made by the ſaid John Fielding Eſq; This Court 
doth not think fit to diſcharge the ſaid Rule, with Co/?; to 
be paid to the faid Mr. Fielding. 


Douglaſs, Widow and Adminiſtratrix, der/ 
Yallop Eſq; 


A Neglect of entering Judgment, and a Loſs of the 
Roll, having been ſufficiently ſhewn to the Court ; 


A Rule was made, That the Clerk of the Judgments 
„ ſhall ſign a new Roll, whereon is entered the Judgment 
* ſigned in this Cauſe, is Michaelmas Term 1729 ; And 
* that the ſame be numbered as Roll 256, and filed 
„ amongſt the Rolls of that Term; A Special Entry being 
* firſt made, expreſſing the Day of dacketting the ſame :” 
And it is further Ordered, ** that this Judgment ſhall not 
„ be made Uſe of againſt the Adminiſtrator of the De- 


— 


« fendant,” 


LY 


Note. Lord MavSFIEILD intimated, that it very much 
concerned the Chief Clerk, to take care that Judgments be 
actually entered up upon the Roll in due Time, and docker- 
ted For that, after he has received his Fees for making ſuch 
Entry, He would be liable to an Action upon the Caſe, to 
be brought by a Purchaſer who ſhould have become liable 
to it, and had ſearched the Roll without finding it enter— 
ed up. And He ſaid that the Attorney who had undertaken 
to do this, and neglected it, would be liable indeed to the 


Chief Clerk: But ſtil}, the Chief Clcrk would be liable to 


the Purchaſer who had ſuffered by this Neglect. 
A. B. The 


o 


** 


P. 722. 


a 5 ir — —u—p— ad A i y * * * 1 - ” 
„ WA 9s N 4 - "+ es $454 _ wg a = 8 
= A 4 4 * 7 


Hilary Term 32 Geo. 2. 


P. 723. M. B. The preſent Courſe is, for the Attorney for the MY 
Plaintiff to undertake to make this Entry upon the in 
Roll: For doing which, the Chief Clerk (who is in- as 


titled to 8 4. per Sheet) allows him 5d. per Sheet. So 
that the Attorney in this Caſe, acts as one of the Clerks 7 


of the Chief Clerk : Which would render the Chief M 
Clerk liable to the Party's Action; though the Attorney © C 
would be anſwerable over to him. (In Fact, the Al-. 1 
tornies are very apt to be negligent in bringing in theſe 4 
Entry Rolls.) 7 1 
(The Chief Clerk, perceiving the Inconvenience to which 2 of 
this Practice renders him liable, determines to put the Mat- 0 
ter upon a ſafer Foot, for the future.) eb 1 41 
| m 
Medneſday Rex verſ. Mayor Bailifls and Common Council fo 
31ſtZanuary f 3 T Li * 2 ſa 
17557 of the Town of Liverpool. 1 | 
HIS eame on, in the Crown-Paper, upon the Re- & 
turn to a Mandamus to reſtore. Joſeph Clegg into the RX * 
Place and Office of one of the Common Council of the ſaid 7 _ 
Town, | | : Þ 
Return—That the Town of Liverpool is and from Time 
immemotial has been an ancient Town and Borough c, 
conſiſting of a Mayor and two Bailiffs and a Common 
Council, Cc. That they were incorporated by Letters 


Patent dated 4th July 2 Car. 1: Which Letters Patent they 
accepted and agreed to. Then they ſet forth other Letters 
Patent, of 26th September 7 W. 3. confirming their former 
Franchiſes, and further conſtituting granting and declaring 
that thence-forward and for ever there might and ſhould be, 
within the ſaid Town, the Officers and Miniſters following; 
to wit, 41 honeſt and diſcreet Men, of the Burgeſſes of 
the Town aforeſaid, who ſhould be and be called the 
Common Council of the ſaid Town Cc: And the ſame 
King, by the ſaid Letters Patent, named the firſt and then 
modern Common Council of the ſaid Town, to continue in 
the Office of Common Council of the ſaid Town / long as 
they ſhould behave themſeles well; unLess ſome or 
any of them ſhould happen, for a zxeasonasLe Cauſe, 
to be removed, By the Mayor Bailiffs and Common Counſel | 
of the ſaid Town or the greater Part of them for the Time 
being. Which ſame Letters Patent of King William the | 
3d the then Mayor Bailiffs and Burgeſſes of the ſaid Town | 
in due Manner accepted and agreed to: And ever ſince n 
the granting of the ſame Letters Patent, the Common Coun- | 1 
1 cil of the ſaid Town have of Right conſiſted, and have uſed | 
| and of Right ought to conſiſt of 41 Perſons and no more. 
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into the ſaid Office of One of the ſaid Common Council, 
as by the Writ is ſuggeſted. 


Byt they alledge, that from Time whereof the Memory of 
Man is not to the contrary, the Mayor Bailiffs and Common 
Council of the ſaid Town for the Time being, or the greater 

rt of them in Common Council aſſembled within the ſame 
Tens have of Right removed, and during all the Time 
aforeſaid have uſed and been accuſtomed and of Right 
ought to remove any One or more of the Common Council 
of the ſaid Town, from the Place and Office of One of the 
Common Council of the ſaid Town, for any REASONABLE 
and LAwrul Cauſe ; And that the Perſon or Perſons /e re- 
moved therefrom, have accordingly been and continued ab- 
ſolutely and effectually diſcharged and removed from the 
ſaid Place and Office. 


They further certify and return, That the Mayor Bailiffs 
and Burgeſſes of the id Town are and Time immemorially 
have been ſeiſed in their Demeſne as of Fee, in their Corpo- 
rate Right and Capacity, of divers Meſſuages Lands Rents 
and Hereditaments, and lawfully intitled for themſelves and 
their Succeſſors to many large and valuable Tolls Duties and 
Cuſtomary Payments; And alſo now are, and for 50 Vears 
and upwards now laſt paſt have been lawfully paſſed, in 
theic Corporate Right as aforeſaid, of divers other Lands and 
Tenements for certain long Terms of Years yet to come and 
unexpired ; And that the ſeveral Eftates Hereditaments Duties 
Rents Revenues and Poſſeſſions of and belonging to the Mayor 
Bailiffs ard Burgeſſes of the ſaid Town, in their Corporate 
Right and Capacity as aforeſaid, now are and at the Time 
of the Removal of the ſaid Joſeph Clegg therein after men- 
tioned were, and for a great Number of Years now laſt paſt 
have been of great yearly Value, to wit, of the yearly Value 
(together) of 2000 l. and upwards ; And that the Office of 
one of the Common Council of the ſaid Town now is ard 
during all the Time aforefaid hath been an Office of great 
Truſt and Power, with reſpect to the Management, Receipt, 
Control, and Application of the Iſſues, Rents and Profits of 
the Eſtates Hereditaments Duties Revenues Tenements ard 
Poſſeſſions of and belonging to the Mayor Bailiffs and Bur- 
geſſes of the ſame Town, and in the agpoiniing of proper 
Officers to collect the ſame. 


Then the Return proceeds to alledge, that before the Re · 
moval of the ſaid Jo/eph Clegg in the Return after mentioned, 


the faid Jeſeph Clegg ſought his Trade of Living, by buying 


and ſelling ; and became and was a BAN ERUr within the 
Meaning and Intent of ſome or one of the Statutes made and 
in 


4 


Then they admit Jeſeph Clegg's Election and Admiſſion & P. 


17 
+ - d 
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in Force concerning Bankrupts; And that afterwards, 


and before the ſaid Removal of the ſame . Clegg in the 
Return after mentioned, to wit on the 27th Day of July in 
the Year of our Lord 1756, a certain Couuissiox of 
. Bankruptcy in due Manner 1SS$UED againſt the ſaid Joſeph 
Clegg, under His Majeſty's Great Seal of Great Britain, bear- 
ing Date at Weſtminſter the faid 27th Day of July in the zoth 
Year of his Reign, directed to R. T. &c, (the Commiſſioners 
in that Commiſſion named,) authorizing themc, Cas therein 
mentioned; And that afterwards, and before the Removal 
of the ſaid Joſeph Clegg in the Return after ſpecified, that is 
to fay, on the th Day of Auguſt in the Year laſt mentioned, 
the ſaid R. M R. E. and R. R. being the greater Part of the 
Commiſſioners in the Commiſſion named, did duly put the 
ſame Commiſſion in Execution, and by Virtue thereof in due 
Manner rouND and DECLARED the ſaid Jeſeph Clegg To 
BE a BANKRUPT Within the true Intent and Meaning of 
ſome or ore of the Statutes made and in Force concerning 
Bankrupts; And that the ſaid Jeſeph Clegg afterwards, 
and before his Removal in the Return after mentioned, did 
(purſuant to public Notice for that Purpoſe given in the 
London Gazette,) ſubmit himſelf to the aforeſaid Commiſſion 
ſo iſſued againſt him as aforefaid ; And that the ſaid Joſeph 
Clegg at the Time of his Removal in the Return after men- 
tioned had not nor bath yet oBTAINED from the above 
mentioned Commiſſioners in the ſaid Commiſlion named, or 
from the greater Part of them, a CE RTITIcATrE of his 
having conformed himſelf to the Directions of the Statutes or 
any of them made and in Force concerning Bankrupts : 
Whereby the ſaid Joſeph Clegg then pre came and was and 
from thenceforth hitherto hath been and ſtill is unrit for 
the faid Place and Office of one of the Common Council of 
the ſaid" Town, ſo being an Office of great Truſt and Power 
with reſpect to the Management Receipt Control and Appli- 
cation of the Iſſues Rents and Profits of the Eftates Heredi- 
taments Duties Revenues Tenements and Poſſeſſions of and 
belonging to the Mayor Bailiffs and Burgeſſes of the ſaid 
Town as aforeſaid, | 
The Return proceeds—That af erwards and before the 
Renoval of the ſaid To/eph Clegg in the Return aſter men- 
tioned ; (that is to ſay) on the 1ſt Day of February in the 
Year of our Lord 1758, the then Mayor and Bailiffs and the 
then preateft Part of the then Common Council of the ſaid 
"Town, that is 10 ſay, 26 of the fame Common Council, to 
wit, . G. Sc, being all of them then of the Cemmon Coun- 
cil of the ſaid Town, whereof the then Mayor ar d Railiffs 
were 1] hree, at Liverpool ix DUE Manner met and a/- 
ſeinbled in Common Council within the ſaid Town of Liverpool, 
in the Council-Chamber of the ſaid Town, and then and 
there duly held a Common Cuuncil of the ſaid Town, con- 
CERNING divers Matters and Buſineſſes relating to the ſaid 
Town and the good Regulation and Government thereof ; And 
f that 
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at that Aſſembly ; And that in the ſame Aſſembly ſo held and 
met in Common Council as aforeſaid, an IrnFormation 
and CHARGE were in due Manner exhibued to that Aſſembly, 
againſt the ſaid Joſeph Clegg, of bis aforeſaid Banxkuert- 
* cy, and of the Iſſuing of the ſaid Commission of 
„ Bankrupt againſt him; and of his vor having then ob- 
* tained his at ru as aforeſaid ;” as a REASON= 
ABLE and LAWFUL Cauſe for the Removal of the ſaid Jo- 
ſeph Clegg from his aforeſaid Office of One of the Common 
Council of the ſaid Town, fo being an Office of great Truft 
and Power as aforeſaid. And that the ſaid Joſeph Clegg had 
THEN AND THERE, perſonal Notice of the ſaid Intorma- 
tion and Charge againſt him; and HEARD the ſame made 
againſt him; and was then and there aſked by that Aſſembly 
ſo met in Common Council as aforeſaid, * Whether he the 
** ſame Joſeph Clegg was the Perſon againſt whom the ſaid 
* Commitllion of Bankrupt had fo iſſued as aforeſaid ;” Ard 
* Whether he the ſaid Joſeph Clegg was then a Bankrupt, 
and had obtained his Certificate in that Behalf, or not :” 
And thereupon, the ſaid Joſeph Clegg then and there con- 
FESSED and ACKNOWLEDGED to the /ame Aſſembly ſo 
met in Common Council as aforeſaid, ** That he the ſaid 
Joſeph Clegg was the Perſon againit whom the ſaid Com- 
** miſſion of Bankrupt had fo iſſued as aſoreſaid: And that 
he was then a Bankrupt, and had not then obtained his 
Certificate in that Behalf.” 

Tien the Return ſays, That the ſaid Joſeph Clegg hawing 
fo confeſſed the Truth of the abowe mentioned Charge againtt 
him, as aforeſaid, He the faid Foſeph Clegg was then ard 
there further aſted by the ſaid Aﬀembly of the Mayor Bailifis 
and the greater Part of the Common Council of the faid 
Town, hat he the ſaid Joſepl Clegg had to ſay in his De- 
* fence, Why he ſhould not be removed from the ſaid Of- 
** fice of One of the Common Council of the ſaid Town for 
the Cauſe aforelaid ;” And the ſaid Foſeph Clegg did not 
then, or at any other Time before his Removal in the Return 
after mentioned, deſire any FURTHER Time to be allowed 
him, to make his Defence to the Information and Charge 
aforeſaid : And the ſa id Joſeph Clegg did not, either then or 
at any Time before his Removal in the Return after men- 
tioned, alledge or offer to that Aſſembly awe Cavse 
WHATSOEVER Why he ſhould not be diſckerged and re- 
moved from his faia Place or Ofice of One of the Common 
Council of the fia Town as aforeſaid. And being rendered 
and become. by tis aforeſaid Parnkruptcy and by his not having 
ol tained his Certificate in that Behalt, vert ſor the faid Place 
or Office of one of the Common Council of the ſaid Town, 
being an Office of great Truſt ard Power as aſorefaid, It was 
then and there moved in the ſaid Aſſenibly, in the Preſence and 
Hearing of the ſaid Joeſeph Clegg, by one of the Common 
Council ſo aſſembled as aforeſaid, that is to fay, by = G. 

| ; *Y 


3 


* that the ſaid Joſeph Clegg was then and there pxesenT * P. 720. 


_ 
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P. 727. Ce, „That the ſaid Fo/eph Clegg ſhould be removed from 


** his ſaid Place or Office of one of the Common Council of 
the fame Town, for the Cauſe aforeſaid ;” Whereof the 
faid Foſeph Clegg had then, and before his Removal from the 
ſaid Office in the Return after mentioned, due Notice. And 
the ſaid Jeſepb Clegg did not, then or at any Time before his 
ſaid Removal therefrom in the Return after ſpecified, alledge 
or offer to the ſame Aſſembly any Cauſe whatſoever why he 
ſhould not be removed and diſcharged from the ſaid Place or 
Office. Wherefore the ſaid Aſſembly so met in Common 
Council as aforeſaid, and conſiſting of the ſaid then and now 
Mayor and Bailiffs and the greater Part of the then Com- 


mon Council of the ſaid Town as aforeſaid, having heard 


and duly weighed and conſidered the Information and Charge 
aforeſaid, and what was alledged and admitted by the faid 
Joeſepb Clegg, did then and there duly diſcharge and remove 
the ſaid Fo/eph Clegg from the ſaid Place and Office of One 
of the Common Council of the faid Town, ror TRE 
Cause APORESAID : And by Reaſon thereof, he - hath 
ever ſince remained and ſtill is and continues removed and 
diſcharged therefrom. And therefore they cannot reſtore 
Him or cauſe him to be reſtored, as by the ſaid Writ they 
are commanded. 


Mr. Winn, on Behalf of Clegg, the Proſecutor of the Man- 
damus, Objected to this Return: To which, he took two 
Exceptions; or in Effect, three, as the former was divided 
into two diſtinct Parts. 


1ſt, The Aſſembly who amoved him was not legally con» 
VENED, for want of NorTice, either to the Re of the 
Common Council, or to Mr. Clegg himſelf ; who ought to 
have had Notice of it, both as one of the Members com- 
poſing that Body, and alſo as the Member to be amoved. 


zd. Objection. The Cavsz of Amotion is inſufficient, 


Firſt—Notice ought to have been given to a// the Mem- 
bers ; And conſequently Mr. Clegg ought to have had No- 
tice, as He was One of the conſtituent Members of this Cor- 
porate Body. For Every individual Member of the Body 


_ ought to be ſpecia/ly ſummoned, previous to the Amotion of 


any Member : A General Summons being always inſufficient, 
wherever any extraordinary Buſineſs is to be done. —Where- 
as this Return does not ſhew any Summons at all, to any of 
the conſtituent Members: And it is incumbent upon them to 
fhexw their own Juriſdiction; as it is a ſummary One, found- 
ed upon Charter, and not upon the Common Law, 


The Words “ in due Manner met and aſſembled tc,” are 
only a Conclufion of Law : But the Court can not intend any 
Facts not alledged ; For Returns muſt be taken rid. 


„Nothing is to be intended in a Return to a Mandamus, 
| 7 is 
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Rex v. Evans : Where the Court would not make even a 
very obvious Intendment. And ſo it is, in all ſummary Ju- 
riſdictions: As upon the Game-Laws, and ſuch like Caſes. 
So, upon Indiftments alſo : As in 5 Med. 96. Rex v. 
Harper; which was an IndiQment for not taking upon him 
the Office of Conſtable, being qualified, and having been 
debito modo elected thereto ; And the Objection was that the 
Inditment ought to have ſet out Particularly bozw he was 
choſen, and that he had Notice; Or elſe, the Indictment 
ought to be quaſhed. | 


The next Objection is, That Mr, Clegg Himſelf, as 
„ the Member to be amo ved, was not ſummoned to anſwer to 
the particular Charge, en which He was to be moved.” 
4 Med. 337. The City of Exeter v. Glide, is expreſs, That 
he muſt and ought to have a particular Summons for a 
* particular Charge : And it is not ſufficient ro ſummon him 
generally; and then to alledge particular Crimes again{t 
* him, which he may not be prepared to anſwer.” And if 
a previous particular Summons to Mr. Clegg. To an- 
„ {wer the particular Charge,” was neceſſary ; his Ap- 


pearance in the ordinary Courſe of his Duty will not cure 


this Defect. 


And the very Nature of his Charge (of Bankruptcy) 
more eſpecially requires a particular Summons “ to anſwer to 
* it,” becauſe it depends upon a great Number of complicat- 
ed Facts. Here, he is not charged with any particular Act 
of Bankruptcy ; Nor js it alledged, that the Commiſion 
even ſubſiſted long enough for him to have obtained a Certi- 
ficate under it. 


Second Point The Ca vst of Amotion is in/ufficient. 


It imports Nothing of Infamy or Offence, for which he 
was indictable; Nor any the leaſt Neglect of or Offence 
againſt the Duty of bis Office as a Corporator. Every Trader 
1s liable to Bankruptcy ; which may happen to him by Ac- 
cident and Misfortune, and without any Fault cf his own. 
Becoming Bankrupt is a Misfortune, not a Crime: It does 
not even neceſſarily import [n/o/vency ; Nor if it did, would 
that diſqualify him from remaining a Corporator. 


There is only one Caſe to be met with, of an Amotion 


for Bankruptcy: Which was in M. 8. C. 2. B. R Rex v. 


Mayor and Aldermen of King's Lynn, on a Mandamus to re- 
ſtore one Stephen Allen to the Office of Common Council 
Man; and was in the Time of Ld. Hardwicle. But in- 
deed, this particular Point did not come to be determined; 
becauſe the Return was held clearly inſufficient on another 
Foot, wiz. for want of Summons, or even an Attempt to 
ſummon. 

Here, 


* js the Declaration of Ld. Ch. J. Holt, in 1 Shower 282. * P. 728. 


— wall n * 
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P. 729. Here, It appears that Mr. Clegg was neither an Object | 


their Juriſdictiun; Nor was the Cauſe of his Amotion ſuffi- Ar 

cient. Co 
4 C 

Therefore this Return being inſufficient, He prayed a of 

Peremptory Mandamus to reſtore him to the Office. 9 An 

Mr. Clayton, contra Three Objections are made to this 1 | 

Return: viz. | ab. 

iſt, That it is not faid, that Al I the Members of this 3% 

| ſele Corporate Body were ſummoned ; ge 

2d, That Clegg himſelf had not previous particular Notice : 3 | 

of the Charge, which was to be made upon him ; . 

3d. That the Cauſe of Amotion is inſufficient, | | 

Ar 


Anſwer, iſt The Corporate Body who had the Right 7? 405 
| to amove, is alledged to be“ in pus Manner met and 4 
| | * aſſembled.” Now this Aſſembly poſſibly night be upon a 
| | Charter Day : And then No Special Summons was neceſſary. 


| Or if in Fact it was not duly holden, they might have & 
| traverſed it: As was done in the Caſe of Green v. Mayor of | dis 
l Durham, H. 1757. 30 G. 2. (V. ante, Pa. 127). There was 7 ha 
| S2 Caſe ſimilar to the preſent, P. 8 G. 2. B. R. Kynaflon v. ſhe 
| ' . Strange Mayor and Aldermen of Shrewſbury, “ Where the Facts were ſer 
1051, traverſed and tried. So here, if they were not duly ſum- | 
moned, or the Aſſembly not duly holden, they might have | 
traverſed theſe Allegation of the Facts, and taken Iſſue. 4 ag: 
2 alt 
The General Summons is ſufficient. J cannot find any 1 ch: 
Return which awvers © That aLL the conſtituent Membeis 
« were ſummoned, or had Notice of the Aﬀembly.” And it x 
+ 9 Ann. c. is unneceſſary to aver it; becauſe fince the Mandamus f AQ, to 
10. they may traverſe it, and before the Act they might have 
had an Action for a falſe Return. - 
O01 
To the 2d Objection- (of Want of Notice to Clegg Him- PE 
ſelf,) The Anſwer is, That his Appearance curED the Co 


Defect, if there was One. 2 Salk. 428. Rex v. Mayor and 
Bur geſſes of Milton, on a Mandamus to reſtore Elias Chalk F 
to the Place of Burgeſs, is in Point, That where the Per- Ca 
„ ſon amoved has been heard, the Want of Summons is #0 | 

«« ObjeQion,” So it is, in Convictions upon the Game p | 
Laws. And here, Mr. Clegg was heard, and admitted all TI 
the Facts: and defired no furtber Time. Pa 
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* As to the 3d Objection Here is a reaſonable Cauſe of * P. 730. 
Amotion. This is not an Amotion from his Fazepow of the 
Corporation; but only from being One of the Common 
Council : In which Character, he had the Management 
of very great Revenucs of the Corporation, w/z. 2000 /. per 
Annum. | 


In Rex v. Mayor of King's Lynn, M. 8 G. 2. Point 
about the Bankruptcy being a ſufficient Cauſe of yen, 
or not, was vor“ entered into It went off upon thc want * It was ob- 
of Stephen Allen's being ſummoned, or even of «77 EA je&ted to, by 
deayour to ſummon him. 2 


Dan oſel, hut 
. $5 . ; 1 . S 
It is objected, That the particular Ads of Bankruptcy Aicuſſed 
« 2re not ſtated.” The Court 
having put 


Anſwer—This Defe& alſo (if it be any) is cured by his it upon che 
Appearance and Confeſſion ©* That he was a Bankrupt, Counſel 


. . o nd WP 
and had not obtained his Certificate.“ me, 5 
- ſupport 
Mr. Winn, in Reply— che ene. 
tion ofAllen, 


1ſt, We are not obliged to take Iſſue upon the being to anſwer, 
<« duly aſſembled.” They ought to few their own Juriſ- e 5 
diction: And therefore as the Aſſembly does not appear to the Want of 
have been holden upon a Charter- Day, they ought to have Summons. 
ſhewn either a Special, or at leaſt a General Summons to the 


ſeveral conſtituent Members of it. 


2dly. Mr. Clegg could not be prepared to defend himſelf 
againſt this complicated Charge, without previous Notice; 
although he bappened to be caſually preſent, in the Diſ- 
charge of his General Duty to the Corporation. 


3dly. It does not appear that Mr. Clegg was not intitled 


to his Certificate, though he had not had Time to obtain it. 


And as to any perſonal Truſt or Power as to the Revenue 
of the Corporation—He was not, as Common Council Man, 
PERSONALLY to receive and diſburſe the Eſtate of the 
Corporation, or to finger any of their Caſh, 


The Commiſſion does not at all affect him in his Corporate 
Capacity. 


Lord MaxsriE Ep faid He had no Doubt at preſent : 
Though He would not preclude a further Argument, if the 
Parties ſhould not agree to his Reaſons. 


It 


| 
| 
l 


2 
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* P. 731. 


It is certainly true, He ſaid, that where an Amotion is 


retutned, the return muſt ſet out all the neceſſary Facts, pre- 
ciſely ; to ſhew that the Perſon is removed in a legal and 
proper Manner, and for a legal Cauſe: It is not ſufficient to 
{et out Concluſions only: They mult ſet the Fads themſelves 
out, preciſely ; that the Court may be able to judge of the 
Matter. And ſo it is alſo, as to the Cauſe of Amotion : 
This muſt be ſet out in the ſame Manner ; that the Court 


may judge of it. 


. V. Pot. 


Here, Three Objections have been made. 


iſt, That ſuppoſing this ſelect Body of the Corporation 
to have Authority to remove, (and to which no Exception 
is taken, ) and abſtractedly from the particular Cauſe of the 
preſent Amotion, yet it does not appear that the Conſtituent 
Members of the Body who made the Amotion were ſummoned 
at all, to this Meeting : Whereas it not appearing to be a 
Meeting directed by the Charter, there ought to have been 
a Special, or at leaſt a General NoTice given to each indi- 
vidual Member of it, That there was to be ſuch a Meet- 
16 ing.“ 


2dly. That it is alſo abſolutely neceſſary, that Mr. Clegg. 
the Perſon intended to be amoved, ſhould have had 


particular Summons, To anſwer to the particular Charge.“ 


To which it is anſwered, © That this is cured, by his 
% Appearance and“ Confeſſion and not defiring further 
„Time. I will ſay Nothing at all about this Matter; the 
iſt and 3d Objections being clear, full, and fatal, 


3dly. That the Cauſe of Amotion is inſufficient. 


Now as to the firſt. It is certain that no Summons of 
any of the Members is alledged in the Return : Whereas, if 
a ſelect Number of a Corporation have Power to remove, and 
do amove at a Meeting holden upon a Day not direfed by 
Charter Cc, ALL that are within Summons, muſt be ſun- 
moned. And ſo was Mr. Kynaſton's Caſe determined in Tr. 


8, 9 E. 2. in this Court. 


Ard it is not ſufficient to e « That they were duly, 
« orin due Manner, met and aſſembled ;” It ought to be 
expreſsly alledged, © that they were ALL ſummoned.” 


The Traverſe, therefore, which it is ſaid might have been 
hert taken, would not go to the Fad itſelſ, but only the 
legal Conſequence : And therefore they could not be obliged 
to traverſe, in the preſent Caſe. 


There- 
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2 Therefore this is a flat Objection. | Pp. 732. 
As to the 2d I will fay Nothing. 


But as tothe zd ObjeRion—Th3s Point has never yet been 
determined. 


The Caſe of King's Lynn turned upon the Want of Sum- 
mons, | 


No Cauſe is reaſonable, unleſs it be juſt and legal : A juft 
a legal;a ſufficient, a reaſonable Cauſe, All mean the ſame 
thing; The only Difference is in the different Epithets. 


The * 3 Cauſes of Amotion of a Corporator, are (iſt.) V. ante 
Offences againſt the Duty of his Office, as a Corporator; — 
(zdly.) Crimes in their own Nature heinous and atrocious, ,, large) 
and againſt the Offender's general Duty, as a ſubjed ; yet Rex v. Ri- 
not particularly relating to his Corporate Office or Duty; chardſen, F. 


and ( 3dly.) Such as are of a mix: Nature. 4.5 3 : G. 


Let Us therefore confider the preſent Cauſe alledged for 
the Amotion, in theſe three Views. 


1ſt. His mere being a Bankrupt is zo Objection to his con- 
tinuing a Corporator : It is no Offence againſt the Duty of 
his Office. He may become Bankrupt, without his aun 
Fault. And there is no Cenſus requiſite as a Qualification to 
be a Corporator, Indeed ſome one or more of the Conſe- 
quences of Bankruptcy may eventually become a Cauſe of 
Amotion: But the Bankruptcy itſelf is not ſo. A Man 
may be able to pay above 20 Shillings in the Pound, not- 
withſtanding his being in Strictneſs a Bankrupt: Or he may 
ia. obtain a Certificate, after the Commiſſion has 
iſſue 


2dly. It is 20 Offence againſt the Lau of the Land, Bank- 

rupts are not now conſidered as Criminals ; whatever the 

Old Acts may intimate of this kind. A man may cer- * F. ante, 
tainly be a Bankrupt, without being guilty of any Crime Pa. 717. 
whatſoever ; and may really be worth a large Surplus on a 
Balance: Sir Stephen Evans, and the Woodwards, and many 

Others have been Inſtances of this. 


And this Diſ-franchiſing for becoming Bankrupt might be 
made a very bad Uſe of, by Juntoes in Corporations, or 
under particular Circumſtances, and with particular Views. 
A Run upon a Man of great Fortune and Credit may be 
artfully managed, ſo as to reduce him to Bankruptcy. And 
there is no difference between a Common-Councit-Man's be- 
coming a Bankrupt, and an ordinary Freeman's becom- 


ing ſo. 
As 
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* As to the Truſt and Power over the Revenues of the 
Corporation 7s Man is only One Member of the Num- 
ber of One and Forty, who have among(t them, a Power of 
voting Corporate Acts: But he has nothing to do with the 
Receipt, or Truſt, or Management, or Fingering of the Mo- 
NEY ; nor can have any thing to do with it, unleſs the 
Reſt ſhould, by a Corporate Act of their own truft him 
with it. | 


Therefore the having become a Bankrupt, and not having 
obtained his Certificate under the Commiſſion awarded 
againſt him, is not, of itſelf, alone, ſufficient to diſqualify 
him from being a Member of the Common Council of this 
Town; whatever might have been the Caſe, if certain 
eventual Conſequences had happened to follow therefrom. 


Therefore the iſt and 3d Objections are fatal: Which 
renders it unneceſſary to enter at all into the Diſcuſſion of 
the 2d Objection, and of the Anſwer that has been given 


to it. 


Mr. Juſt. De x150N concurred with his Lordſhip in Opi- 


nion. 


This Return is by no Means a ſufficient Return. Bank- 
ruptcy alone is no ſufficient Cauſe of Removal. There muſt 
have been, in Fact, many Inſtances of ſuch Bankruptcies 

of Corporators. I ſuppoſe the Queſtion was never deter- 
*Inthe mined, becauſe the Fact of it was * never made a Queſtion. 
Caſe of | | 
Hing Lynn, In the Caſe of Lynn, they had never even endeavoured 
OO to ſummon. him: And not a Word was ſaid about the Bank- 
of Amoving Truptcy, by the Court, on determining the Caſe. 
Allen, be- 
ſides his be- As to the 1ſt Objection in the preſent Caſe—They ſhould 
ing a Bank- have ſhewn, in their Return, which were their general Days 
1 PRlon-Re. Of Meeting, fixed by the Charter. But here it is an Amo- 
gience Ab. tion by a Meeting of a ſeled Number; Who ought Every 
ſence, and one of them to have Notice, when they are to proceed on 
Neglect of particular Buſineſs : Whereas it is not here pretended, by 
Duty. any direct Allegation, that they had any Notice at all. It 
ig ſaid indeed, That they were in due Manner met and 
4 aſſembled.” But a. Return ought to be certain; and it 
ought as much to be ſo, fince the Act of Parliament, as 


before. 


They were not obliged to traverſe this Allegation of the 
Meeting being ** duly aſſembled :” And indeed it would 
have been a Traverſe of Conſequences, not of Facts. 


© All the Members of the ſelect Body ought to have had 
particular Notice. 


As 


51 


ad 


As 


a n 
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_ 


„As to the ad ObjectionI think the + Party bimſelf * P. 734. 
ought to have had previous Notice. But, however, there T V. galt. 
are many other Objections to the Return: And therefore 1 738. Rex v. 


| ; 1 
will not meddle with that. 7 - oa . 


3dly. The Cauſe of this Amotion is certainly inſufficient, 
For ſurely a Man may become a Bankrupt, without being guil- 
ty of any Offence at all, either againſt his private Office and 
ty of a Common Council-man, or againſt the Law of the 


5 Land. I have no Notion that being a Bankrupt will diſ- 


qualify a Man from being a Common Council-man or a Cor- 
porator. And the not obtaining his Certificate is an imma- 


terial Circumſtance: It was not in his Power; or he might 


not have had Time to do it. | 


And he had not the Management of the Revenues of the 
Corporation, ſo as to have any Concern in the collecting 
them. It does not appear that he had any thing to do 
with fingering the Caſb of the Corporation; or that their 


' pecuniary Intereſts could at all ſufer by his having become 


a Bankrupt. 


Upon the Whole therefore, it ſeems very clear that this 
is a bad Return, and ought to be quaſhed ; and that a Pe- 
remptory Mandamus ought to iſſue. 


Mr. Juſt. FosTe declared himſelf of the ſame Opinion. 
They ought, He ſaid, either to have ſet out an Aſſembly 
upon a Charter-Day, or a general Summons to the compo- 
nent Members of this ſelect Body who amoved. He added, 
—] cannot go ſo far as to ſay that a Special Summons was 
neceſſary, ſetting forth the particular Buſineſs upon which 
they were to treat ; But I think a General Summons, to 
every Member, was neceſſary. 


As to the ad Objetion—I ſhall not ſay much upon it. 
But a Man ought not to be diſpoſſeſſed of his Freehold, 
without having a proper Opportunity of making a Defence to 
the Charge upon which He is remoyed from it. He could 
not be prepared in the preſent Caſe, to defend himſelf againſt 
this particular Charge: He ought to have been appriſed what 
it was to be. There might be an Opportunity taken, when 


there was a thin Meeting, and when all his Friends were ab- 


ſent, who would perhaps have been preſent, if he had any 
Notice of this or even of any Charge againſt him. 


As to the zd Objection— The Cauſe of Amotion is not 
ſufficient. Bankruptcy alone is not ſo. And the not having 
obtained his Certificate is not at all material: He might not 
have had Time or Opportunity to obtain it; or it might 
have been oppoſed, on purpoſe. 


PaRT IV. Ver, II. 8 Bankruptcy 
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* Bankruptcy does not neceſſarily import Inſolventcy. But 


: Inſolvency itſelf is no Cauſe of Amotion, where the Corpo- 
_ rator is not intruſted with the Receipt of the Corporation's 


Money. And here he is not intruſted with a Penny of their 
Money : It is not alledged that he had any thing to do with 
their Caſb. 


Therefore, upon the whole, This Return is bad, and 
ought to be quaſhed; and a Peremptory Mandamus ought 
to go. | 5 


Mr. Juſt. Wit.MoT was of the ſame Opinion. 


He confined himſelf, (as Lord Mansfield had done,) to 
the firſt and third Objections, only. 


1ſt. If the Aſſembly is not holden upon a Charter- Day or 


a general Day of Meeting, there muſt be a previous Sum- 
mons to every Meinber; either General or Special: J rather 
think, it ought to be Special; that every Member may come 
prepared, and have an Opportunity to give his Reaſons to 
his Brethren; which may perhaps alter their Opinion. But 
clearly there ought to be @ previous Summons, either gene- 
ral, or ſpecial ; and this, to every individual Member. 


The Allegation of their being © pu met and aſſem- 
© Bled,” is a Complication of Fact and Law; and therefore 
not properly traverſable : The particular Fads ought to be 
alledged upon the Record. The Act of ꝙ Ann. c. 20. makes 
no Difference at all: It is juſt the ſame ſince, as it was be- 
fore this AQ, | 


As to the zd Objetion—Bankruptcy alone is no ſufficient 
Cauſe of Amotion. He had nothing to do with the Money 
of the Corporation. Indeed no Inſolvency at all appears: 
Nor, if it did, is it an Offence. Bankruptcy alone is no 
Offence either againſt the Duty of his Office as a Corpora- 
tor, nor any Offence or Crime rendering him infamous at 
Common Law, | 


Therefore this Return is inſufficient, and ought to be 
quaſhed ; And there ought to be a peremptory Mandamus, 


Per Cur. unanimouſly, 
Let there be a PEREMPTORY ManpDamys, 


RuLe to quaſh the Return; and that a 
14 Peremptory Mandamus do iſſue, 
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Hailey ver/. Dillon. 


not be diſcharged upon Common Bail, 
The Caſe was this—The Defendant, being indebted 10 


- the Plaintiff, became a Bankrupt. The Commiſſion iſſued 


on the 7th of May 1754. The Bankrupt obtained his Cer- 
tificate: Which was ſigned on the zoth of Auguſt 1754, 
and allowed in the September following. In September 
or November 1755, the now Plaintiff, who was One of 


this Bankrupt's Creditors as aforeſaid, and did not appear 


to have come in under the Commiſſion, produced to the 


E + Defendant an Account between them (prior to the Com- 


miſſion ;) upon which Account, there was a Balance due 


to the Plaintiff from the Defendant, of 74 J. and upwards, 
3 remaining due at the Tia of the Bankruptcy. The De- 


fendant defired Time to examine it: And then acknow- 
ledged that this Balance was due to the Plaintiff, and 
PROMISED *© 70 pay it to the Plaintiff, wuEN He ſhould 


e ABLE.” 


So that the GENERAL Queſtion ariſing upon this Caſe, 
will hereafter be Whether a Perſon indebted to Another, 


/ and afterwards becoming Bankrupt, and then being regu- 


* larly diſcharged, by having duly conformed himſelf to 
the Bankrupt-Acts, and having obtained his Certificate; 
«© but afterwards making a new Acknowledgment of the fame 
«« Debt being due, and alſo a new PROMISE fo pay it, ſhall 
<< or ſhall not be LIABLER to the Payment of it:“ But 


The particular Queſtion now before the Court was ſingly, 
„% Whether he ought to be diſcharged upon Common Bail, 
% or holden to SPECIAL Bail.“ hy this alone was the 
Motion which Mr. Norton had made, and againſt which 
Mr. Williams now ſhewed Cauſe, _ 


Mr. Williams argued, on Behalf of the Plaintiff, That 
this is a new Debt, founded upon a Promiſe made on a good 
and ſufficient Conſideration, vis. on a ConsclENT1lous 
Obligation, 


He compared it to Cafes of new Promiſes made after the 
Expiration of the Six Years ; which ſhall revive Debrs 
barred by the Statute of Limitations : As that of Dean v. 
Crane, in 6 Mod. 309; and Andrews v. Brown-et Ux,” in 
Precedents in Chancery 385. And ſo, the Bankrupt As muſt 
be taken favourably for Creditors, 


A much ſtronger Inſtance, is the Caſe of an Infant, who 
after full Age, ratifies a Contract for Goods, not being 
G 2 Neceſſaties, 


Thur, day 
d iſt February 
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Neceſſaries, by his Promiſe to pay for them. For which, 
he cited Southertox v. Whitlock, in 1 Strange 690: Where 
Ld, Raymond, at Guildhall, held ** that the Infant was bound, 
in ſuch aCaſe,” Yet the Infant was full as much diſcharg- 
ed of the ContraQ, in that Caſe, as this Bankrupt was, in 
the preſent Caſe. 


But“ this Act which gives the Diſcharge by Certificate, 
was wade for the — of the Bankrupt; and therefore 
he may wave this Benefit: Which here he has done. Con- 
fequently, it is not all within the Act of Parliament. 


As to the Caſe of Turner v. Schomberg, in 2 Strange 1233, 
there was no good Conſiderat ion to found the Promiſe. The 
Defendant had there given his Note for 36 J. and was after- 
wards diſcharged on the Inſolvent Debtors Act: Afterwards, 
he promiſed to pay the Debt, at 2 Guineas per Month ; 
Part whereof, he paid ; and was arreſted for the Remainder. 
There, he was diſcharged indeed on Common Bail : And 
it was holden to be no new Conſideration, but the o/d Debt. 
And fo it was. 


Mr. Norton was ſtopt by the Court, from proceeding to 
argue, on Behalf of the Defendant, in anſwer to what Mr, 
Williams had urged. For | | 


The Couxr held it quite unneceſſary to enter into 
the general and principal Queſtion, or to enter at all into 
the Merits of the Caſe, upon this preſent Motion : Since it 
would be very improper to determine ſuch a Point in this 
Method, upon a Queſtion about Special or Common Bail, 
Therefore they ſaid they would not meddle with the Merits, 
nor give any Opinion at all upon the general Queſtion, But 


As to the particular Queſtion, which was the Subject of 
the preſent Motion, they were unanimous that he ought 
to be diſcharged upon Common Bail,” For 


Lord Mansr1eLD obſerved, that the preſent Queſtion 
is no more than Whether this Promiſe made by the De- 
i fendant under the Circumſtances ſtated, and founded only 
«© upon a conſcientious Obligation, ſhall intitle the Plaintiff 
to keep him in Priſon.” This would be taking Advantage 
of his Conſcientiouſneſs, to uſe it againſt Conſcience. 


Mr. Juſt. Fos rER added, that the Caſe in 2 Strange 
1233, determines, direQly in Point, the Queſtion as to Bail. 
And : 


Mr. 
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„Mr. Juſt. Wiruor thought that Caſe to be even “ P. 538. 


ſtronger than this. 
Per Cur. unanimouſly, 8 
RuLe made abſolute, to diſcharge th 
Defendant upon common Bail, 


Rex verſ. Mayor, Aldermen and Burgeſſes of Sa 


Doncaſter. 


Mandamus to reſtore Theoſebius James Buckley IP ilsford 
A to the Office of One of the Capital Burgeſſes of the 


Corporation of Doncaſter. 


The Mayor Aldermen and Burgeſſes return, that they 
were a Burrough by Preſcription, and were incorporated by 
Charter on the 2d of May 16 C. 2. with Power to make 
By-Laws c, and to inforce them by Fines Ec > Which 
Charter fixed the Thurſday next after Bartholomew-Day, 
yearly, for the Mayor Aldermen and Capital Burgeſſes to 
meet together, for the Election of a Mayor; who ſhould 
take his Oath of Office on the Thurſday next before Michael- 
ma; and made Proviſion for a new Election, in Caſe of 
Death or Amotion, and alſo for filling up the vacant Places 
of deceaſed or amoved Aldermen and Bnrgeſſes. Then it 
alledges the Acceptance of theſe Letters Patent. Then it 
ſhews that the ſaid Theoſebius James Buckley Wilsford, on 
the 6th of September 1737, was elected choſen ſworn and 
admitted a Capital Burgeſs. Then it alledges, that after 
the making and Acceptance of the Letters Patent, and be- 
fore the iſſuing of this Writ of Mandamus, by Indenture 
made the 21ſt of Fuly 1745, between the Mayor, Alder- 
men and Burgeſſes of Doncaſter of the one Part, and One 
Thomas Smith of the other Part, for the Conſiderations 
therein mentioned, the ſaid Mayor Aldermen and Burgeſſes 
did pEMISE AND To FARM LET fo the ſaid Thomas 
SMITH divers Lands and Tenements of the ſaid Mayor Al- 
dermen and Burgeſſes, ſituate and being, or being mentioned 
to be ſituate and being, at Bally in the ſaid County of York ; 
To hold to the ſaid Thomas Smith his Executors Adminiſtra- 
tors and Aſſigns, from the _ Day of September then, laſt 
paſt before the Date thereof, for and during the full Term 
of ten Years from thenceforth next enſuing, at and under 
the Yearly Rent of 26 J. 105. payable half-yearly at Ludy- 
day and Michaelmas by even and equal Portions, 


Then they return, That the ſaid Mayor Aldermen and Bur- 
geſſes, for a great Numbers of Years laſt paſt, have had and kept, 
and now have and keep a Pus Ui c BO Ox or the Uſe of the ſaid 
Mayor Alder men and Burgeſſes, as a Corporation or Body Poli- 
tic: In which Book, the Orders and Reſolutions of the Mayor 

Aldermen 


3d February 
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| a Member of the Common Council of the faid — 


* Aldermen and Burgeſſes of the ſaid Burrough, for the 

Time being, as @ Body Politic, relating to the ſaid Burrough, 

and the Orders and Reſolutions of the Common Council of the 
ſaid Burrough for the Time being, and alſo the Accounts of 
the Eſtates of the ſaid Mayor Aldermen and Burgeſſes as a 
Body Politic, from Time to Time have been written and 
entered, for the Uſe of the ſuid Body Corporate; and to which 
public Book, Each Capital Burgeſs of the ſaid Burrough, as 
has, from Time to Time, at all reaſonable Times, had 
Acceſs. | 


They further certify and return, That after the Making 
and Acceptance of the ſaid Letters Patent, and before the 
Iſſuing of the Mandamus, to wit, on the 5th of March 
1747, at a Common Council of and for the ſaid Burrough duly 
aſſembled and held in the ſaid Burrough, it was Reſolved and 
Ordered by the ſaid Common Council then and there fo aſ- 
ſembled, among/t other Things, ** That at the Expiration 
«© of the then preſent Lock made by the faid Corporation 
* to the ſaid Thomas Smith, the Lands thereby demiſed 
* ſhould be let to ſome other Perſon :” And which Reſolu- 
tion and Order was afterwards, to wit, on the 6th Day of 
March in the faid Year 1747, duly written and entered in 
the ſaid public Book of the ſaid Mayor Aldermen and Bur- 
geſſes of the ſaid Burrough. 


And they further certify and return, That after the mak- 
ing and Acceptance of the faid Letters Patent, and before 
the iſſuing of the Writ, to wit, on the 10th Day of Febru- 
ary 1756, at the ſaid Burrough of Doncaſter, He the ſaid 


 Theoſebius James Buckley Wilsford, then and there being 


One of the Capital Burgeſſes of the ſaid Burrough, and 
alſo a Member of the Common Council of the ſame Bur- 
rough, and then and there well knowing that the laſt men- 
tioned Reſolution and Order was then written and entered 
in the faid Public Book; He the ſaid Theoſebius James Buch- 
ley Wilsford did unlawfully knowingly ard wilfully, and 
CONTRARY to the Duty of his ſaid Office of one of the 
Capital Burgeſſes of the ſaid Burrough, and withour the 
Coxse nx of the then Mayor Aldermen and Burgeſſes of 
the ſaid Burrough, and allo qwithour the Consent of 
the then Common Council of the ſaid Burrough, peace 
AND OBLITERATE the ENTRY of the laſt mentioned 
Reſolution and Order ſo written made and entered in the 
ſaid Public Book as aforeſaid ; To the Gr Damage of 
the Mayor Aldermen and Burgeſſes of the ſaid Burrough. 


They further return, that afterwards, at an Aſſembly of 
the Mayor Aldermen and Burgeſſes of the ſaid Burrough, 
held in and for the ſaid Burrough of Doncaſter in the Guildhal! 
of the ſame Burrough, on the 7 Day of March in the "wy | 
© 
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taken the Caſe of the faid T. J. B. V. into Con 
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* of our Lord 1775, they being ſo “ px aſſembled for“ P. 740. 
the good Rule and Government of the ſaid Burrough ; and * Lide ante 
George Waterer, Eſq; the then Mayor of the ſame Burrough, 4. 2 e's 
and alſo the ſaid Theoſebins James Buckley Wilsfard, then 3 May- 
One of the Capital Burgeſſes of the ſaid Burrough, being er &c. of 
then and there preſent ; He the ſaid Theoſebius James Buckley Liverpool 


Wilsford was then and there, at and in the same Aſſembly, _ 


charged and accuſed ** That He had defaced and obliterated 
« the ſaid Entry of the laſt mentioned Reſolution and Order 
« ſo written made and entered in the ſaid Public Book as 
« aforeſaid :” and the faid Charge and Accuſation was there- 
upon read to the ſaid T. J. B. W. then and chere, at and in the 
ſame Aſſembly ; And he was aſked, by Richard Sheppard, Gent. 
then the Common Clerk of the Mayor Aldermen and Bur- 

eſſes of the ſaid Burrough of Doncaſter then and there pre- 
— and then and there the proper Officer on that Behalf, and 
by the Command of the ſaid George Waterer then the Mayor 
of the ſame Burrough, © If he had or knew any thing to 
ſay for himſelf, in his Defence againſt the Charge atore- 
* ſaid.” And the faid T. J. B. M. thereupon, at and in the 
fame Aſſembly then and there pip conyress anD ac- 


"KNOWLEDGE © That he did deface and obliterate the 


« ſaid Entry of the ſaid Reſolution and Order ſo written 
« made and entered in the ſaid Public Book as aforeſaid, 
and with which he was then and there charged as aforeſaid.” 
And he did not then or there ſhew any ſufficient Cauſe why 
he ſhould not therefore be removed and diſplaced from his 
faid Office of One of the Capital Burgeſſes of the ſaid Bur- 
rough of Doncaſter ; Nor did then or there require or deſire 
to have any further Day or Time to be allowed him to make 
a Defence to the ſaid Charge, or to ſhew Cauſe why he 
ſhould not be removed and diſplaced from his Place and 
Office of One of the Capital Burgeſſes of the ſaid Burrough, 
for the ſaid Offence. Whereupon the sa1D aſſembly of the 
Mayor Aldermen and Burgeſſes of the ſaid — having 

ideration, 
and having fully and deliberately weighed the fame, did 
then and there Order that the ſaid T. J. B. V. ror his sa1D 
Offence ſhould be xeEMoveD AND DISCHARGED from 
his ſaid Place and Office of one of the Capital Burgeſſes of 
the ſaid Burrough: And the ſaid 7. F. B. V. was then 
and there accordingly, by the ſaid Mayor Aldermen and 
Burgeſſes of the ſame Butrough so aſſembled as aforeſaid, 
then and there removed and diſcharged from his ſaid Place 
and Office of One of the Capital Burgeſſes of the ſaid Bur- 
rough of Doncaſter, 


They alſo further return, that the ſaid 7. J. B. I. at 
any Time ſince his being fo removed as aforeſaid, hath not 
been nominated elected ſworn admitted or reſtored to or into 
the Place and Office of One of the Capital Burgeſſes of the 
ſaid Burrough of Doncaſter, 

And 
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rn 


to be reſtored the ſaid 7. FJ. B. V. into the aforeſaid 
Place and Office of One of the Capital Burgeſſes of the 
Burrough aforeſaid, with all the Liberties and Franchiſes to 


the ſaid Place and Office belonging and appertaining, as by 
the ſaid Writ they are — to do. 10 


N. B. Mr. Wilsford had at firſt traverſed the ſeveral Facts 
alledged in the Return; and Seven Iſſues were joined 
thereupon : But he afterwards deſerted his Traverſes, 
and ſet the Return down in the Paper, to be argued 
upon its Validity in Law. | | 


Qu. concerning the Regularity of this, if it had been 
objected to, | | 


Mr. Gould, on Behalf of the Proſecutor, objected to this 


Return— 


iſt, That the Ass8®MBLY which made this Amotion 
does not appear to have been legally bolden ; for want of its 
being ſtated that particular Notice was given previouſly, to 
the Members of the Corporation, * That this particular 
* Buſineſs, of the Amotion of this Capital Burgeſs, was 
„ intended to be thereat proceeded upon.” 


A2dly. That no ſufficient Cauſe of Amotion is properly ſet 
out: For the Sole Foundation of the Amotion is reſted upon 
his Confeſton of a Charge which is it/elf defedive : As the 
Charge itſelf, after giving a Narrative of the Fact, only in gene- 
ral alledges it to have been done to the great Damage of 
«© the Corporation,” but does noT Ss ECIFY any PARTI- 


CULax Damage that they ſuffered in Conſequence of it. 


3dly. That the Corporation had no Power to amove him 


for an Offence ſuch as THIS is, wir Hour @ previous Con- 


vickion, at Common Law. 


But before he entered particularly into theſe Objections, 
He firſt premiſed in general, That Returns to Mandamuſes 
ought to be certain; And that every Thing ought to be in- 
tended againſt ſuch Return, To prove which He cited 6 


Med. 309, Queen v. Mayor of Hereford, 2 Salk. 432. Rex 


v. Mayor of Abingdon, (the 2d Point of it.) 1 Shoqwer 364, 
Glyde's Caſe ; Rex v. Mayor and Aldermen of Exeter. And 


. ante. pa, this Precifion is equally neceſſary * ſince the 9 Ann. c. 20. 4. 
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before that Act. 
He then enlarged upon his 3 Objections. 
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litic, nor by a ſelect Part of it; on a ® By-Day, net upon the «x ante, pa. 
Charter-Day; and upon a GENERAL Summons to meet to 331 to 736. 


tranſact the Buſineſs of the Corporation. not upon a particular 
Notice to meet upon this particular AM Fair. | 


Every Corporation has an Intereſt in each of its Mem- 
bers: Which is proved by the Caſe of the Burrough of 
Wigan, Tr. 27 G. 2. B. R. 


And a Reſignation of a Corporate Intereſt cannot be made 
to a ſelect Body. Rex v. Powel B. R. 5 or 6 Terms ago. 


In the Caſe of Kynaſton v. Mayor and Aldermen of Shrewſ- 
Bury, It was ſettled, ** that upon an Amotion on a Day 
* which is nat the General Charter-Day, Every Member 
% muſt be ſummoned.” | | 


Second Objection— The Leaſe mentioned in the Return 
was made by the whole Corporation. He obſerved alſo 
that the Expreſſion was © amongſt other Things :” And 
cited 2 Salt. 417. Rex v. Bear. This is not an Offence ſuffi- 
cient to ground an Amotion from his Freehold upon ; there 
being no particular Damage to the Corporation ſpecified or 
even alledged. 11 Co. 99. James Bagg's Cale. Carthew 
176. Sir Thomas Earle's Cale. 


Third Obje&tion—Admitting (for Argument's Sake) the 
Cauſe of Amotion to be in its own Nature ſufficient, Yet, 
nevertheleſs there ought to have been a yxEvIous Con- 
vickion at Common Law; As this Offence is both an Offence 
againſt the Duty of his- Office as a Corporator, and alſo 
indictable at Common Law. 


He cited Rex v. Mayor of Derby, Tr. 8, 9 G. 2. B. R. 
Where Ld. Hardwicke fully explained this Subject, and 
cited the Caſe of Rex v. Mayor of Wilton, (which Caſe is 
imperfectly reported in Comberb. 396. by the Name of Rex 
v. Chalk ; and is the ſame Caſe with Rex v. Mayor and Bur- 
geſſes of Wilton in 5 Mod. 257, and in 2 Salk. 428. Pl. 2.) 
where the Offence was ſtriking out One Name and putting 
in another; And his Lordſhip alſo cited Parrot's Caſe, 
Queen v. Mayor of Newcaſtle, M. 8 Ann. B. R. and M. 8G, 1. 
B. R. the Caſe of Carliſſe, for corrupting a Member of 
the Corporation to give a Vote ;” where the Court were 
equally divided: Which Caſes, Mr. Gould ſaid, were cited 
by Ld. Hardwicke, to ſhew the uncertain State wherein 
this Matter then flood ; and which His Lordſhip and the 
Court left to be determined and ſettled, when a proper Caſe 
thould come directly in Judgment to require it. 1 
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P. 743. Mr. Gould therefore urged that if the preſent Offence 
be of ſuch a Magnitude as to amount to a ſufficient Cauſe of 
Amotion, there ought to have been a previous Convidion at 
Common Law : becauſe it might otherwiſe happen, that 
he might afterwards (ſubſequently: to his Amotion) be in- 
dicted and acqQuiTTED, in which Caſe there would be con- 
trary Judgments upon the ſame Fact. 


And this Objection is not anſwered by comparing ſuch 
contrary Judgments to Caſes where the Temporal and Spiri- 
tual Courts are Both permitted to proceed upon the ſame Fact; 
becauſe they proceed diver/o intuitu. For in this Caſe, the 
Corporation would be obliged to look upon the Temporal Ver- 
dict as Evidence Whereas the Spiritual Court do not re- 
ceive a Verdict as Evidence, at leaft not as concluſive, 


Mr. Luke Robinſon contra, for the Return. 


As to what Mr. Gould had in general premiſed, He ob- 

ſerved that the Reaſon of requiring ſuch preciſe Certainty in 

* Sed ante a Return to a Mandamus is at an End, & ſince the Statute of 
233» 734 9 Ann. c. 20: Since which AQ, the Law may be aſcertained 
by a Demurrer ; or the Fact tried by Traverſes. * 


The Reaſon given by the Ch. J. in 2 Salk. 432. is now a 
Reaſon againſt requiring ſuch Preciſion: And Mr. Juſt. 
Eyres goes too far in Glyde's Caſe, in ſaying © That every 

„Thing ſhall be intended againſt a Return.” | 


The three Objections are (iſt.) To the Want of previous 

Notice of the particular Buſineſs to be tranſacted at the 
Corporate Aſſembly; (adly.) To the Cauſe of Amotion ; 
Which is urged to be inſuthcient ; (3zdly.) To the Want of 
a previous Conwidtion, 


Firſt -N ſuch Special Notice is at all neceſſary : And 

1 V. ante beſides, this Mr. Wilsford was f preſent, and confeſſed the 

731, 734 Charge. And neither the Caſe: of Wigan, nor that of 
Shrewſbury, are applicable to the preſent Caſe. 


Secondly— The Offence charged is a ſufficient Cauſe of 
Amotion : And it is not neceſſary to ſpecity now, in parti- 
cular, the Corporation has been damnified by it; it being 
alledged to be“ to the Damage of the Corporation,” 
which is enough, And neither Bagg's Cafe, nor Caribeae 
176. will ſupport Mr. Gou/d's Objection. 


Thirdly—It would not have been eaiy to deſcribe this 
Offence ſo as to get the Party convicted of it at Common 
Law. However, a previous Conviction is not neceſſary in this 

5 Caſe; 
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* Caſe ; which is that of a Miſdemeanour contrary to his * P. 744. 
Oath and to the Duty of his Office, but is not an infamous 
Offence. |: 


As to the Caſes of Derby, of Wilton, and of Newcef'le, 
they are no Authorities : For Mr. Gould admits the Point 
to have been uncertain, and to have been left ſo by Ld. 
Hardwicke. But | 


In 1 Keb. 597. The Town of Wigan v. Pilkington, an Al- 
derman of that Burrough, The Amotion was holden good, 
on a Mandamus, without any previous Conviction; “ for 
that, contrary to his Oath, he ſpoliavit et dilaceravit quæ- 
* dam Recorda of ſuch a Court.” 


Mr. Gould in Reply—As to the general Poſitions premiſed 
by Him— 


Mr. Robinſon allows that Precifion was neceſſary in a Re- 
turn to a Mandamus, before the ꝙ Ann. c. 20. But that Act 
does not excuſe the Neceſſity of fach Preciſion in the Return; 
though it gives a Traverſe to the material Facts alledged in it. 


iſt Objection. If Notice had been given of this intended 
Amotion, ſome Member or other who had thereupon at- 
tended, might perhaps have given ſuch Reaſons to the Aſſem- 
bly, as might have altered their Opinions. And this Argu- 
ment holds __ ſtrong, in the Caſe of a Corporate Aﬀem- 
bly of the awho/e Body, upon a Day which is not a Charter 
or Preſcription Day, as it does in the Caſe of a“ Select Body, VVide ante 

| : 731, 733» 

2d Objection. It ought to be ſuch an Offence as tends to 734 735: 
the Deſtruction, or Injury at leaſt, of the Corporation. And — 5 
Bagg's Caſe, and Cartbew 176. prove this. Liverpo!, 


3dly. Ld. Hardwicke conſidered this Point of a previous 
Conviction as unſettled, in Tr. 8, 9G. 2. 


Lord Mansx1e1.D obſerved, that Corporation-Law ought 
to be well ſettled: And therefore He was willing to 
hear it argued again. ULTERIus Concilium, 


This former Argument, jnſt now recited, was on Saturday 
the 25th of Nowember laſt ; And it now ſtood in the 
Paper for further Argument. But 


Mr. Yates, who was to have argued for the Corpora- 
tion, gave up the Return; The firſt Objection taken to 
it, being the ſame Point as was determined on Wedneſday 
laſt, in the Caſe of f Rex v. Mayor Bailiffs and Common See the iſt 


Point of that 
Council Caſe. 
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P. 745. Council of Liverpool (Clegg's Caſe) ante pa. 723 to 736. 


Whereupon, the like Rule was taken, as was made in 
that Caſe ; vis. That the ReTurxn be quaſhed, 
And that a Peremptory Mendamus do iſſue. 


Rex verſ. Hartſhorn et al. 


R. Caldecot moved, in Trinity Term laſt, (Wedneſday 

3ift of May 1758,) to quath an Order made (oripi- 

nally) at the General Quarter Seſſions, upon the Surveyors 

of the Highways of Roy/ton for the Years 175m, 2, 3, 4, 5» 

and 6, to paſs their Accounts reſpectively, and pay over 

« the Money aſſeſſed and collected Tc, to the preſent Over- 
„ ſeer c. | | 


He took 2 Exceptions : vis. 


1ſt. The original Application ought to have been to 4 


Sperial Seſſions : for the General Quarter Seſſions have no 
Authority originally, but oy upon Appeal. To prove 
which, he alledged 3, 4 V. H M. c. 14. $.9. 1 Hawk. 
P. C. 218. F. 80. | | 


24d Exception—This Order © for Overſeers /o long out of 
«© Office, as 1751, 2, 3, Ce, to pay over to the preſent 
«© Overſeers,” is not right: For, Each ought to pay over 
to his immediate Succeſſor. 


A Rule having been afterwards obtained by the other Side, 
to ſhew Cauſe © Why the Certiorari ſhould not be quaſhed ;” 


Mir. Caldecott, on Monday 29th of November laſt, ſhewed 
eu. C. 23. Cauſe againſt the“ Certiorari being quaſhed : Which Cauſe 
of 3, 4 V. was That the Proſecutors had enlarged the Rule for ſhew- 


S. c. 12. 4 ing Cauſe why the Order ſhould not be quaſhed.“ Which 
that Ne | 
Order made | 


Virtue of The Cour held to be a ſufficient Cauſe; And 


that Act F 3 
ſhall be re- that it was 00 late, after having themſelves enlarged tba Rule, 


moved by to object to the iſſuing of the Certiorari. 


Certiorari,” © 


Yet if the f 
— wo — Which being determined againſt the Proſecutors. The 
an erigine] former Rule (to ſhew Cauſe why the Order ſhould not be 


Order, a Qquaſhed,) was enlarged to the preſent Term. 

Certierari 5 

| will lie ; * | 

N Now, Mr. Lee, who ſhewed Cauſe againſt quaſhing the 

£1 76. Order, firſt cited f Rex v. Wakefield et at, M. 1758. 31G. 
2 B. 


. 80. 
V. ante 3488. 


B. K. 


XR . 1 


«a ai PE" LS av —_— 1 W 


F 


Hilary Term 32 Geo. 2. 


* 2 B. R. to ſhew that the Certiorari and Return would not * P. 746. 


ſtand in his Way: And then proceeded to anſwer the Ob- 
jections that had been made to the Order. 


He began with the firſt ; namely, to the Juriſdiction of 
the General Quarter Seſſions, as there had been no previous 
Application to a Special Seſſions. His Anſwer to this Ob- 
jection was, that this was by Conſent. 


Mr. Juſt, FosTEk obſerved, that Conſent cannot crve 
Juriſdiction to a Court that has none: And here the Objec- 
tion is, that this Court of General Quarter Seſſions had 
« xo Original Juriſdiction.“ 


Per. Cur. | 
np of the Quarter Seſſions QuasneD, 


Chauvet and Another verſ. Alfray. 


\ AR. Baynham, on Behalf of the Defendant in Error, 
ſhewed Cauſe, why the Fieri facias ſhould not be 
ſet aſide, and the Goods levied be reſtored. 


This was an Action of Debt upon a Bond, given to the 
Plaintiff and Another, being Creditors of One Sutton, by a 
third Perſon, as Security for a partial Payment of the Debt 
of the ſaid Sutton, (which was thereby liquidated and aſcer- 
tained,) to his ſeveral Creditors ; vig. 155. in the Pound by 
Inſtalments: Which Bond was to be forfeited, if Sutton ſhauld 
make Default in the faid Payment. The Plaintiffs having 
obtained Judgment againſt the Defendant, He brought a 
Writ of Error, but gave no Bail upon it, Whereupon, the 
Plaintiffs took out Execution : Which the Plaintiff in Ercor 
complained of, as being irregular. So that the Queſtion was, 
Whether this Bond, given by a third Perſon, and made to 
third Perſons for Payment of a Sum certain, by Inſtalments, 
(the laſt whereof was ſtill future, be an Obligation condi- 
tioned for the Payment of Money only, within 3 F. 1. c. 8. 
(made to avoid unneceſſary Delays of Executions. ) 


Mr. Norton and Mr. Field, for the Plaintiff in Error, urged 
that a Counter-Bond, or a Collateral Security for the Debt 
of another Perſon, is not a Bond for Payment of Money only ; 
not within the Meaning of the Act of 3 J. 1. c. 8. And 
they cited Telv. 227. Gilling v. Baker. 2 Bulſtr. 53. S. C. 
Carthew 28. Gerrard v. Danby, 1 Shower 14 S. C. Com- 
berb, 105 S. C. 2 Strange 1190. Thrale v. Vaughan. Lu- 
cas 281. Hammond, v. Webb. | | 


Lord 


. 
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P. 747. 


Monda 
t th Februa- 


ry 1759. 


* Lord MANSTIELID— The Court will not contract the 
Conſtruction of that beneficial Ad, beyond any Precedent. 
And this Bond is clearly for the Payment of Money onLy ; 
and liquidated as to the Sum too : All the Debts are liqui- 
dated. 'The Money is only to be paid by another Perſon. 


Mr. Juſt. Dex1son concurred—=And the being payable 
by Inflalments makes no Difference. | 


Mr. Juſt. Fostzr and Mr. Juſt. WIL MO r declared 
their Concurrence in this Opinion. 


Per Cu: The Rule upon the Plaintiffs to ſhew Cauſe 
« Why the Writ of Scire facias ſhould not be ſet aſide 


for Irregularity, and the Goods levied be reſtored,” 
(which Rule had been obtained upon Mr. Field's Mo- 
tion,) was now DISCHARGED. | 


Williams wer/. Rougheedge, (A Priſoner in 


Execution.) 


TS Queſtion was Whether the Priſoner, in Rr 


tion under Proceſs out of this Court, was within 
„ Time to lodge a Petition for his being brought up to the 
« Aflizes for the County Palatine of Lancaſter. 


The Caſe was this—A Priſoner in Execution under Pro- 
ceſs iſſuing out of this Court had (for want of rightly under- 
ſtanding the proper juriſdiction to which he ought to have 
2 totally omitted to petition this Court within due 

ime, that He might be brought up to the Aſſizes c, in 


« order to his being diſcharged upon the Inſolvent Debtors 


« AQs:” Although he had preſented a Petition to another 


(improper ) Juriſdiction, within Time; vis, to the Judges of 


Aſſize for the County Palatine. 


The Doubt was Whether he was now precluded from 
« making his Application to this Court; And Whether the 
„ explanatory Acts of 3 G. 2. c. 27. and 8 G. 2. c. 24. and 
* 14 C. 2. c. 34. and 21 G. 2. c. 33. are revived by 29 C. 
« 2. c. 28: Or“ Whether the Act of 2 G. 2. c. 22. be 
*« ALONE revived; and the explanalory Ones, of that very 
« AQ, remain expired.” 


The Covxr (having looked into All theſe ſeveral AQs 
of Parliament,) Declared that A 7heſe Acts explaining and 
amending that of 2 C. . are revived by 29 C. 2. as well as the 

AQ 
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Act of 2 G. 2. itſelf ; And particularly, that that of 8 G. 2. * P. 748. 
C. 24. (upon which the preſent Queſtion depends,) is now 


in Force : Conſequently, that in order. to give this Court 
Juriſdiction, the Priſoner muſt come and apply to this 
Court by Petition, Ero the End of the next Term 
after his being charged in Execution ; Otherwiſe, this 
Court has no Juriſdiction veſted or attached in it; As was 
determined in a Caſe (remembered by Mr. Juſt, Deniſon) of 


* Smallwood v. Grant, H. 21 G. 2. B. R. which Caſe was *I believe 
the proper 
Name of it, 
was Good v. 
Clar te. 


diſtinguiſhable from that of Sir William Pool v. Lane, in 
Tr. 16. G. 2. B. R; Where the Petition was /odged in due 
Time, and all was regular, except that 28 Days Notice only 
had been given inſtead of 30 Days. There indeed the De- 
fendant was ſuffered to give a new Notice: But the Reaſon 
was, becauſe the Juriſdiction was in zhat Caſe attached, by 
the Original Petitions having been lodged 2vithin due Time; 
Whereas, in the pre/ent Caſe the Court have no Juriſdiction 


at all. 


As to the Revival of the explanatory Acts, as well as the 


Principal One, which had been at different times explained 


and amended by theſe ſeveral temporary Acts The Couxr 
held that theſe, being all attendant upon it, were in Effect 
revived along with it: For that it would be abſurd (as Mr. 
Juſt. Fofter obſerved) to revive, unamended, an Act which 
wanted ſo many Amendments as this Act had received. 


Mr. Juſt. Fos r xx obſerved alſo the particular Courſe of 
theſe Explanations and Amendments ; vis. that the Acts 
of 2 U 3 C. 2. are continued by 8 G. 2. Then the 14th 
continues the 8th with the Amendments. Then the 21ſt 
continues 2 G. 2. only, without expreſsly naming the ex- 
planatory Ones, And the 29th implicitly follows the Pre- 
cedent of the 21ſt. Which Act of 29th will itſelf expire 
the next Seſſions: When, He hoped, he ſaid, that more + 
Accuracy would be obſerved. | 


Mr. juſt. DE vis ox faid that notwithſtanding the Inac- 
by the 29 C. 2. 


And this Matter was taken equitably, in Petitions offered 


to the Court after the Expiration of theſe Acts: For upon 
the Revival of them, the Court equitably held, That the 
„ Priſoners ſhould have another Term after the then firſt 
Term, allowed them to lodge their Petitions,” 


Rex 


T V. pal, 
62. 799. 
Tr. 1759. 
32z 33 G. 2, 
g ; B. R. The 
curacy of the Penning, ALL the former Acts were revived Priſoner's 


Caſe, 
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P. 749. | | 
Thurſday Rex ver/. Gwynne et al'. 
SthFebruary | | 
1759- ” ORD Mansfield being abſent in the Dutchy-Court, 


The Three Other Judges (on a defended Motion) granted 

BY. Rex v. a * Procedendo, at the Inſtance of the Defendant, to the 
Inhabitants Quarter Seſſions of * Brecon, upon an IndiQment for an 
22 Ae removed up hither ; Becauſe the Certiorari had not 
— — 1 iſſued till ATEN the Defendants had confeſſed the Aſſault 
2969. B. R. below: Though the Conviction was not after a Trial, and 
though ſeveral of the Juſtices were ſworn to be near Rela- 

tions of Mr. Gwynne, one of the Defendants ; namely, his 


Father, two Brothers, and an Uncle. 


12 


Friday 9th Rex ver/. Inhabitants of Weſtbury. 


February | 
1759. See the Abridgment of this Cas, in the TanvLz : And 


it may be ſeen at large, in my Quarto Edition of 
SETTLEMENT-Caſes, Page 470. No. 150. 


P. 753. Cooke ver/. Peter Sayer, 
N the Maſter's Report (made two Days ago)—The ” 
Queſtion, ** What Costs ſhould be allowed; and 
% to whom ;” upon the following Facts ſtated ; (in Conſe- fo 
quence of a Motion for a Direction to the Maſter ; how to th 
tax them.) up 
In an Action upon the Caſe for a Criminal Converſation 
with the Plaintiff's Wife, The Defendant, by Leave (pur- os 
ſuant to the Statute for the Amendment of the Law, 4, 5 4 
Ann. c. 16.) pleaded two Pleas; (iſt.) Not guilty ; (2dly.) Fe 
Not guilty within 6 Years. On the former Plea of Net ” 
«© guilty,” ue was joined; To the latter Plea there was a 10 
De murrer put in by the Plaintiff, It ſo happened, that the Qi 
ue on the Plea of © Not guilty” was tried fir/t, and ſid 
found for the Plaintiff, with 50 JI. Damages; Then the 
Demurrer was afterwards argued, and over- ruled, and 
determined for the Defendant And Each Party had Judg- of 
ment; vis. the Plaintiff, on his Verdict; and the Defend- « 
ant, on the Demurrer. The Plaintiff taxed his Coſts upon 40 
the Poftea: Then the Defendant came to tax his Ceſts on 6 
bis Judgment upon the Demurrer. | 
N. 3. the 
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* 


NM. J. By 8, 9 V. 3. c. 11. (for the better — 
frivolous and vexatious Suits.) F. 2. Defendants ſhal 
have Coſts againſt Plaintiffs, on Judgments given for 
them, upon any Demurrer put in by either Side. And 


By 4, 5 Ann. c. 16. (for the Amendment of the Law,) 
which * enables Defendants to plead ſeveral Matters, * V. 4. 
It is provided, (F. 5.) That if any ſuch Matter 
* (pleaded by a Defendant,) ſhall upon a Demurrer 
joined, be judged inſufficient, Colts ſhall be given 
„ at the Diſtretion of the Court.“ But there is no 
particular Direction in this Act, in Caſe of its being 
* judged ſufficient ; (Which was the preſent Caſe :) *P. 754. 
So that his ſtands, I ſuppoſe, upon the former Act of 
8, 9 . 3. c. 11. 


Maſter Clarke ſaid He never had known an Inſtance of 
this kind. 


Lord MaxSsTIEID - Perhaps the particular Circumſtances 
of this Caſe may be conſidered, ſo as to determine it 
upon them, without entering into the General Queſtion. 
But, however, leſt the General Queſtion ſhould be in- 
volved, more or leſs, in this particular One, I would 
take a little Time to conſider of it. 

Cur” apvis. 


Lord Maxs FIELD now delivered the Reſolution of the 
Court. 


The two Pleas pleaded by the Defendant have received dit- 
ferent Determinations : One,is founded againſt theDefendant ; 
the Other has been adjudged for him. 8, that the Plaintiff, 
upon the whole, has no Cauſe of Action. 


I aid, at the Time when this Matter was before Us, 
That the particular Circumſtances of hi, Caſe, might 
appear to be ſuch, when conſidered, as might be a ſuffi- 
« cient Foundation for our determining the Matter now in 
«* Diſpute, upon thoſe particular Circumſtances, without 
« entering into the General Queſtion.” But the General 
Queſtion is a Point that might require a good deal of Cons 
ſideration. 


Upon looking into the Circumſtances here, We are All 
of Opinion, That, the particular Circumſtances of this 
« preſent Caſe are ſuch as may very well ſuffice for our deter- 
mining it apon theſe Circumſtances alone, 4withour going 


into the General Queſtion.” 


Now, upon the preſent Circumſtances, it is clear, That 
the Defendant muſt certainly have the Coſts of the Dem vukr- 
RER, which has been adjudged for him. 

PART IV. Vo. II. H | But 
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Thurſday Rex verſ. Gwynne et al'. | 
SthFebruary | 
1759- ORD Mansfield being abſent in the Dutchy-Court, 


The Three Other Judges (on a defended Motion) granted 

BY. Rex v. a * Procedendo, at the Inſtance of the Defendant, to the 
Inhabitants — Seſſions of Brecon, upon an Indiment for an 
ef Claſe in Af;ult removed up hither ; Becauſe the Certiorari had not 
— wee iflued till AT ER the Defendants had confeſſed the Aſſault 
1743. B. R. below: Though the Conviction was not after a Trial, and 
though ſeveral of the Juſtices were ſworn to be near Rela- 

tions of Mr. Gwwynne, one of the Defendants ; namely, his 


Father, two Brothers, and an Uncle. 


» 


Friday gth Rex ver/. Inhabitants of Weſtbury. 


February 

2 See the Abridgment of this Casz, in the TanvLz : And 
it may be ſeen at /arge, in my Quarto Edition of 
SETTLEMENT-=Caſes, Page 470. Ne. 150, 

*P. 753. Cooke ver/. Peter Sayer, 


N the Maſter's Report (made two Days ago)—The 

Queſtion, ** What Cos rs ſhould be allowed; and 

« to whom ;” upon the following Facts ſtated ; (in Conſe- 

quence of a Motion for a Direction to the Maſter ; how to 
tax them.) 


In an Action upon the Cafe for a Criminal Converſation 
with the Plaintiff's Wife, The Defendant, by Leave (pur- 
ſuant to the Statute for the Amendment of the Law, 4, 5 
Ann. c. 16.) pleaded two Pleas; (ift.) Not guilty ; (2dly.) 
Not guilty within 6 Years. On the former Plea of Not 
“ guilty,” I ue was joined ; To the latter Plea there was a 
Demurrer put in by the Plaintiff, It ſo happened, that the 
Jue on the Plea of © Not guilty” was tried fir/t, and 
found for the Plaintiff, with 507, Damages; Then the 
Demurrer was afterwards argued, and over-ruled, and 
determined for the Defendant : And Each Party had Judg- 
ment; vis. the Plaintiff, on his Verdict; and the Defend- 
ant, on the Demurrer. The Plaintiff taxed his Coſts upon 
the Poſtea: Then the Defendant came to tax his Ceſts on 
bis Judgment upon the Demurrer. 


N. B. 


R 


th 
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N. J. By 8, 9 V. 3. c. 11. (for the better preventin 
frivolous and vexatious Suits.) F. 2. Defendants ſhal 
have Coſts againſt Plaintiffs, on Judgments given for 
them, upon any Demurrer put in by either Side. And 


By 4, 5 Ann. c. 16. (for the Amendment of the Law,) 
which * enables Defendants to plead ſeveral Matters, * V. $ 4. 
It is provided, (F. 5.) That if any ſuch Matter 
* (pleaded by a Defendant,) ſhall upon a Demurrer 
joined, be judged inſufficient, Cots ſhall be given 
« at the Diſtretion of the Court.“ But there is no 
particular Direction in this Act, in Caſe of its being 
* judged ſufficient ; (Which was the preſent Caſe :) P. 754. 
So that this ftands, I ſuppoſe, upon the former Act of 
8, 9 W. z. c. 11. 


Maſter Clarke faid He never had known an Inſtance of 
this kind. 


Lord MaNSFIEID— Perhaps the particular Circumſtances 
of this Caſe may be conſidered, ſo as to determine it 
upon them, without entering into the General Queſtion. 
But, however, left the General Queſtion ſhould be in- 
volved, more or leſs, in this particular One, I would 
take a little Time to conſider of it. 

Cux' apvis. 


Lord MaNSFIELD now delivered the Reſolution of the 
Court. 


The two Pleas pleaded by the Defendant have received dit- 
ferent Determinations : One, is founded againſt theDefendant ; 
the Other has been adjudged for him. 55 that the Plaintiff, 
upon the whole, has no Cauſe of Action. 


I faid, at the Time when this Matter was before Us, 
That the particular Circumſtances of this Caſe, might 
appear to be ſuch, when conſidered, as might be a ſuffi- 
« cient Foundation for our determining the Matter now in 
„ Diſpute, upon thoſe particular Circumſtances, without 
« entering into the General Queſtion.” But the General 
Queſtion is a Point that might require a good deal of Cons 
ſideration. 


Upon looking into the Circumſtances here, We are All 
of Opinion, That, the particular Circumftances of this 
« preſent Caſe are ſuch as may very well ſuffice for our deter- 
mining it apon theſe Circumſtances alone, 4withour going 
into the General Queſtion.” : 


Now, upon the preſent Circumſtances, it is clear, That 
the Defendant muſt certainly have the Coſts of the De MUR 
RER, Which has been adjudged for him. 

PART IV. Vo. II. H But 


1 
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Coſts of the Plaintiff, upon the Trial of that Iſſue which 


But as to the Coſts of the Trxiar—We think that the 
Plaintiff ought not to have them, zhough he has obtained a 
Verdict upon this Iſſue: For upon the wHoLE, he had no 
Cauſe of Action. The Demurrer is deciſive, as to that. 
And he has ated unadviſedly, in carrying this Iſſue down to 
Trial, before the Determination of the Demurrer. 


We cannot fay © That the Defendant did wrong, in 
«*« pleading Not guilty, as well as Not guilty within Six 


„% Years :” We cannot determine that he had no Pretence for 


ſo doing. 


lt has been objected, That this was unneceſſary, and 
e that it was implied in the Plea of Not guilty within Six 
6" Loars.” 


But it may be neceſſary : And it is not implied in the other 
Plea of © Not guilty within Six Years ;” as that Plea might 
have been managed in the Courſe of Pleading. For the 
Plaintiff might have replied © That he ſued out an Original 
« Writ within the Six Years;” and put the Defendant to 
anſwer to that Allegation ; and ſo carried it off from the 
Merits, to a collateral Point : In which Caſe it could never 
have come to be tried, upon this /econd Ifſue, © Whether 
he was or was not guz/ty of the Fad.” | 


Conſequently, it is not true, that upon this ſecond Iſſue, 
* the former was nece/arily included and implied.“ 


Therefore We cannot fay that the Defendant was / in 
the wrong in pleading Not guilty, generally, that he ought 
to ray Coſts for ſo doing. And yet, on the other hand, 
that Plea being found falſe, he ought not to xECEIVE 


* 


has been found againſt him. 


But nevertheleſs, though it is found againſt the Defendant ; 


yet the Plaintiff cannot have Damapes upon it ; becauſe 


upon the WHOLE, Judgment muſt be againff him: And 
therefore, neither can he have Cos upon it. So that the 
Judgment muſt be for the Defendant, clearly; And he alſo 
muſt have Cofts of the DeMURxrER : But upon the Trial, 
there are to be no Cofts on x1THER Side: But Each Party 
is to fit down by his own Coſts. 


N. B, There was no Rule drawn up in Form; this 
Declaration of the Court being only by way of 


735 Ha to the Maſter, in what Manner to tax theſe 
olts, ; 


Alder 
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Alde r ve. Chip. Saturday 


lothFebra- 
. : | ary 175%. 
R. Huyfſey ſhewed Cauſe againſt a Rule of Mr. Gould's, 
* Why the Plaintiff ſhould not be at Liberty to 
«+ evithdraw his Replication, and reply de novo. 


The Caſe was, that the Plaintiff had (by the Miſtake of 
his former Attorney) traverſed a Leaſe under which He 
himſelf claimed. 


The Cour made the Rule abſolute, 


* Lord MansF1g.LD ſaid He conſidered this as an Amend- P. 756, 

ment; and that the propoſing it in this Method, of with- s 
drawing the Replication and replying de novo, was only to 
prevent the defacing and obliterating the Roll. He obſerved, 
that the Court had not uſed the fame Strichneſs of late 
Years, with regard to Amendments, as they formerly did : 
And he faid, it was much better for the Parties that they 
ſhould not. However, the Court would always take Care 
that if One Party obtained Leave to amend, the other Party 
ſhould not be prejudiced nor delayed thereby. 


And He obſerved that the Caſe of the * Bank of England av. 2Strange 
v. Morrice turned upon its own particular Circumſtances, 1002. 
and was the Caſe of an Executrix too, 


Note—The Length of Time in the preſent Caſe, had 
been objected; viz. 6 Terms. But it was anſwered, 
„that in many Caſes, Amendments had been made 
after a much longer Time.” 

Rur made ABSOLUTE. 


V. Poſh. Hutchinſon, Executrix, v. 
Brice, 24th January 1771. 


George, ex dimiſſ. Bradley et a, verſ. Wiſdom. Menday 


1zth Februs 


R. Norton ſhewed Cauſe againſt, And 2 OE 


The Covurr, (conſiſting, at preſent, of Ld. Mans- 
field and Mr. Juſt. Deniſen,) diſcharged a Rule which had 
been made on Mr. Serj. Nares's Motion, “ to ſhew Caufe 
Why a Writ of Habere facias Poſſeſſionem, ſhould not 
„be ſet aſide, as being irregularly iſſued and executed, 
*« with Coſts; And why Poſſeſſion of the Premiſſes in 


** Queſtion ſhould not be reffored to the Defendant, 
+ This 


= _ — — 
_ : r 
* . - = 
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This was an Ejedment, in which, Wiſdom (the Landlord) 
had (upon the Tenant's refuſing to appear) made himſelf 
Defendant, in the Place of the Caſual EjeQor ; (againſt 
whom Judgment was ſigned, for want of Appearance.) 
And the Plaintiff, having obtained Judgment againſt Wiſdom 
the Landlord, had afterwards moved for Leave 7s take out 
Execution againſt the Caſual Ejector: From doing which 


without Leave, He ftood reſtrained by the Conditional Rule 


« for a Stay of Execution againſt the Caſual Ejector ill 

further Order,” always made in Conſequence of a Clauſe 

*$ 13th. in the Act of 11G. 2. c. 19. which“ Clauſe gives Leave 

for making the Landlord Defendant in the Room of the 
Non appearing Caſual Ejector, upon THESE Terms. 


*P. vg9. But a Writ of Error had in Fact been regularly ſued 
| out by the new Defendant Wilſon the Landlord, before the 
Plaintiff had made this Motion for Leave to take out 
Execution againſt the Caſul Ejector.“ Yet Nothing 

of this Matter of the Writ of Error was ſhewn for Cauſe, 

by the new Defendant Wiſdom the Landlord, againſt the 
Plaintiff's faid Motion for Leave to take out Execution 

« againſt the Caſual Ejector:“ But that Rule was made 

abſolute, without any Cauſe whatever being ſhewn againſt it. 


The Covurr, upon the whole State of this Affair, 
were of Opinion, That the Day of ſhewing Cauſe againſt 
that Rule was the proper Time for the Landlord to have 
made his Stand againſt the Plaintiff's taking out Execution 
and getting into Poſſeſſion ; And that he ſhould have ther 
thewn his Writ of Error as Cauſe why the Plaintiff ought 

not to have had Leave to take out Execution; and why it 

| ought ſtill to have been further ſtayed : But that, as he 
*IntheCaſe had OMITTED to do ſo, when he had this “ proper Op- 
ot Jones ex portunity, the Execution was regular, and conſequently 


_ Ed- ought not now to be ſet aſide. 
Tard u. 


Shs. - RuLre DISCHARGED. 

M. 17 45.B. 

R. It wa: lo Note—lIt was agreed on all Hands, that a Writ of Error 
_— 3 could not have been taken out in the Name of the 
Aena 6e Caſual Ejector. 

. 

ow Rex ver. Roger Philipps. 


N a Motion made on the Part of the Proſecutor, for 

my reviewing a Taxation of Coſts, The Caſe was, 

+Y. ante that the Defendant had had leave to amend his Plea, + on 
396, Payment of Cofts : But the Amendments made in it were not 
eſſential to the real Merits, nor ſuch as ptracep the Re- 

cord (there being much more fruck out than put in) The 
Allowance made to the Proſecutor upon the Amendments 

of 
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of the PL ERA itſelf, and of the ſubſequent Pleadings depend- j 
ant upon it, had been only made, in Propertion to the actual | 
Amendments made therein ; and not as for a quite new 

Plea: Which was agreed on all Hands, to be the right 

Method. | 


But the Diſpyte originally before Me, and now brought 
before the Court, was Whether the ReeLication 
<« and its Dependencies ought to be fully and wholly allowed 
* to the Profecutor, as an ABSOLUTE Replication DE 
*© Novo ; Or only partially, in Proportion to the real 
and neceſſary Alterations which were fairly and unavoid- 
„ ably occaſioned to Him, by the Defendant's Amendment 
ce of his Plea :” Which latter Method I had purſued, in 
taxing theſe Coſts. 


* Lord MansFiELD—The Principle is certainly right,“ P. 758. 
That where the Defendant has Leave to amend his Plea, 
the Proſecutor ought, in Juſtice, to have Liberty to reply 
2 de novo, ir he judges proper; And alſo, that in all 

vents, he ought to be allowed the Expence of attending 
and conſulting and feeing Counſel, in order to adviſe 
whether it be prudent or proper to reply de novo or not. 


But where he does vor judge proper to depart from 
his former Replication and reply de novo; but only 
makes ſuch Alterations in it, as merely purſue and are the 
natural and neceſſary Conſequences of the Alterations made | 
in the Plea by the Defendant, Re, Alterations in the | 


Replication do vor deface the Record, (which, He took 

Notice, was the preſent Caſe ; Nothing more ought to be | 
allowed, than in PROrORTIOx for ſuch neceſſary Altera- 

tions and Amendments in the Replication and its ſeveral De- 
endencies: For it muſt not be left in the Profecutor's [ 

from to load the Defendant unneceſſarily ; either out of 

Spite or Vexation, or for any other Reaſon exceeding the 


bare Neceſſity of the Thing. 


Mr. Juſt. Deniſon (the only other Judge in Court) was of 
the ſame Opinion. 


Conſequently, As I had ated agreeably to this 
Reaſoning, The Proſecutor's Counſel took 
Nothing by their MoT1on. 


Cox ver. Hart. 


R. Serj. Nares, on Behalf of the Defendant below, 
M who had removed the Cauſe hither by a Haheas Cor- 
pus cum Cauſa, ſhewed Cauſe why a 2 ſhould not 
go to the Sheriff 's Court in London. | - 

MF 
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Mr. Norton, who was for the Plaintiff below, had moved 
for, and obtained, this Rule, to ſhew Cauſe Why a 
« Procedendo ſhould not iſſue; And had founded his Mo- 
tion upon this Fact, that the Habeas Corpus cum Cauſa 
«© was not delivered till after an InTeRLoOcUTORY Fudg- 

„nent had been ſigned in the Court below, and Notice 
given of executing a Writ of Enquiry ;” and therefore, 
as He alledged, came too late, And ought not to have been 
received or allowed. And in ſupport of his Objection, He 
urged and relied on the Spirit and Intention of 21 Fac. 1. c. 
23-F.1, 2: Which Intention He inſiſted to be clear and be- 
yond Doubt, againſt the Reception and Allowance of the 
Writ ; though he acknowledged that the preſent Caſe was 
not within the Woxrps of that AQ. | 


* P. 759. »The Serjeant's Anſwer to this Objection was, That 

the Words of the Act are, That the Habeas Corpus, 

% Certiorari Ec, ſhall not be received or allowed, but that 

e the Inferior Judge may proceed; Except the Writ be de- 

« livered to ſuch Inferior Judge, c. 8eroreE ue or De- 

« murrer joined in the Cauſe: (So as it be not joined within 

«* Six Weeks after the Arreſt or Appearance of the Defen- 
CT N 


And he produced Affidavits from ſome of the Officers of 
; the Sheriff's Court, (which were likewiſe confirmed by 
*This Prac- Maſter Clarke,) atteſting that PRACTIcE is, © to allow 


Sou Wr the Habeas Corpus, provided it be delivered at any Time 
| ItsRiſe from © BEFORE THE | JURY 18 SWORN," | 

the Act of 43 | | 

Eliz. c. 5. which fixes this Criterion ; and fo have been continued on, without at- 

tending to the Alteration made by 21 Fac. 1. c. 23, 7 But that is directly 


contrary to the expreſs Words of the Preamble ; which ſpecifies ** Suits ready for 
« Trials,” as what ought not to be removed, | | 


Lord Mansz1tLD—The preſent Caſe is not within the 
Words of the Act: That is plain. And it appears that the 
Practice has gone much further than the Words of 
the Act: For that has been, to allow it at any Time before 
the Fury be ſworn. ATURE DIO ©. 


Therefore Let the Rul E be prscnarcen. 


The End of Hilary Term 1759. 


3 | | Eaſter 


Haller fem 
32 Geo. 2. B. R. 1759. 
i 8 Wedneſda 
Rex ver/. Inhabitants of Shenſton. a” 
| 1759- 
This Cas is abridged, in the TasLE: And it may be 
ſeen at large, in the Quarto Edition of my SeTTLE- 
MENT-CazEs, Page 474. N. 151. 
* Rex ver/, Barnard Schiever a Swede. P. 765. 
R. Stoave moved for a Habeas Corpus to be directed to 
Richard Rigby, Keeper of the Town-Gaol of Liver- 


pool, to bring up the Body of Bar 


ard Schiever, a Subject of 


a neutral Power, taken on Board of an Enemy's Ship; but 
FORCED, as it was alledged, into the Enemy's Service. 


The Subſtance of the Affidavit upon which he grounded 


his Motion, was, That this Bar 
- the Dominions of the King of Sw 


ard Schiever was born in 
eden ; and his Father was 


now in that King's Service. That this Barnard Schiever, 


being bred to the Sea, and under 


ſtanding Navigation, was 


defirous of entering into the Service of the Merchants of Eng- 


land ; and for that Purpoſe and fo 


whatſoever, ſhipped himſelf as a 


* other Deſign or Intent 
Paſſenger ſrom ogra 


to Elſineur, in order there to enter on Board ſome Engli 


Merchant's Ship. That when 


he arrived at Elfineur, he 


applied to the Engliſh Conſul there, who ſhipped him, as a 


Mariner, on Board an Engliſb 
a Voyage from Hull to Dublin : 
That in proſecuting the ſaid Vo) 
was taken by a French Privateer, 
Waere there was another Priv. 


lerchant's Veſſel bound on 
ith which Ship he ſet fail, 
rage, in the ſaid Ship, He 
and carried into Norway ; 
ateer. hat he, together 
with 
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Mr. Norton, who was for the Plaintiff below, had moved 
for, and obtained, this Rule, to ſhew Cauſe Why a 
« Procedendo ſhould not ifſue;” And had founded his Mo- 
tion upon this Fact, that the Habeas Corpus cum Cauſa 
«© was not delivered till after an InTexRLOcUTORY Judg- 

| ©. ment had been ſigned in the Court below, and Notice 
« given of executing a Writ of Enquiry ;” and therefore, 
as He alledged, came too late, And ought not to have been 
received or allowed. And in ſupport of his ObjeQion, He 
urged and relied on the Spirit and Intention of 21 Fac. 1. c. 
23. F. 1, 2: Which Intention He inſiſted to be clear and be- 
pe Doubt, againſt the Reception and Allowance of the 
rit; though he acknowledged that the preſent Caſe was 
not within the Wonps of that AR. | 


P. 759. »The Serjeant's Anſwer to this ObjeQion was, That 
the Words of the Act are, That the Habeas Corpus, 
% Certiorari c, ſhall not be received or allowed, but that 
the Inferior Judge may proceed; Except the Writ be de- 
« livered to ſuch Inferior Judge, c. BETORE Iſſue or De- 
% murrer joined in the Cauſe: (So as it be not joined within 
„ Six Weeks after the Arreſt or Appearance of the Defen- 
„ Sen) e 


And he 8 Affida vits from ſome of the Officers of 

the Sheriff's Court, (which were likewiſe confirmed by 
*This Prac- Maſter Clarſe,) atteſting that PRACTICE is, © to allow 
3 the Habeas Corpus, provided it be delivered at any Time 
' 3tsRiſe frem BEFORE THE T JURY 18 SWORN,” FF | 
the Act of 43 | | £5 of | 
Elis. c. 5. which fixes this Criterion; and fo have been continued on, without at- 
tending to the Alteration made by 21 Fac. 1. c. 23. 7 But that is directly 
contrary to the expreſs Words of the Preamble; which ſpecifies ** Suits ready for 
« Trials,” as what ought not to be remove. 


Lord Mansz1tLD—The preſent Caſe is not within the 
Words of the Act: That is plain. And it appears that the 
Practice has gone much further than the Words of 
the Act: For that has been, to allow it at any Time before 
the Fury be ſworn. | Bens, 


Therefore Let the RuLe be priscnanGen. 


The End of Hilary Term 1759. 


Eaiter 
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* Eaſter Term 


52 Geo. 2. B. R. 1759. 


Rex ver/. Inhabitants of Shenſton. 


This Case is abridged, in the TanLe: And it may be 
ſeen at large, in the Quarto Edition of my SeETTLE- 
MENT-CasEs, Page 474. N.. 151. 


** 


P. 760. 


Wedneſday 
gth May 
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* Rex ver. Barnard Schiever a Swede. P. 765. 


Richard Rigby, Keeper of the Town-Gaol of Liver- 
pool, to bring up the Body of Barnard Schiever, a Subject of 
a neutral Power, taken on Board of an Enemy's Ship ; but 
FORCED, as it was alledged, into the Enemy's Service. 


R. Stowe moved for a rot Corpus to be directed to 


The Subſtance of the Affidavit upon which he grounded 
his Motion, was, That this Barnard Schiever was born in 
- the Dominions of the King of Sweden ; and his Father was 

now in that King's Service. That this Barnard Schiever, 
being bred to the Sea, and underſtanding Navigation, was 
deſirous of entering into the Service of the Merchants of Eng- 
land; and for that Purpoſe and for n other Deſign or Intent 
whatſoever, ſhipped himſelf as a Paſſenger from Gottenber. 
to El/ineur, in order there to enter on Board ſome Engliſh 
Merchant's Ship. That when he arrived at Elfneur, he 
applied to the Engliſh Conſul there, who ſhipped him, as 4 
Mariner, on Board an Engliſh Merchant's Veſſel bound on 
a Voyage from Hull to Dublin with which Ship he ſet fail, 
"That in proſecuting the ſaid Voyage, in the ſaid Ship, He 
was taken by a French Privateer, and carried into Norway ; 
Where there was another Privateer. That he, together 
with 
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of- 
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with all the Priſoners taken on Board the Engliſb Veſſel, 
were put on Board the latter Privateer, called the Mareſchal 
de Belliſle, Captain Thurot Commander. That the Day after 
he was removed into the Be/li/le, the Engliſh Priſoners were, 
by the Command of Captain Thurot, ſet aſhore at their Li- 
berty: But all the Perſons * the ſaid Engliſh Veſ- 
ſel, who were SubjeQs of Neutral Powers, were detained to 
ſerve on Board the ſaid Privateer, (the Belliſte.) Upon which, 
this Schiever applied to Captain Thurot to ſet him aſhore 
likewiſe ; Alledging, He was intitled tohis Liberty as being 
« a neutral Perſon.” But Thurot told him That for that 
*© Reaſon He ſhould not go on Shore: For that he might as 
*« well ſerve him, as ſerve the Engliſh ; and that He would 
„ make him ſerve Him; or Words to that Effect. And ac- 
cordingly Thurot detained him aGainsT HIS WILL and 
Inclination, on Board of the ſaid Mareſchal de Belliſie Priva- 
* 7Zeer, and treated him with ſo much Severity, that he would 
not ſuffer him to go on Shore when in Port, upon his neceſ- 


ſary Occafions ; but cloſely confined him to Duty, on Board 


the ſaid Privateer. That the ſaid Privateer commanded by 
Thurot, being on a Cruiſe, took two little Briggs: On Board 
of One of which, this Schiewer, with ſome Others, were put, 
with Orders from Thurot, to navigate the ſaid Brigg into 
* any Harbour in Norway.” That the faid laſt mentioned 
Brigg was, in going to Norway, re-taken by the Fame Letter- 

ark Ship, and carried into Liverge : Where this Bar- 
nard Schiever was ſent to the Town-Gaol of Liverpool, as a 
Priſoner of War, under the Cuſtody of the ſaid Richard Rig- 
by Keeper of the ſaid Gaol ; and is now, and ever ſince has 
been detained there for no other Cauſe than the Cauſe afore- 
ſaid. Schiever ſwears that his Intention ftj/l is (could he ob- 


tain his Liberty) to enter as a Mariner into the Engliſh Mer- 


chants Serwice : and that he 2vou/d not nor ſhould have ſerved 
on Board the ſaid Privateer, had he not been poRcED thereto 


and detained as aforeſaid by the ſaid Captain Thuret. 


One Oluf Grundell, who was on Board the Bellifle Pri- 


vateer when Schiever was put on Board of it, ſwears that 
Schiever was FORCED againſt his Inclination, by the ſaid 


Captain Thuret, to ſerve on Board of it, in the Manner as 


Schiever has above depoſed ; And that All the Perſons taken 
in the ſaid Veſſel, belonging to Neutral Powers, were forced 
by Thurot, in the like manner, to ſerve on Board the ſaid 
Privateer. 


Mr. Stowe urged that it would be very hard upon this 
Man, to be kept in Priſon here till exchanged by Cartel; 
and then ſent back to France, where he would be forced into 
their Service again, : 


But 
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But the CovarT thought this Man, u | bis own ſhew- 
ing, clearly a Priſoner of War, and lawfully detained as ſuch. 
| -Thwefane they NIED the MoTion. 


Rex ver ; Pi . Tueſday 
| 15th May 


N ſhewing Cauſe againſt a ple, ordering the Defend- '7*” 
ant, Mayor of the ancient Town of Rye, to ſhew 
Cauſe © Why he does not replace and put all the Records and 
©. Books of the ſaid Town, in the proper and uſual Place of 
keeping the ſaid Books and Records "A 


The Cour, without entering into the General 
Que ſtion How far an Officer who has the Cuftody of pub- 
lick Corporation-Books, has Power to take them from 
<< their proper and uſual Place, for certain particular Times 
„and Ules, or upon particular Occaſions or Accidents; « P, 5765. 
« or how far He might be compellable in this ſummary 
© Way, to replace them ;” were clear and unanimous, that 
in the particular Inſtance now before them, as it ſtood cir- 
cumſtanced by reaſon of Diſputes which had in this Caſe 
ariſen between the Mayorand the Town-Clerk, The Mayor 
had given a /atisfafory Excuſe for a temporary Securing them 
from falling into his Adverlary's Hands, who had already 
made an improper Uſe of One of them : And therefore they 
held it improper for them, in this Caſe fo circumſtanced, to 
interfere in this ſummary Way, to oblige him to replace 
them. In Conſequence of which Opinion, They ordered the 
preſent Rule to be 
DISCHARGED, 


Strong, ex dimiſſ. Cummin, verſ. Cummin and #ridey 18h 
Another. | May 1759: 


Hil. 30. G. 2. Rotlo 374. 


1 was a Special Caſe reſerved for the Opinion of 
this Court, at Winchefter Aſſizes. 


Ft was an Ejectment brought by William Cummin, againſt 
his Eldeſt Brother Robert, for Lands called Smart and Picked 
Lands ; being Copyhold Lands, of which the Deviſor was, 
(amongſt divers other Copyhold Lands,) ſeiſed in Fee. He 
deviſed the chief Part of all his Copyhold Lands to his faid 
Eldeſt Son Robert and his Heirs, after the Deceaſe of his (the 
Teſtator's) Wife; and theſe, to his cod Son John, and 
eventually to the Plaintiff, _ 

E 
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The Words of the Will are as follow Whereas by the 
Power and Authority in me inveſted according to the Cuſ- 
tom of the Manor of Eaſt Mood bay aforeſaid, by ſeveral Sur- 
renders by me made of my Copyhold Land in the ſaid Manor, 
I can diſpoſe of them to the Uſe of my laſt Will; I do hereby 
give and bequeath Singular my Copyhold Land and Tene- 
ments in Eaſt Woodhay aforeſaid hould by ſeven Copies of 
Court Roll, be the ſame more or leſs, to my Eldeſt Son Ro- 
bert and his Heirs, according to the Cuſtom, after his Mo- 
ther Deceaſe. Item, I give to my. Son John, All that belong 
to Smart and Picked Lands, and to his Heirs, after his Mo- 
ther's Deceaſe ; and alſo that my Son Robert ſhall pay to my 
Eldeſt Daughter Mary, the Sum of One hundred Pounds of 


lawful Money, when She ſhall attain the Age of 21 Years; - 


As alſo the like Sum of 100 J. to my Daughter Eſter, as ſoon 
as She ſhall attain the Age of 21 Years ; and the like Sum 
of 100 to my Daughter Ann, when ſhe ſhall attain the Age 
of 21 Years; And alſo to my Son Willem, the Sum of One 
hundred Pounds, to be payd unto Hem when he ſhall attain 
* the Age of twenty one Years: Provided alway that if my 
ſaid Daughter Mary or any of my other Children dye before 
he ſhe or they are one and twenty Years old, that in that 
Caſe he ſhall divide amongſt the Surviving Younger Children 
the Sum of One hundred Pounds. And-1n CASE THAT 
YOUR SON Robert er John dy, then yeur Son Willem is to 
hawe all that belong to Smart and Picked Lands, and to his 
Heirs : and in Caſe that your Son Willem ingoye Smart and 
Picked Land, then to pay to his Siſter, the Sum of one hun- 
dred Pounds. Item, as to my worldly Goods, I give and 
Stock, I give to the Uſe of 'my Wife during her natural 
Life, and Liberty to diſpoſe of them at her Death as She 
ſhall think fit ; provided it be amongſt my Children and their 
Iſſus. And his Wife to have the Preehold during her Life. 
Item, I do hereby make and appoint my dear Wife Mary, 
and my Son Robert, to be Exeators of this my laſt Will 
and Teſtament, 


The Teſtator afterwards died ſeiſed in Fee Ac. At the 
Time of his Death, the Perſonal Eſtate amounted to 2001. 
and no more: And at that Time, All his Children were un- 
der Age; wiz. Robert, the Eldeſt Son, Fifteen Years old; 
John, the Second Son, Three; William, the third Son, 
(the Leſſor of the Plaintiff,) One Year old; And all the 
Daughters, under 1 wenty-one. 25 

The Widow was admitted, as Deviſee under the Will: 
And it is ſtated to be the Cuſtom, © for the Widow to enjoy 
during Widowhood.“ Fobn died in the Life-time of his 


Mother, viz. on the 21 of April 1756, without Iſſue, and 


inteſtate ; being then vewazDps of 21 Years of Age. 


The 


th 


cc 
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The Widow died very ſoon after her Son John, vis. on 
the 25th of April 1756, vithour having ever married 


again. 


Mr. Serj. Davy for the Plaintiff (viz. William the third 
Son.) | 


The General Queſtion is, Whether upon the Event of 
John the ſecond Son's dying without iſſue, in the Lite-time 
of his Mother, the Teſtator's third Son William became in- 
titled to the Premiſſes in Queltion, by Force of theſe Words 
in the Will, „In Caſe that your Son Robert or Jobs dy, 
* Then your Son Willem is to have all that belong to 
„ Smart and Picked Lands: Or whether the Eldeſt Son 
Robert is, upon John's Death, to take the ſame, as Heir at 
Law to the Teſtator. 


He inſiſted on the Teflator's Meaning That his Son 
* Williamſhould have thisEſtate upon ſome Event or other 
But this could not be, in Caſe of John's leaving IIſus 
Therefore it was in Caſe John ſhould die without Tue. 


*The Eſtate was firſt given to“ John and his Heirs, 
after his Mother's Death:“ Which the Teſtator meant 
for an Eſtate Tail; intending ** Heirs of his Body.” 


N. B. There had been an Offer from the Defendant, to 
divide theſe Premiſſes in queſtion with his Brother; 
Which offer the Plaintiff rejected. But 


Lord Mansfield having inquired ** What this Offer had 
been, and how it was received ;”” and ſeeming to 
think that it had been much more prudent to have ac- 
cepted it ; 


Serj. Davy ſaid He had already, but in vain, adviſed his 
Client to accept it ; and very ſtrongly hinted how ſmall 
Hopes he himſelf had of his Client's Succeſs, upon a /ega/ 
Determination. After which, He | proceeded to make the 
beſt of his Caſe that he could. And He faid that the whole 
Clauſe could not be rejected; however difficult it was to be 
underſtood, . 


Mr, Gould, contra, for the Defendant Robert, (the Heir 
at Law of the Teſtator, and alſo Heir at Law to his de- 
ceaſed Brother Jobn.) 


The Intention of the Teſtator is totally obſcure, dark and 
uncertain in the preſent Caſe. Therefore, the Heir ſhall 
have it. In 2 Bulftr. 179, 180. Mirrill v. Nichols—lIt is 
laid down by Ld. Coke, © That Intentio cæca is not to be 


taken; nec [ntentio mutila, nec manca : In all ſuch Caſes, 
«We 


1 Þ = 
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% We are to give Judgment for the Heir.“ Which Ld, 


| Coke confirms by ſeveral Caſes. which he there cites. 


The Deviſe to John and his Heirs” cannot be meant 
for an Eſtate Tail. For he deviſes to his Eldeſt Son Robert, 
in the ſame Words: Which plainly, in hat Deviſe, mean 
the abſolute Ownerſhip to be given to Robert. Neither can 
it be an Executory Deviſe ; There being no Mention of dy- 


ing without Iſſue at all; nor any ReſtriQtion to the doing fo 


*P. 770. 


within the Life-time of his Mother. 


Mr. Serj. Davy in Reply, Chiefly urged that the Teſtatot 
muſt have meant an Eſtate Tail to Jb. NES 


Lord Mansfield thought it better, as it was a Family- 
Affair, to ſtand over, for the Chance of a Compromiſe. 


It therefore ſtood over, by the Direction of the Court, 
till the Friday Seven-night. 


* On which Day, The Cauſe ſtanding in the Paper ; 
And the Leſſor of the Plaintiff, [wviz. William, the third 
Brother,) abſolutely refuſing any Compromiſe with the De- 
fendant (Robert his Eldeſt Brother ;) 


Lord Mansr1tLp delivered the Reſolution of the Court, 
having firſt very minutely ſtated the Caſe. 


It is very plain, from the Spelling and Phraſeology of 
this Will, That it is a rough Draught, of the Teſtator's 
own making or dictating, without Aſſiſtance from any Per- 
ſon eapable of adviſing him. 


It appears that he was ſeiſed, and died ſeiſed in Fee, of 
theſe ws tb Lands; And it appears that the whole 
Amount of his perſonal Eftate was at the Time of his Death 
200 J. and no more: So that the Legacies given by his Will 
muſt be Charges upon his REAL Eſtate. And jt likewife 
apppears, that A// his Children were under Age at the Time 
of his Death. 


I thought that No Argumen! could make this Caſe plainer 
than it was upon the Will itſelf. But I readily liſtened to a 
Compromiſe ; that the Elder Brother might have an Op- 
8 (as he ſeemed diſpoſed to do ſo) of making ſome 

roviſion for his younger Brother, in Conformity to his 
Father's Intention, out of that full Proviſion which He 


himſelf now had. The Elder Brother offered him Half of 


the Premiſſes now in Queſtion. The Younger refuſed it. 
The Elder ſtill adheres to his former Propoſal: And the 
| Younger, 


«ce 
L 
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Younger, to his Rejection of it. Therefore We muſt now 
determine the Caſe according to Law. 


The Rule of Conſtruction of Wills is, That no Tech- 
« nical Form is neceſſary, to convey the Teſtator's Meaning,” 


The Words and Form of the Will are plainly the Teſta- 
tor's own, without any proper Advice or Aſſiſtance. 


— vv '” = 5 aw 


The Teftator's Meaning muſt be collected from the Will 
itſelf; by attending to the feveral Parts of it, and compar- 
ing and conſidering them together. 


In the Caſe of * Oriton v. Hellier, where there was a * 7. pope. 
Slip in penning the Will, Lord Hardwicke did not conduct pe. 1631. 
Himſelf by making an arbitrary Conſtruction of it; but 8. C. cited. 
was induced by a ftrong and violent Preſumption ariſing 
from the ſeveral Parts of it compared and taken together 
with the Whole, to determine © That the firit Limitation 
„to the Anceſtor meant to be for 99 Years, if he ſhould 1 
««- ſo long live.“ | 


* In the preſent Caſe, it is not difficult to diſcover what «P. 571. 
the Teſtator intended. He certainly did not mean mere 
Eſtates for Lives, to his two Eldeſt Sons; And if he did not 
mean to give them mere Eſtates for their Lives, it neceſſa- 


rily follows, That He muſt me 


n a Dying upon $0ME 


«© Contingency?” The only Queſtion is, Waar Con- 
* tingency?” For he has not expreſſed it. He only ex- 
preſſes himſelf, © That in Caſe Robert or John Dy, then 
Willem is to have all that belong to Smart and Picked 


„Lands, and to his Heirs.” One 
plainly is“ That if they die with 


tate; for his ſecond Son, by his ne 


Part of the Contingency 
t Iſſue.” | 


He 2 for his Eldeſt Son, by his beſt Copyhold Eſ- 


t beſt Copyhold Eſtate; 


and for the Reſt of his Children, by pecuniary Portions: 


All which Children were under At 
died under Age, He could not have 
but it muſt have gone to John, if 4 
So alſo, if John had died under A. 
gone to Robert, if John had left nc 
that Son which remained the Elde 


re. Now if Robert had 
diſpoſed of his Eſtate: 
Robert had left no Iſſue. 
re, his Share muſt have 
Iſſue. In either Caſe, 
|, would be very well 


ray for. Therefore the Teſtator meant that in either 


vent, Smart and Picked Lands th 
third Son, who would then kave be 


But He could not mean that John 
wiſe go over to William. He co 
fo, if John Himſelf left Iſſue, or if 
he certainly never intended to pre 


ould go to William his 
come the Second, 


s Proviſion ſhould other- 
uld never mean it to do 
Robert left Iſſue: For 
vide for the Surviving 
Brother, 
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Brother, and leave the Iſſue of the deceaſed One quite 
unprovided for, Nor did He mean to tie down his two 
Eldeſt Sons, ſo as to preclude them from diſpoſing of their 
reſpective Eſtates, after they ſhould attain 21 Years of Age: 
It is clear that he meant their © Dying under the Age of 
% 21 to be another Part of the Contingency.” And the 
Context of the Will ſhews that this was his Meaning : For 
the other Proviſions (for the younger Children) expreſsly 
relate to their Living to 21, or dying under that Age.. But 
this Contingency happens, currente calamo, to be ſlipped, 
in this Part of the Will. Ir John had died before 21, then 


this part of the Contingency would have taken Effect: But 


as that has not happened, his Brother William can have no 


pretence to claim. 


Therefore We can only be ſorry that the Plaintiff has 


ſtood in his own Light in rejecting the fair Offer made to 


him by his Brother. 


We are All clear for the Defendant : And therefore the 
Potea mult be delivered to Him. 


RuLe for the Poſtea to be delivered to the DEFENDANT. 


* Cornwallis ver /. Savery. 


HIS was an Action of Debt upon a Bond, brought 
for the Penalty, (which was 1500!/.) | 


The Defendant prayed Oyer of the Bond and Condition. 


Which Condition appears to be, That, Whereas One 


William Wilkinſon was appointed (by Earl Cornwallis) to 
be Agent to Colonel Edward Cornwallis's Regiment ; If 
the ſaid William Wilkinſon ſhould well and duly pay to the 
ſaid Colonel and to all the Commiſſioned and Non-Com- 
miſſioned Officers and Soldiers of the Regiment, All fuch 
Sum and Sums of Money as He ſhould receive from the 
Pay-Maſter-General for the Uſe of the Regiment; and 
faithfully account either to the Earl or to Colonel Corn- 
wallis Ge ; and indemnify the Colonel &c ; Then the 
Bond to be void c.: Otherwile Ec. et 


Then the Defendant pleaded, That the ſaid William 
Wilkinſon continued Agent of the Regiment, from &c to 
Ce; And that he did well and truly pay Cc, (in the Words 
of the Condition ;) And that he faithfully accounted c, 
during all the 'Time that he continued Agent ; And that the 
Colonel was not at all damnified. 


The 


ca 
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The Replication aſſigned a Breach ; viz That during 
the Time that the ſaid William Wilkinſon continued Agent 
of the ſaid Regiment, He received from the Paymaſter- 
General, for the uſe of the ſaid Regiment, ſeveral Sums of 
Money amounting in the Whole to 1400). for and on Account 
of the ſaid Regiment, and of the Commiſſioned and Non- 
Commiſſioned Officers and Soldiers of the fame, according 
to their reſpective Proportions ; All which He ought to 
have paid ce But avers that the ſaid William Wilkinſon 
had not paid, and refuſed to pay a great Part thereof, to 
and amongtt the ſaid Colonel and the Commilſioned and 
Non-Commiſſioned Officers and Soldiers of the ſaid Regi- 
ment, according to the ſeveral Proportions of their Pay. 


To this Replication, the Defendant deinurred; And 
ſhewed for Cauſe, © That it is uncertain, multifarious, 
*« confuſed, perplexed, complicated, argumentative, dou- ; 
ble,“ and many other ſuch Epithets. | 


Mr. Caldecott, for the Defendant, objected to the Repli- 


cation 


iſt. That the Plaintiff ought to have confined Himſelf to | 
One particular Breach ; as this is an Action of Debt up- j 
* on the Bond, to recover the Penal!y, and not an Action Kp. 773- | 
for Damages, For the Act of 8, 9 W. 3. c. 11. F. 8. does | 
not extend to Actions of Debt brought for the Penalty of a 
Bond : It only relates to Actions for Damages for Non-per- | 
formance of Covenants; and in ſuch Caſes, enables the 
Plaintiff to aſſign as many Breaches as he ſhall think fit. 


In the Caſe of Symms v. Smith, Cro. Car. 176. The Dit- 
tinction is laid down, That in Covenant, the Plaintiff may | 
*© aſſign as many Breaches as he will; But not in Debt upon | 
an Obligation for Performance of Covenants.” | 


Now here, it is charged that the Agent received ſeveral 
Sum of Money, amounting to 1400/: Great Part of 
which he has not paid to the Colonel Officers and Soldiers 
Sc, according to the ſeveral Proportions of their Pay. 


In the Caſe of the Royal African Company v. Maſon (which 
is cited in 1 Strange 227.) P. 13 Ann, B. k. "The Action 
was of Debt on a Bond, "The Condition was“ That Maſon 
(who was recited to be Agent for the Company at Briſtol) 
** thould when required, pay to the Uſe of the Company, 
* All the Sums of Money in his Hands and Poſſeſſion, re- 
** ceived by him for the Company, to whom he was Agent 
* at Briſtol, The © Defendant pleaded Perſormance of 
the Condition, generally; vis. That he had paid to the 

Company 


Eaſter Term 32 Geo. 2. 


— 


in Lucas 
227. 


= — —— —ͤ—ᷣ—ꝛ ä ——ꝛ4: — — 
pre ——— 1 — —— 


x P. 774. 


« Company all that he had received for them.” The 
Plaintiff, in his Replication, aſſigned for Breach, © That Ma- 
* ſon did receive of Jacob Reynolds and divers others, for 
* the Uſe of the Company, ſeveral Sums of Money amount- 
«* ing to 630]. Which he was requeſted to pay, but had not 
« paid.” This Replication was holden ill; becauſe many 
Breaches were aſſigned ; Whereas the Plaintiff ought to have 
aſſigned only One : And the Plaintiff diſcontinued. (He cited 


See it allo this from a Manuſcript Note of Ld. Ch. J. Reeves.) * 


2d Objection to the Replication. It ſays that the Money 
was to be paid“ to the Colonel and all the Commiſſioned 
and Non-Commiſſioned Officers and Soldiers of the Regi- 
ment, according to the ſeveral Proportions of their Pay.“ 


Which is uncertain and complicated; and no Iſſue can be 


taken upon it. 


3d Objection to the Replication It concludes with an 
Awerment : Whereas it ought to have concluded to the 
Country ; there being an — and a Negative. For 
the Defendant pleads That Wilkinſon, the Agent, did pay 
all that be had received of the Paymaſter-General c.“ 
Then the Replication alledges That he had received 14ocl. 
of him, and had not paid it.“ Which is an Affirmative 
and a Negative: And therefore the Replication ought to 
have concluded to the Country, 


* Mr. Serj. Nares, for the Plaintiff, was prevented from 
anſwering theſe Objections: becauſe the Court did not thin 
that they required any Anſwer. | 


Lord MaxsTIELD—Mr. Caldecoti's Principles are right; 
And the caſe cited by him may be ſo too: But his Appli- 
cation of them is wrong. 


It is true, that where there are Alternative Parts of the 
Condition, the Plaintiff in an Action upon the Bond, rox 
THE PENALTY, muſt confine himſelf to a particular 
Breach. But here 7s only One Breach aſſigned in this Caſe. 


The Colonel is anſwerable for his Agent, whom he has 
appointed: And the Breach here aſſigned, is imgly this, 
That the Agent received 1400/. from the Paymaſter-Ge- 
* neral, which he has not paid to the Colonel, Officers &c.” 


If he has omitted to pay any Part of it, it is a Breach of 
the Condition, 


The 
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The Caſes cited from Ld. Ch. J. Reewves's Notes is not 
like the preſent Caſe. That was Money received from 
ſeveral different Perſons : Here, it was from One ſingle Per- 
ſon only. And the Defendant has incurred a Breach of the 
Condition, if the Agent has received a certain Sum of 
Money from the Paymaſter-General for the Uſe of the Re- 
giment, and has omiited to pay any Part of it to the Colonel 

and Officers, fc. 


And as to the 2d Objection— The Pay of a Regiment is a 
Thing very well known and notorious. The Agent muſt 
be perfectly well acquainted with the reſpective Proportions 
belonging to the Colonel, Officers &c : And there was no 
Need to ſpin out the Proceedings to a great Prolixity, by 
nter ing into the Detail and ſtating the various Deductions 
out of the whole Pay, upon various Accounts and in dif- 
ferent Proportions. | | 


3dly. The Replication is rightly concluded with an Aver- 
ment. For though the Plea avers generally That Wil- 
« liam Wilkinſen did pay All that he had received of the 
« Paymaſter-General, ** Yet the Replication narrows this 
to a particular Sum, which it ſpecifies in certain to be 1400/7. 
So that although there be an Affirmative and a Negative, 
Yet they are not applied to the ſame Thing: and therefore 
not within the Rule, | 


Mr. Juſt. Dr iso was of the ſame Opinion. 


* In an Action of Debt on a Bond for the Penalty, it is * P. 775. 


true that the Plaintiff is to aſſign only one fingle Breach : And 
the Breach here aſſigned 7s a ſingle Breach. The Plea is 
Performance of Covenants, generally ; and that the Plain- 


tiff was not damnified. The Replication ſhews that the 


Agent received from the Paymaſter-General ſeveral Sums 
amounting to ſo much; Which it avers, “ He has not paid 
„ over:” Which is a fingle Breach. The Caſe cited was 
of ſeveral Receipts from ſeveral Perſons. 


It was not. neceſſary to ſet out all the ſeveral Days and 
Times and Circumſtances, and thereby render the Recard 
prolix, to no Purpoſe. | 


The Replication is a good Replication ; and not double, 
nor complicated, nor uncertain, nor multifarious, nor any 
of the numerous Epithets that are gi = to it in the Demurter. 


_ 3dly. The Objection to its Concluſion is only; Form And 
it is not ſhewn for Cauſe, © That it does want a proper 
PaRT IV. Vol. II. 1 „ Concluſion,” 
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«© Concluſion.” However, if it did, it would not avail : 
For this Concluſion, with an Averment, in the preſent Caſe, 
is not wrong. | | 

Mr. Juſt, FosrER and Mr. Juſt, Wit.mo'r concurred 


in the ſame Opinion. 


P. 776. 


Per Cur. unanimouſly, 
JupemenrT for the PLainTlry. 


Ballard and Another, Chamberlains of Worceſter, 
| ver /. Bennet: | | 


The ſame wver/. Clement. 


R. Norton, on Behalf of the Defendants in both 
Cauſes, ſhewed Cauſe againſt the Iſſuing of a Pro- 
cedendo, to the Court below, 


On Friday the 2d of June laſt, Mr. Serj. Nares had 
moved for a PRocEDENDo, to the Mayor Aldermen and 
Citizens of the City of Worceſter, to proceed in theſe 
Actions; which were Actions of Debt brought there, in 
the Name of the Chamberlains, and had been removed 
hither by Habeas Corpus cum Cauſa ; To which they had 
returned a By-Law, made by the Corporation, to reſtrain 
« the Sale of Fleſh Meat to certain proper Places, and that 
« jt ſhould not be fold in the public Streets, under a Penalty :” 
* For which Penalty, the reſpective Actions were brought, 
in the Court of Pleas holden for the ſaid City. | 


The Words of the By-Law are, © That all Sorts of 
„ Fleſh-Meat fold withit the ſaid City on the Market 


«« Days or Fair-Days, by Butchers and other Perſons 


not being Inhabitants and keeping open Shops within 
« the ſaid City, ſhould be publicly expoſed to Sale in 
«© ſuch new erected Shambles, and net elſexohere within 
„the ſame City; And that no Perſon or Perſons 
whatever ſhould ere& put or place, or cauſe to be 
*© ereted put or placed, or aſſiſt in the erecting putting or 
placing any Stall Standing Bench Table or other Thing, 
in any of the Streets Lanes or Alleys within the ſaid 
City or the Liberties thereof, for the Selling or expoſin g 
“to Sale, by any foreign Butcher or other Stranger 
« reſorting to ſuch Markets or Fairs, any Sort of 
„ Fleſh Meat whatſoever, And that every Perſon 
«« offending in the Premiſſes ſhould for every ſuch 
* Offence forfeit and pay to the Chamberlains of the 
*« ſaid City for the Time being, the Sum of Three 
Pounds, to be recovered by Aion of Debt, in the 
© Name of ſuch Chamberlains, in the Court of Pleas 

«c held 
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« held for the ſaid City, and not elſewhere, with full 
« Coſts of Suit, and to be applied by them to the Uſe 
« and Benefit of the Poor belonging to the ſeveral 
« Alms-houſes erected within the ſaid City.“ 


This By-Law the Serjeant alledged to be a good One; 
And cited in Proof of it, 1 Siderf. 284; Player v. Fenkins. 


k 
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Mr. Juſt. Wilmot, at the Time of the original Motion, 
recollected that there was a * Caſe in the Year-Books, (the“ 'Tis in 11 
Prior of Dunftable's Caſe,) about a Man's being reſtrained #: C. fe- 19. 


Pl. 13. and 


front ſelling Meat in his own Houſe. e ee | 


And Mr. Juſtice Deniſon and Himſelf the (only Judges þ 
then in Court) made a Rule to ſhew Cauſe why there ſhould | 
not go a Procedendo. 


On 5th May 1759, Mr. Norton ſhewed Cauſe againſt the | 
Procedendo ; and objected to the Validity of the By- Law. { 


But a PRELIMIXARXY Doubt was made by the Court, 
(originally ſtarted by Mr. Juſt. Deniſon,) Whether the 
Court would ſuffer a By-Law to be objected to in this ſum- | 
* mary Way, upon a Motion on the Return of a Habeas | 
Corpus; in any other Caſes 19 thoſe from the | 
(iy of London.” | 


They agreed that this Method lad been always praRtiſed * P. 777. 
upon By-Laws returned into this Court, to Writs of Habeas 
Corpus cum Cauſa, directed to the Courts of the City of 
Loxpon ; Put they did not recolle& any Inſtances where | 
the ſame Thing had been 5 in the Caſe of any | 


Orrex City or Corporation, 


Mr. Juſt. Deniſon ſaid that ſuch a Diſtincdion between the 
City of London, and all other Cities and Corporations, might 
perhaps ariſe ſtom particular Methods of Recovery being 
eſtabliſhed and allowed by the Cuſtoms of London, which 


— —— — — EI 


8 cannot be purſued in this or any other Court: So that the » Theft. | 
> gs 0 2 | 

E ſhewing that to be the Cauſe, is a good Cauſe of Detainer. Wrrits iſſue [1 

Jy For upon “ theſe Writs of Habeas Corpus, the Perſons to on the Civil if 

g. whom they are directed muſt ſhew a good Cauſe of De- Side, out of 

d tainer: And if this Court cannot proceed, as the Cuſtoms . _ 

8 of London authorize their Courts to proceed; It is a good They — 

er Cauſe of Detainer. Therefore the Court will there enter thePer/on of 

ol into the Validity of the By-Law, to ſee whether that be the Defen- 

n the Caſe or not: And if the By-Law appears to be bad, dant to be 

h the Party ſhall be diſcharged, as being detained without — up; 

Ic Cauſe, with theDay 

LE and Cauſes 

= Iz And of taking 

as and detain- 


d ing Him, 


8 
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— 


And no Writ of Error lies hither from the Courts of the 
* In „her City of * Lownow. But in all otber Cities and Corpora- 
— wre tions, if a Habeas Corpus cum Cauſa iſſues, and a By-Law 
of Error is returned as the Foundation of the Action below, the 
does lie, re- Method is not, for the Defendant to object to the By-Law 
turnable in 2ο Motion; But the Plaintiff is to begin de novo, and to + 
this Court. 1 clare over again, here in this Court: And therefore the 


+Y.6 Med. Queſtion is Whether He ought not to do ſo here. 


177. 

The Court agreed with Mr. Juſtice Deniſon, that 
it was incumbent upon the Counſel for the Procedendo to 
ſhew that in any other Corporation beſides London, the Court 
had ever entered into the Queſtion concerning the Validity 
of the By-Law, upon Motion. | 


But the Counſel for the Sronndends obſerved, That the 


Action given by this By-Law is reſtrained to be brought in 
that Court, and or elſewhere: Conſequently, no 


Action can proceed in this Court, founded upon this MEGA“ 
TIVE N ; Nor can the Plaintiff declare here, upon 
the preſent By-Law. 


The only Caſes in the Books, upon any By-Law contain- 
ing ſuch Negative Words, (And all of them in London ;) 
they faid, were 1 Lev. 14. Mayor and Commonalty of London 
p. 758. v. Bernardiſton. 2 Siderf.* 178. S. C. Chamberlain of Lon- 

don v. Barnardiſton. 1 Keble 32. S. C. Player v. Barnar- 
Mr. Norton Jiflon * 6 Mod. 123. Cuddon, Chamberlain of London v. 
_ pts Prowoſt; and 6 Mod. 177. Fazakerley v. Baldo (Both, on the 
ee ſame By-Law as Barnardiſton's Caſe.) They alſo cited a 
reported: Cafe of the Chamberlain of London v. Groſvenor 14 G. 2. 
For the By- C. B. and a later One of Harris v. Wakeman 28 G. 2. 
Law bad BB. R. a Writ of Error upon a Judgment given in an 


—_— Action founded on a By-Law in this very City of Worceſter. 


there were 


no ſuch Mr. Serj. Nares, Mr. Morton and Mr. Afton, of Council 

negative for the Procedendo, deſired further Time to look into this 

Words ia it. Preliminary Queſtion : For which, they ſaid they were not 
prepared, as they were not at all apprized of an Objection of 
this Sort. | | 


The Covuxr granted it. But They obſerved, that 
if theſe Negative Words ſhould be allowed to prevail, All 
the Cities and Corporations in England, and even All the 
little Burroughs who had Courts of Record, would put ne- 
gative Words into their By-Laws, and exc/ude this Court. 


The Rules were therefore, at that Time, enlarged. 
Thele 


THEE” By... 
* nn. 
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Theſe Cauſes being now mentioned again, 


Mr. Serj. Nares, Mr. Morton, and Mr. Afton acknowledged 
that they could not find any Iuſtance where the Court had 
entered into the Validity of the By-Law returned, in a ſum- 
mary Way, upon Motion; Except in thoſe which had been 

þ returned to London, | 


; But they argued, that there was no reaſon to 22 
; between London and other great Cities; And that the Hands 
of the inferior Court ought not to be tied up, where this 
Court cannet do the Plaintiff the ſome Juſtice that the Infe- 
rior Court (by Virtue of their local Cuſtoms) can. They 
urged the great Inconvenience of obliging the Parties reſiding | 
in Corporations in the Country, to ſue in this Court for 
.Penalties of very ſmall Value and upon local By-Laws : And 
they ſaid it would be very hard, if the Plaintiffs ſhould be ex- 
cluded from entering on the Queſtion here, upon Motion, when 
it was impoſſible for them to ſupport a Declaration there. 


They cited 1 Ro. Rep. 232, Sterling's Caſe, as being 
within the ſame Reaſon as this Negative By-Law : Which 
Caſe was upon a Charter, which | had the excluſive Words 
« And not elſewhere ;*” And would have been a Ground 
for a Procedends, if it had been returned. 


And they alſo mentioned Wade and Benboe's Caſe, in 1 
Leon. 2. Pl. 3. and Cro. Eliz. 894. Grice v. Chambers; and 
* 1 Mod. 96. Anonymous: Which two latter Caſes are upon « p. 779, 4 
Cognovit Aclionem, & petit quod inguiratur de debito; under | 
Cuſtoms prevailing in Norwich and in Bri/tol. | 


——— ͤ— — 
1 " 


— 


— — — — — 


Mr. Norton, contra — This is a mere perſonal Aion : Tt is 
not an Action grounded upon a Cuſtom. And it is a Caſe 
where this Court can give the like Remedy and do the fame 4 
Juſtice that the inferior Court may il 


| Lord MansrisLD—This is an Action upon a By-Law, 
and comes removed hither from a Corporation in the Coun- 
J try, upon the Return of a Habeas Corpus : And the whole 
Queſtion, at preſent, is, Whether the Court can enter 
into the Conſideration of the Validity of the By-Law, 


. « upon the RETURN,” 
There is a ſeltled Courſe and Form of Proceeding in Caſes 
ö of this Nature; of which there are many thouſand In- 


ſtances: And yet, though there be o_ Numbers of Inſtances 
of this kind, there is net a /ingl/e One, where the Court has 

ever determined the Validity of the By-Law, upon the Re- 

, TURN, excepting in London. 
As 
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>” 


As to the Validity of this particular By-Law, If it be 
true, ** that there never was ſuch a One,” that is a ſtrong 
Argument againſt its being a good One. However the Vali- 
dity of it is not to be diſputed un the ReTuRN ; but in 
the ordinary Courſe of Proceeding in the like Caſes, wiz. by 
the Plaintiff's declaring here, and the Defendant's demurrin 
to it, if he thinks proper. It never has been done, in this 
ſummary Way, upon the Return: nor ever attempted or 
thought of before: And therefore We ought not to do it 
now. The proper Courſe is ſettled ; It muſt be by declarin 
here: And the Defendant may demur, if He has any Ob- 
jection to the By-· Law. ” 


As to Sterling's Caſe in 1 Ro. Rep. 232. It is not an Au- 
thority in this Caſe. Charters of Exemption ate very different 


from By-Laws of Corporations, 


Mr. Juſt. Dr Is ox was of the ſame Opinion. He ſaid 
that this had never been done, but upon — from the 
City of London: And this was an Attempt to get the Opinion 
of the Court extrajudicially, | 


Mr. Juſt. Fos r EA Let the Plaintiff declare here, 


Mr. Juſt. Wrir.morT ſaid He had ſearched very diligently ; 
but could not find any Inſtance, except in London, where the 
Court had ever entered into a Queſtion about the Validity 
* of a By-Law, upon the RETURN: And therefore he was 
clear © that the Court were not authorized to do ſo,” 


Per Cur. unanimouſly, | 
The Rur © to ſhew Cauſe why a Procedendo 
„ ſhould not iſſue,” was DIsCHARGED, 


And The like Rull was alſo made in the 
other Cauſe. | 


Rex ver. Richard Waite. 


HE Cour rejeded Articles of the Feace, which One 
' Thomas Burreugh, of the Devizes, offered to ſwear 
againſt the Defendant who reſided at the ſame Place. 


Their Reaſon, and their only One, (for the Charge was 
exceedingly ſtrong,) was Becauſe the Exhibitant had not 
applied or endcavoured to apply to any Juſtice of Peace in 

30 WET | bis 


— 
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* 


ä : : . 1 
his oοn Neighbourhood ; but had choſen to come hither, at 4 
ſuch a Diftance from the Defendant's Reſidence : Which . 1 


Method would put the Defendant to the unneceffary Incon- 
venience of being brought up hither, inſtead of finding S:-1:- 
rity in the Country, 


For which Reaſon, They directed the Exhit)it: 1: to -> F 
before ſome Juſtice of Peace in the V-1ghbourb137; nnd tes J 
exhibit his Articles, and pray the Securi'y of tlic Perce 
Which the Defendant might thei find in +! Country, 
without coming up to F746 8 for that urpole, 


ar ' 


Rex ver/. William Lewis, Capital Burgels and 5, 
; Alderman of New Radu. 1 


ture of a Quo Warranto, to ſhew by what Authority 

the Defendant acted in the Characters above mentioned, it 

appeared to the Court, that the Charge was exceedingly 

3 and frivolous, and could not but be known to the 
roſecutor to be ſo. 


Whereupon Per Cur. 
The RuLz was diſcharged, with Casrs, 


1 PO N ſhewing Cauſe oy an Information in Na- 


— —— 


* Foſter verſ. Snow. * P. 781. 


AUSE was ſhewn on the Part of the Plaintiff, againſt Wedneſday 

diſcharging an Order made by Mr. Juſt. Deniſon at his 2:4 May 
Chambers; and againſt the Defendant's being at Liberty to 759. 
wave his Plea, and plead the General Ifſue. 


Mr. Juſtice Deniſon's Order (made in the Vacation) was 
„That the Defendant ſhould LEAD SUCH PLEA AS HE 
** WOULD. STAND BY.” And it was objeQed to it, 
+ That ſuch an Order ought not to have been made by a + 
* Tudge at his CHaMBERS,” 


The whole Caſe was this. It was an Action on a Policy 
of Inſurance. The Declaration was delivered in Hilary 
Term laſt (on the 8th of February.) The Venue was laid 
in the County Palatine of Lancaſter. The Derendant's At- 
torney applied to Lord Mansfield, and obtained an Order 
from his Lordſhip, ** for ten Days Time to plead ; the De- 
fendant pleading an iſſuable Plea, and conſenting to take 
port Notice of Trial (if neceſſary) for the next * 

he 


— 


Bb 8 
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The Defendant had filed a Bill in Chancery: To which, 
No Anſwer was put in. The Defendant's Attorney, being 
defirous to ſee what Anſwer would be made to this Bill in 
Chancery before he pleaded, endeavoured to ftave off the 
Common- Law Trial till after the then approaching Aſſizes: 
In order to obtain which End, He pleaded a Sham Plea, 
« of a Judgment recovered in another Court.” On his plead- 
ing this Sham Plea, the Plaintiffs Attorney immediately ap- 


_ plied (it being then Yacation-time) to Mr. Juſtice Deniſon, 


who made the above Order. Then the Plaintiff's Attorney 
put in a Replication of Nul tie] Record; and made up 
and delivered the Paper-Books, with the Common Rule in- 
dorſed thereon, * to return them within Four Days; other- 
« wiſe a Writ to iſſue.” The Defendant's Attorney re- 
turned the Paper Books within the 4 Days : But at the ſame 
Time gave Notice that he would move the Court That 
4 the Judge's Order might be diſcharged ; and that the De- 
4 fendant might be at Liberty to wave his Plea.” And he 


afterwards made Afﬀidavit of all the above ſtated Facts; and 


alſo * That he verily believed, from what Evidence he was 
<< at preſent poſſeſſed of, together with ſuch further Evi- 
« dence as he expected to ariſe from the Plaintiff's Anſwer 
& to the Bill in Chancery, that the Defendant would be able 
* to make a good Defence at the Trial of this Common Law 
* Cauſe.” And he offered to bring all the Money demanded, 
into Court. | 


+ The Couxr All agreed in juſtifying the Order 
made by Mr. Juſt. Deniſon, not only as being rightly 
made upon the Circumſtances appearing to Him; but allo, 
as being ſuch a One as might be properly made by a Judge 
at his Chambers. | | 


Lord Mansp1tLD faid It was reaſonable to indulge 


Defendants with ſome Time to make their Defence, on Spe- 


cial Circumftances being made out ; And that if the whole 
Matter had appeared to him, when He gave the Defen- 


dant Ten Days, he might perhaps have granted an Impar- 


lance. 


Mr. Juſt. Dæxisox obſerved that © Pleading iſſuably” 
meant Pleading such an iſſue as the Plaintiff might go to 
Trial upon. | 


Mr. Juſt, Fos r ER obſeryed, that if the Ld. Ch. Juſtice 
had been acquainted with the whole Circumſtances of the 
Caſe, when he made his Order for Ten Days; he would have 


- granted ſo much Time as to have carried it over the Aſſizes. 


Tux Matter ended at laſt in a Rule by Conſent : And the 
Witneſſes were to be examined before Commiſſioners c. 
| Rex 
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Rex ver /. Corporation of Wigan; or 
Rex ver /. Curghey Eſq; et af. 


PON a Vacation in a Corporation, if a proper Ap- 
plication for a Mandzmus 10 go to Election be made and 
granted, Ir is vor of Courſe, That any other like Motions 
may be made by oTHER Parties, for the ſame Thing: But 
if there be a reaſonable Caſe to ſuſpet ** That the Party 
_ « who firſt moved for it, does not really mean to carry it 
« into Execution,” this muſt be particularly laid before the 
Court by Affidevit ; and then a Rule ſhall be made © to 
„ ſhew Cauſe.” Which Method was taken in the preſent 
Caſe, where the other Party had made a Prior Application : 
For, upon Afidavits of particular Circumſtances, a Rule 
was made, on Mr. Afon's Motion, to ſhew Cauſe why a 
Croſs: Mandamus ſhould not iſſue, to be directed to William 
Curghey Eſquire, commanding Him to hold a Court Leet, 
in order to go to the Election of a Mayor. 


Mr. Morton and Mr. Vinn now ſhewed Cauſe againſt this 
Rule, and why the laſt Applier ſhould not have a concurrent 
Mandamus, to command the Corporation of Migan to go to 
the Election ofa Mayor. They cited Rex v. Corporation of 
Scarborough, M. 1753. Rex v. Corporation of Haſlemere, 
M. 1753.—Both which Caſes turned upon this ſingle * P. 783. 
Queſtion, Whether there was any reaſonable Ca us 
« to ſuſpect that the Party who firſt applied for the Manda- 
© mus, did not really mean to carry it into Execution.” Now 
here, They ſaid, was no fort of Ground for any ſuch Suſ- 
icion; Nor was there, in Fact, the leaſt Intention of that 
ind. 


And they added, that if the Application for a ſecond 
Writ was at all proper, Yet it would be improper to ſpecify 
the Direction of it to the Particular Perſon named in the Rule. 


Mr. Afton, Mr. Yates, and Mr. Campbell, contra, inſiſt- 
ed that They were the fir/t Appliers for a Mandamus © to 
* hold @ Court Leet, in Order to go to the Election of a 
Mayor. 


The Caſe of Scarborough was only quia timet : And the 


Motion was, for that reaſon only, denied by the two Judges 
then in Court, 


They relied on the Ad of 11 G. 1. c. 4. Which, they 
faid was a very plain Rule to go by. In Eweſbam, P. 6 
G. 2. B. R. on the Death of an Officer of the Corporation, 
Croſs Mandamuſſes were moved for, on the ſame Day. 


Eaſter Term 32 Geo. 2. 


As to the particular Direction of the preſent concurrent 
Writ— The Court do very often expreſoly direct the Man- 
damus to particular Perſons by Name. M. 9 G. 2. Rex v. 
Burrough of Oroford B. R. 1737, was ſo; and was a Croſs 
Mandamus, without Affidavit. 8 


And it is rightly directed to Curghey, by 7 H. 9 G. 2. 


B. R. Rex. v. Matthew Manning, in Thetford, was directed 


*P. 784. 


to him % Name: And many other like Inſtances. There 


was another, which was expreſsly directed to Lord Arundel 


of Wardour, or to his Steward, to hold a Court Leet; This 
was in 1753 and 1954 ; Rex v. Williams was the Name of 
the Cauſe, | 


Their Mandamus is to the Corporation : Ours is under the 
third Clauſe of 11 C. 1. c. 4. and is to be directed to 
One particular Perſon, vis. the Perſon who ought to hold 
the Court Leet. 'I hey ſaid, Ihey only wanted to be ſecure 
of an Election within the Year. | 


Lord MansritLD— 


The Queſtion ſeems to be now taken up, (though not 
before diſputed,) Whether theſe Croſs or Concurrent Writs 
of Mandamus are to be granted of Courſe, without ſome 
* ſpecial and particular Reaſon.” And therefore 


* I will conſider it, upon the Precedents ; upon the Cir- 
cumſtances of this Caſe ; and upon the Reaſon of the Thing. 


The Priority of Application to the Court for the Writ 
of Mandamus to go to an Election, is generally caſual and 
accidental, Where, (as in the preſent Caſe) it depends 


upon the Entering up the Judgment of Ouſter, the Proſe- 


cutor has ſome Advantage, by knowing the preciſe Time 
when the Judgment of Ouſter was ſigned. | 


It has been now urged, as it ſeems to Me, from the two 
Precedents of Oreford, and of Eveſham, ©* That Croſs or 
«« Concurreat Writs of Mandamus to go to Corporate 
« Elections, are to be granted of Courſe.” Theſe two In- 
ſtances, paſſed without Argument or Oppoſition : Whereas 
the two ſubſequent Precedents cited on the other Sice, vis. 
thoſe of Scarborough and of Haſlemere, were debated and 
fully conſidered. And it is not the Courſe of the Conrt, 
(as the Maſter reports to Us,) to grant Croſs or Concurrent 
Writs of Mandamus, of Courſe, without ſpecial Reaſons. 


If there is a Ground of Suſpicion laid, That the party 
<* firſt applying for ſuch a Writ does not mean to execute it,” 
It is reaſonable to grant the Carriage of another /ike Writ 
to the other Side, But here is u fuch Ground laid, yy is 

| there 


— — 
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there any reaſon at all to ſuſpect it: On the contrary, they 
undertake peremptorily to execute the Writ which they have 
applied for. But there is another Ground laid in the preſent 
Caſe, and a very material One too; viz. a Doubt Whether 
they will execute it effectually and legally, by directing their 
Writ to the proper Perſon. The Court cannot take upon 
themſelves, preyiouſly to iſſuing the Writ, to determine 
« fo whom it ſhall be directed.“ That may depend upon the 
very Queſtion to be tried? The Court do not uſe to ſpe- 
cify by Name, to whom the Wiit of Mandamus ſhall be di- 
rected. 


If We ſhould grant Writs to 50 Parties, it would oc- 
caſion not only double Expence and double Trouble, but dau- 
Ble Elections: Which would be infinitely inconvenient to 
Corporations, and could not be prevented under ſuch double 
Writs. 


The very Words of 11 G. 1. c. 4. ſhew that it would 
be determining the Right before-hand, if We ſhould Order 70 
«whom the Writ ſhall be directed. 


As to the Cauſe of Suſpicion hete Offered, The Aﬀida- 
vits are extremely looſe, and built upon mere Imagination. 


Therefore there is no ſufficient Ground for granting two 
Writs in this Caſe. 


* Mr. Juſt, Dis ox concurred in general: And He was & p. 
particular in declaring Two things; vis. iſt. That the 
Granting two concurrent Writs of Mandamus © to go to 
Corporate Elections, is not a Matter of Courſe to be done 
without Special Reaſon ; And 2dly. That the Court are 
not particularly to ſpecify * % whom the Writ ſhall be di- 


„ reed.” And he mentioned a Cale of Rex v. Nance*. He was 
Mayor of 
Grampound, 
about 14 GC. 


2+ 1741. 


785. 


Mr. Juſt. FosTer alſo concurred. He ſaid It was at 
the Peril of the Perſon who deſires the Writ, to direct it to 
a proper preſiding Officer : And He cited the Caſe of Car- 
marthen, where the Court would not ſpecify, in particular, 
the Perſon to whom it would be directed. a 


Mr. Juſt. Wi Lor likewiſe concurred clearly, That 
« it was neither right in itſelf, nor the Practice of the Court, 
* to iſſue Concurrent Writs without ſpecia! Reaſon.” And 
ſo He ſaid' were the Cafes of Scarborough and Haſlemere. 
And here, He ſaw no ground of Suſpicion * That the firſt 
„ Applier did not mean to execute it fairly,” 


And as to the Court's giving partic 
the Perſon to whom the Writ ſhou 


ular Inſtructions about 
ld be directed; it was 


not uſual, nor in this Cafe proper: For it might be in many 


— 


Caſes, 
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Caſes, and would be in this, a Prejudging the Right of the 
Electors, before the proper Time, and in an improper Manner, 


Per Cur, unanimouſly, 
RuLE DISCHARGED, 


Rex ver. Benjamin Cox Eſq; 


"TH Court had granted a Rule for the Defendant, & 
Juſtice of Peace for the County of Middleſex, to ſhew 
Cauſe Why an Information ſhould not be granted againft 
him, for refufing to receive an Information, regularly and 
duly laid before "ay againſt a Baker for exerciſing his Trade 
on a Sunday, contrary to the Statute of 29 Car, 2. C. 7. 
(for the better Obſervation of the Lord's Day ;”) Mr. 
Cox giving it as a Reaſon for his Refuſal, ** That the 


| © Juſtices of Middleſex and of Weftminfler had come to ſuch 


P. 986, 


an Agreement amongſt themſelves, not to receive ſuch 
Informations.“ 


They laid the Streſs of the Caſe upon the Juſtices Refu- 
ſal to receive the Information at all: Though 


* Mr, Juſt. Fos TER, on the Original Motion, thought 
that there was no Need to receive it, if the Juſtice was 
of Opinion, upon its being opened to him That the Caſe 
„ ſtated to Him was not an Offence within the Act.“ And 
He intimated his ewn Opinion, pretty ſtrongly, ** that it 
« was not /o ; and that it was better that One Baker and 
„his Men ſhould ſtay at Home, than many Families and 
« Servants.” He faid He was as much for the Obſervation 
of the Sabbath, as any One: But He did not think a Pha- 
Tifaical or a Jewiſh Obſeryation of it to be neceſſary. 


Lord MaxsrIEIp likewiſe, at the fame Tine, hinted 
His Opinion“ that the Sabbath would be much more ge- 
„ nerally obſerved by a Baker's ſtaying at Home to bake 
the Dinners of a Names of Families, than by his going 
to Church, and thoſe Families or their Seryants ſtaying 
© at Home to dreſs Dinners for themſelves.” 


* 


However, They All agreed that it would be by no Means 
amiſs, that the Juſtices at Hicks's Hall ſhould have an Op- 
portunity of knowing the Opinion of this Court upon this 
Subject: And (for that Purpoſe principally, as it ſeemed to 


Me, ) they granted a Rule to ſhew Cauſe. 


Mr. Serj. Nares and Mr. $7:wwe now ſhewed Cauſe ; and 
obſerved that the Charge was not for baking Bread, but for 
baking Puddings, Pies, and other ſuch Things for Dinner. 
And that the Act of 29 C. 2. c. 7. §. 3. allows of 


dreſſing 
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dieffing Meat, on a Sunday, for 2 ; And excepts Works 
of Neceſſity and Charity. 


And all the Juſtices of Peace of Middleſex and Weſt- 
minſter have agreed that his is not an Offence which that 
Statute meant to puniſh. And this Gentleman, Mr. Cox, 
heard the whole Complaint ; and then declared the Opinion 
of himſelf and of his Brethren, © That it was not an Of- 
* fence within the Meaning of the Act of Parliment or any 
« other Law: For that he and the other Juſtices conſidered 
« jt as a Cook's Shop, and as a Matter of Neceſſity, and of 
„Relief to poor People.“ 


Mr. Norton, Mr. Morton, and Mr, Aſburſt contra, for the 
Information, cited two Caſes, of Rex v. Sergeſon, and Rex 
v. Dawſon. 


This does not appear, they ſaid, to have been a baking for 
the Poor only, or for the Poor at all; Which cannot be pre- 
ſumed : So that it does not appear to be a Work of Charity 
or Neceſſity. Nor is it to be ranked under the Appellation 
or Nature of a Cook's Shop; and conſequently not within 
the Proviſo of the third Section. 


* The Words of the AQ are © That no Tradeſman, Ar- * P. 787. 


« tificer, Workman, Labourer, or other Perſon what- 
„ ſoever ſhall do or exerciſe any worldly Labour, Bu- 
„ ſineſs or Work of their ordinary Callings upon the 
« Lord's Day or any Part thereof; (Works of Neceſ- 
* ſity and Charity only excepted.” 


$ 3. © Provided, That nothing in this Act contained, 
e ſhall extend to the prohibiting of dreſſing of Meat in 
« Families, or Dreſſing or Selling of Meat in Inns, 
«© Cook's Shops, or Victualling-Houſes, for ſuch as 
„cannot otherwiſe be provided,” 


Lord MansriEL.—The Complaint now appears to have 
been founded upon a Miſtepreſentation of the Fact: for 
the Affidavit charges this Juſtice of Peace to have refuſed re- 
reiving the Information; and that He toid them the Juſtices 
had come to an agreement“ not to grant Warrants againſt 
*+© Perſons for baking on a Sunday; Whereas it now ap- 
pears that He did hear the Charge: and that it was not bak- 
ing in general on a Sunday ; but baking Pies Puddings and 
Meat for Dinner; not ſaying a Ward about Bread, which is 
the Buſineſs of a Baker's ordinary Calling. And He told 
them“ That Tuis Sort of baking or T. ug Meat on a 
« Sunday was not, in his Opinion and in the Opinion of the 
*« reſt of the Juſtices, an Offence within the AQ.” I am 
not ſatisfied that their Opinion was wrong. And if he really 
Judged it not to be withinthe Proviſion of any Law, and had 

| | conſulted 


F —_— 
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conſulted his Brethren who thought ſo too, the Court would 
never grant an Information againſt him; even though ſuch 
Opinion had been erroneous. | 


Mr. Juſt. Dzn1s0n—This Court will never grant an In- 
formation againſt a Juſtice of Peace for a mere Error in 
Judgment. And He declared that He thought the Juſtices 
to be in the Right in their Opinion; and that this was not a 


Caſe within the Meaning of the Law : It ſeems to be within 


* P. 788. 


the Equity, though not within the Words of the Proviſo of 
Section, 3. Therefore the Rule ought to be diſcharged, 


Mr. Juſt. Fos TER concurred, that the Rule ought to be 
diſcharged. He was clear that this Caſe was not within the 
Proviſion of the AQ: But it falls within the Exception of 
Works of Neceſſity and Charity, and alſo within the Proviſo, 
as being a Cook's Shop. And it is as reaſonable that the 
Baker thould bake for the Poor as that a Cook ſhould roaſt 
or boil for them: There is no Reaſon for any Diſtinction. 


And as the Juſtice has acted rightly, and alſo upon riglit 
Motives, the Rule ought to be diſcharged 4vith Coffs. 


* A Juſtice of Peace has a Right to judge for Himſelf, 
Whether the Matter charged is an Offence within the Law: 
And if upon hearing the Charge opened, he thinks it nz to 
be an Offence within the Law, he ought not to proceed upon 
it ; which could be to no Purpoſe but merely to put Perſons 
to unneceſſary Trouble and Charge, 


Mr. Juſt, Wr.moT—lIt comes out now, that the Juſtice 
did no refuſe to hear and receive the Complaint ; though 
when it was opened to Him, he judged that He ought not to 
proceed upon it. And in this He judged right For it is not 
an Offence within the Proviſion of the Act; It is particularly 
within the Equity of the Exception of Cooks Shops, 


Therefore I think the Juſtice had no Juriſdidtion to pro- 
ceed upon the Complaint. I think that no Juſtice of Peace 
ought to be puniſhed by an Information, for an Error in 
Judgment. But I think that the Juſtice was in the right, 
in the preſent Caſe : And therefore that the Rule ought to 
be diſcharged with Coffs, 


Per Cur. 
RvuT.E DISCNARGED, with Cos rs. 
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Rex ver/. Inhabitants of Nether Heyford. 


This Cas is abridged, in the Turi: And it may be 
ſeen at large, in the Quarto Edition of my SeTTLE- 
- MENT-CaSEs, Page 479. Ne. 152. 


The End of Eaſter Term 1759, 32 G. 2. 
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Sande Rexverſ. Beardmore, (Under - Sheriff of Middle/ex.) 


16th June 


JO ME Attorney General had moved (on Monday the 29th 
of January laſt) for an Attachment againſt Arthur 


Beardmore, the Under-Sheriff, for a Contempt of the Court, 
| in taking upon himſelf, without any Pretence of 1 in 
4 to REMIT Part of the Sentence pronounced upon Jobn Sheb- FU 
| beare in Michaelmas Term laſt : One Part of this Sentence thr 
5 was That the Defendant John Shebbeare be ſet 1n and | the 
. „upon the Pillory.“ | 
And ſeveral Affidavits were then produced by Mr. Attorney Ot 
N General, which were very full in aſſerting © that the De- ; ing 
1 , fendant only ſtood up the Platform of the Pillory, un- ſo 
1 confined and at his Eaſe, attended by a Servant in Livery, | ui 
| „ (which Servant and Livery were hired for this Occaſion - 
| only,) holding an Umbrella over his Head, all the Time: Pil 
. gut his Head, Hands, Neck, and Arms were vor at all On 
„ confined or put into the Holes of the Pillory ; only that he had 
4 «« ſometimes put his Hands upon the Holes of the Pillory, in mu 
ll « order to reſt himſelf,” And it was proved © that Mr. up 
5 4 Beardmore attended as Under-Sheriff; with his Wand; FE * 
i and that He treated the Criminal with great Complaiſance, A 
i « in taking him to and from the Pillory.“ 15 
N A Rule was thereupon made to ſhew Cauſe why an At 
j tachment ſhould not iſſue againſt Mr, Beardmere, the Un- 
| der-Sheriff. did 
| | | thr 
| On Thurſday 8th February 1759, Mr. Morton, Mr, Serj, dan 
b Davy, and Mr. Howard ſhewed Cauſe. | 175 
7 Mr. Beardmore's Affidavit ſhewed, that his officiating at all ws 
1 - in this Affair was quite caſual and unexpefed, on a ſudden Bo 


Meſſage from his Brother Under-Sheriff. It was as full and | 
explicit as poſſible, That he had no Sort of Deſign or In- 
« tention, either directly or indirectly to favour $ _— 
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through the ſmall Holes, and that the Pillory was vor 
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e xthat he gave no particular Direction to his Under- Officers * P. 793. 


«© about it, but meant and intended that this Sentence ſhould 
% be executed in the uſual and ordinary Manner, as other 


«« Sentences of the like Kind were and «ed to be executed; 


and that He ſtood at a Shop oppoſite the Pillory, during 
© the whole Time, without almoſt ever taking his Eyes off 
from it during the whole "Time, in order to ſee the Sen- 
*© tence properly executed; and that He 2vould have obliged 
him to ſtand in what He, (Mr. Beardmore,) 195k to be the 
« proper Manner, if Shebbeare had offcred to withdraw him- 
« ſelf from ſuch Poſition ” And he poſitively ſwore? “ That 
according to the beſt Information he could get, Iie Iacted 
* upan the Manner in which Shebbeare ftood, to be the 
„ UsVAL and yROPER Manner of Standing, purſuant to 
* Rules worded as this Rule is : And that he did according 
© to the beſt of his Fudgment, fully and duly execute the 
judgment of the Court in the uſual and common Manner.” 


And he produced 14 or 15 Affidavits, proving that the 
manner in which Sbebbeare actually ſtood, was with his Hands 
in and THROUGH the ſmall Holes, and his Head and Face 
FULLY EXPOSED through (ſome of them ſaid in and 
through) the LANE Hele: And that he ftood fo, during 
the wHoLE Time, that the Rule required him to ſtand, 


And ſeveral of the Deponents (Sheriff's Officers and 


Others) ſwore poſitively, that the Standing without confin- 
ing the Head, was the uſual ordinary Manner, and had been 


ſo for 30 or 40 Years, in Middleſex, of Criminals ſtanding 
— to Rules of this Kind; and that it had been uſual 
n that County, net to faſten or confine the Head in the 


Pillory, for a great many Years backwards, and ever ſince 


One or Iwo Perſons who were locked down in the Pillory 
had been killed: And ſeveral of them particularized how 
much Inconvenience might follow from faftening it down 
upon the Head. And two of the Sheriff's Officers ſwore 
That they always deemed and conceived it to be a full 
Execution of the Words of the Rule, to ſtand as this Man 
* ſtood, with the Hands in, and the Head and Face expo/ed 
* through the Holes of the Pillory.” | 


But Mr. Beardmore and his Counſel admitted (or at leaſt 
did not pretend to contradict) that his Arms were not put 
2 
dawn upon Shebbeare, nor his Reap abſolutely THrusT 
THROUGH #/ Which the Sheriff's Officers ſwore they did 
not apprehend to be neceſſary or uſual, unleſs the Perſon was 
refradory. Neither indeed was it pretended, that the upper 
Board of this Pillory was at all Jet down oyer his Neck. 
Far IV. Vor. JL {K+ 5 30 7 es 
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* Mr. Howard obſerved, (amongſt other Things), that the 
Sentence of quartering and burning the BowELs of Trai- 
tors is never ſtricly executed, nor the Puniſhment of burn- 
ing in the Hand, which 1s — and notoriouſly done 
in the Face and with the Knowledge of the Judges them- 
ſelves, with a cold Iron. 7 TI Ons rf - 


Lord MansrieLp—lf the Charge be true, it is admitted 


' that ſucha Diſobedience to the Rule of the Court, by their 


own Officer, is puniſhable in this ſummary Way, 


The Fact charged is © That by the Permiſſion and under 
the Inſpection of the Under-Sheriff, the Criminal ſtood 
upright and erect upon the Platform of the Pillory ; and 
e that his Head, Neck, Arms or Hands were not put 
*.THROVGH the Holes of the Pillory; nor his Head even 
«« inclined to it.“ DH Ot 30366 L PIO: 


As to the Defence which Mr. Beardmore has ſet up,—Tt 
would have been more judicious to have made no Defence 
at all, than ſuch a one as this. The attempt to juſtify, upon 
Oath, the Offenders Standing Upright, as a Legal Execution 
of the Sentence, is an Aggravation: It is contrary to every 
Man's Conviction; And the Form of a Pillory alone demon- 
ſtrates what is meant by being ſet in, as well as upon it. The 
Offender was no more in the Pillory, than the Footman who 
LEST 9 99070 8 


Then as to the other Part of the Defence, the Uſage— 


There is not a fingle Inſtance particularized or ſhewn of 


this kind; or to prove that there has been ſuch a Uſage. 


None of his Afſidavits ſwear, that the Method now taken 
was the uſual and ordinary Method; though two of them ſay 
they conceive it to be a full Execution of the Rule. They 
only ſay that it was not uſual or cuſtomary for many 
*© Years backward, in Middleſex, to faſten or confine the 
Neck in the Pillory :” And they give the Reaſon of it 
too, and mention ſome Inconveniences of that Method. 


One of them ſays that this Man ſtood as he had uſually 
ſeen others do: But he ſpecifies no Inflances. Rewie, One of 
the Perſons who makes Affidavit, ſays he has known this 
Practice about ſetting in the Pillory forty Years, having lived 
ſo long near Charing Croſs : And he never ſaqv a Criminal ſo 
publicly expoſed in and upon the Pillory before, as this Man 
was. To be ſure The Face of a Man who ſtands upright,'is 
more Expoſed to View, than it would be if his Head were 
bent down and put in the Pillory. And therefore, though the 
Words of the Affidavit are artfully drawn, to convey another 
Meaning, the Mental Reſervation of the Swearer guards Him 
5 21 5 > : 0 . 0 from 
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a Man ſtand upon the Pillory before, in the manner that 
Shebbeare did. | 


So many Affidavits, fo ſtudiouſly and artfully penned, to 
be ſafely ſworn in One Senſe and read in another, are an 
Aggravation. 


And therefore the Rule ought, in my Opinion, to be made 
abſolute. 


Mr. Juſt. De Is ox concurred. 


Nothing imports Us more, than to ſee that the Judg- 
ments of the Court be duly executed. 


Now no Miniſterial Officer, or 5 One that has ſeen a 
Pillory, can doubt about the Meaning of ſetting a Criminal 
1N the Pillory, The very Form of the Pillory ſhews what 
it muſt mean. And it cannot be pretended that Standing 
erect uro the Pillory, is being ſet 1x it. 


If there had been ſuch a Uſage in Middleſex. it was hig li 
Time to put a Stop to it. But here 1s no ſuch Uſage proved, 

Therefore the Under-Sheriff ought to anſwer upon Inter · 
rogatories. N 


Mr Juſt. Fos rER concurred: And he conſidered this 
Affair, as highly concerning the Honour and Dignity of the 
Court, and the effectual Execution of Juſtice. Mr. Beard - 
more cannot think, nor will he venture to ſay, upon his Exa- 
mination on Interrogatories, that this is the uſual Method 
« of putting Offenders in the Pillory. 


Mr. Juſt, Wi.mor alſo concurred, that this Inquiry 
was a Matter of the higheſt Importance to the Honour of 
the Court, and the due Execution of the Sentence on Offend- 
ers; and that this Offence is of the moſt pernicious Tenden- 
ey; 8 being of worſe Conſequence, than that an Of- 
ficer of the Court ſhould combine with a Criminal to fruſ- 
trate the Sentence of the Court. 


He mentioned a Paſſage that occurred to him upon this 
Occaſion, Which He remembered to have met with in the 
Year-Books, and which is quoted in the Mayor of Oxford's 
Caſe in Palmer 454: Where the Reaſon given in the Record, 
for the Plaintiff's recavering a large Sum in a Special Action 
againſt the Defendant for beating him, being his Ad verſary's 
Attorney, was © Quia the Defendant, quantum in ſe fuit, 
non permiſit Regem * And it may be, with at leaſt 

P ag 


from Perjury, ſuppoſing the Fact to be that He never ſaw * P. 795. 
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* P. 796. * as much Propriety, ſaid of this Under-Sheriff in the preſent 
Inſtance, that quantum in ſe fait, non permiſit Regem 
© regnare,” 4 


And He expreſsly declared that in Order to execute the 
« true Intent and Meaning of this Rule, the Head and 
* Hands ought to be put in anD THROUGH the Pillory, 
* and remain ſo during the whole Time.“ 


Mr. Beardmore does not ſwear that he ever ſaw a Sen- 
tence executed in this Manner: Nor do his Affidavits ſpecify 
any Inſtance of it. He inquired into the Manner of execut- 
ing the Sentence, only in order to elude it: No Man could 
doubt how it ought to be executed. 


T think his Defence makes his Caſe worſe, rather than 
mends it. 


Therefore He was clearly of Opinion with His Lordſhip 
and the Reſt of his Brethren, *© that the Attachment ſhould 
iſſue againſt Mr. Beardmore.” 8 


The wuolk Court, commended Mr. Attorney 


General for bringing this Complaint before them; as the 


Honour and Dignity of the Court, and the End and very 
Eſſence of Jaſtice were ſo materially concerned in the due 
and regular Execution of their Sentences. | 


Per Cav. unanimouſly, Rule for the Attachment 
made abſolute. 


On the Monday following, (vis. 12th February 1759, 


the Defendant appeared, and gave Bail to anſwer Interroga- 
tories ; and was ſworn to make true Anſwer thereto. 


NM. B. Hz nab given Notice © that he would come in and 

«© confeſs the Contempt, and ſubmit directly to the Judg- 

ment of the Court.” But this Notice was with- 

drawn; his Counſel being ſatisfied that this could not be 

*Y. poft done within the“ Courfe of the Court; eſpecially as 

accord. this was not a mere ſingle Fact, but a complicated 
Charge, ariſing from ſeveral Circumſtances.” 


Lord Mansr1zLD ſaid they were certainly right in with- 
drawing their intended Motion. 


And Mr. Morton, of Counſel for the Defendant, ſaid that 
this fame Thing was formerly attempted in Dr. Colebatche's 
Caſe (who would immediately have come in and ſubmitted 
to the Judgment of the Court:) But he was obliged to be 
examined upon Interrogatories. T 

he 


— —— 


Trinity Term 32 & 33 Geo. 2. 


* 


The Defendant accordingly gave Bail, (Himſelf in 2001. 
and Each of his two Sureties in 100/.) to appear and 
anſwer to Interrogatories; And then was ſworn to 
make true Anſwer to ſuch Interrogatories as ſhould be 


exhibited againſt him. 


And after having been examined, the Interrogatories and 


Examination were referred to me, as uſual: And I 
made my Report. The Examination was much to 
the ſame Effect as his Defence upon his Afﬀdavits. 
And the Rule was as follows— 


Sathrday next after the Morrow of the Aſcenſion c, 
32 E. 2. (26th May 1755.) 


Upon hearing the Report of James Burrow Eſq; Coroner 
and Attorney of this Court, It is adjudged by this Court, 


That the Defendant is in Contempt It is thereupon Or- 


dered That He be committed to the Cuſtody of the Mar- 
* ſhal of the Manſbalſea of this Court.” But by Conſent of 


his Majeſty's Attorney General, It is Ordered that the ſaid 
Defendant be continued upon his Recognizance ; And that he 


us fin. 


the ſaid Defendant do perſonally appear in this Court on the 
ſecond Day of next Term, to receive the Judgment of this 
Court. It is thereupon further Ordered that he the ſaid 
| Defendant: be now diſcharged out of the Cuſtody of the 


ſaid Marihal, 


The Defendant now perſonally appearing in Court pur- 
ſuant to the laſt Rule= | 


Mr. Juſt. De nisox pronounced the Sentence. 


He firſt expatiated upon the Offence. In doing which, He 


declared, that it was at the Sheriff's Peril, to execute the 


MH Q 1 1 Ra 


Rule of the Court in a proper Manner ; And that no One 
could poſſibly doubt that the Suffering a groſs Offender, an 
infamous Libeller of the King and Government, to ſtand in 
Triumph, exe& upon the Pillory, with a Servant holding an 
Umbrella over his Head, inſtead of Standing with his Head 
in the Pillory, by Way of Diſgrace and Ludibrium (which is 
the Intent of this kind of Puniſhment,) was a highly improper 


and inſufficient Manner of executing; this Rule of the Court. 


” After which, He gave the Sentence upon the Defendant 
Beardmore, for this his Contempt; vis. a . 


( „ 


* 


To pay a Fine of Fol. and to be“ committed to the 


Cuſtody of the Marſhal, for 2 Months, and till the 
Fine ſhall be paid. "= 


Rex 


P. 797- 


* He was 
fill Under- 
Sher ff at 
this Time. 
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* P. 798. | Se, | 
Ta wy * Rex verſ. Mayor and Jurates of Rye. - 
19 une | | | 

1759. IR Richard Lloyd ſhewed Cauſe why an Attachment 1M 


ſhould not iſſue againſt the Mayor an D Jurates, for not 
retuining a Mandamus directed to them; commanding them 
** to admit and ſwear Edwin Wardroper into the Office of 
One of the Jurates of that Corporation; or to ſhew Cauſe 
&« qwhy they refuſe to admit him.“ 


His Cauſe was, that it was not poſſible for them jointly 
* to make any Return at all.” For the Mayor claims a ſole 
and excluſive Right to nominate this Jurate ; And the Ju- 
rates deny that the Mayor has any ſuch ſole and excluſive 
Right: So that it is impoſſible for the Mayor and Jurate to 
join in any Return; unleſs either the One or the Other 
ſhould give up the Right which they inſiſt upon. The Ju- 
rates would return“ Non fuit elefus : But the Mayor refuſes 
to join in this Return; becauſe He ſays that the Jurate 7s 
duly choſen; And the Jurates can not force him to join in 
their Return. Therefore it would be hard to puniſh the 
innocent promiſcuouſly with the guilty, 


Sir Richard was for the Furates ; and he offered to put 
the Right into rey of Trial : But He faid they could 
not give up their Franchiſe, It may be tried, either upon a 
Return of Non fuit electus, or upon a feigned Iſſue. We 
are not perverſe and obſtinate; but lie under a real honeſt 
Difficulty : We cannot pay Obedience to the Writ, conſiſt- 
ently with our Oaths, | 


And an Atttachment will anſwer no End or Parpoſe ; For 
if an Attachment ſhould go, and the Defendants ſhould be 
examined upon Interrogatories, it would come out to be a 
mere Queſt ion of Rie Hr. | 


Note—The Right claimed by the Mayor was“ to fill up 
* the Vacancy of Jurates happening during his Year, * 
generally: But the Jurates deny that the Mayor has 9; 
fuch a Right, generally ; though they admit that he has | 
it upon the fngle Day of his Election; but not after- 
wards, (as they alledge.) =o f | 


It ended in a Rule by Conſent, to try the Right in a * 
feigned Iſſue, at the Sittings after this Lerm, for Middleſex ; 
on the Queſtion— Whether Edwin Mardioper was duly 

elected, or not :” And further, that the Books ſhall be in- 
ſpeed, and Copies taken c; and the Books themſelves 
9 at the Trial; on proper Notice Oc; and that the 
arty who ſhall prevail, may be at Liberty to enter up his 

Judgment as of this Term. 
| - V. G Mad. 
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| oo and Peter Robinſon his two 
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2 . 6 Med. 152. Domina Regina v. Chapman, late * p. 799. 
Mayor of Bath - (7th Point.) Comberb. 373. Caſe of New 
Sarum. Rex v. Church-Wardens and Overſeers of St. Chad's, 


H. 8 G. 2. B. R. reported in Lucas 


Priſoner's Cale. 


ORD MansriztD declared, it was the Opinion of 


56. 


Wedneſday 
20th June 


1759. 


All the Judges, upon a Conſultation had among them, 
„That the late Act of 2G. 2. c. 22. (for the Relief of In- 


« Perſons (being expired, Nothin 


* ſolvent Debtors with reſpect to the Impriſonment of their 


further can be done 


upon that Act: But that they are within the Proviſion of 


«© the new Act.“ 


And the Court declared to thoſe now preſent in Court; 
That they muſt immediately give Notice purſuant to the“ *32 C. 2. c. 
new Act: For that this new Act requires 14 Days Notice; 28: F. 13. 
and there ate only 14 Days of the Term now remaining. | 


Mr. Juſt. Dznisow obſerved th 


t the Judges came to a 


like Reſolution upon the Expiration of the former Act, as 
they are come to now, [V. ante 747, 748.] 


Note—That Act of 2 G. 2, c. 22. was a temporary Act: 
Which was explained and amended by an Act of 3G. 2. 
c. 27. and continued by 8 G, 15 24. and 14 G. 2. c. 34. 

fie 


(which perpetuates the Clauſe 


tting T mutual Debts + See this 


One againſt the Other ;) and again amended and con- Foint of ſet- 


tinued by 21 G. 2. c. 33. and 


finally revived and conti- 


ting off mu- 
tual Debts, 


nued by 29 G. 2. c. 28. until the fr/# Day of June and theſ 
1759. 80 that this Act expired on the 1ſt of June. AQz of 2 & 


But the late AR, of || laſt 2 does not COMMENCE 8 G. 2 and 


till the 15th of the ſame June 
a CHASMu of 14 Days. 


clearly and ſatisfactorily explained by Lord 
901. Young v. Diego Arines, 132 


Rex ver / Robert Robinſon, Clerk. 


HIS was a Motion in Arreſt 

Iv picruxExr againſt the L 

obey an Order of the General Quarte 
of Stafford made upon him for his | 


Conſequently there is alſo that of 

4 | / 8, 9 W. z. 
c. 11. §. 8. 
moſt fully 


Mansfield, Poft 1.8 November 17 59. pa, 


G. 2. c. 28. 


February 
22d June 
| | 1759. 
Judgment, upon an 
Jefendant for refuſing to 
r Sefhons for the County 
ceeping and maintaining 
Intant Grand Children: 


a which, the Breach was laid according to 43 E/zs. c. 2. f. 7. 


It 


* 


Trinity Term 32 & 33 Geo. 2. 


— ES 


— k — 


p. $060. * It came on, no leſs than four Times, before the Court. 


The Indictment recites an Order of Seſſions made on the 
* V. B. The 11th of January 1757, 30 G. 2, * directing That the 
Order e- © Defendant Robert Rabinſon ſhould, from the Date thereof, 
cites are „Weekly and every Week pay or cauſe to be paid unto 
Hon ot. e the Overſeer of the Poor of the Pariſh of Waterfal for 
of thele the Time being, the Sum of 28. for the Relief and 
Children; © Maintenance of his ſaid Grand-Child James Robinſon ; 
their beirg «© and the like Sum of 25. for the Relief and Maintenatice 
_— of his Grand-Child Peter Rob inſon; and to continue ſuch 
che Com- ©* reſpeQiive Payments until ſurtber Order.“ With which 
plaint of the Order the Defendant was duly and legally ſerved, on 2 it 
Pariſh; the of the ſame Fanuary. . 
Ability cf 6 n | 
ag bp And the Charge is, “that the Defendant not regarding 
iin #* the ſaid Order nor the Laws and Statutes of this Realm 
them; and relating to the Relief of the Poor of this Kingdom, did 
other proper . not on 2 1ſt January, 30 G. 2. nor hath ſince the Date of 
wie 17 « the fard Order, Weekly and every Week or otherwiſe 
Order: Ang howſoever, paid or cauſed to be paid unto the Overſeer 
that the of the Poor of the ſaid Pariſh of Walerſal for the Time 
Facts were, being, either the ſaid Sum of 25s, for the Relief and 
by proper „ Maintenance of the ſaid James Robinſon, or the like 
wer rare Sum of 25. for the Relief and Maintenance of the faid 
pear to hs © Peter Robinſon, or any Part of either of the ſaid Sums z 
Juſtices at © nor hath he the ſaid Robert Robinſon, at any Time or 
eſhons. Times from or ſince the Date of the ſaid Order, relieved 
* maintained or provided for them the ſaid. J. R. or P. R. 
* or either of them, according to Law; But he the ſaid 
** R. R. upon the ſaid 21ſt Day of N 30 E. 2. and 
continually afterwards, until the Day of the taking the 
Inquiſition, unlawſully wilfully obſtinately and contemp- 
* tuouſly did and yet doth neglect and refuſe to pay or cauſe 
to be paid unto the Overſeer of the Poor of the ſaid 
„ Parith of Vater ſal for the Time being, Weekly and 
« every Week from the Date of the ſaid Order, the ſaid 
ſevetal and reſpeQive Sums abovementioned, contrary to 
* the Purport and Direction of the faid Order, and in 
+« manifeſt Breach and Contempt of the ſame; To the 
„ great Damage of the Inhabitants of the faid Pariſh of 
* Waterfal, Jo the evil and pernicious Example of all 
© Others in the like Caſe offending ; and alſo againſt the 
Peace of our ſaid Lord the King his Crown -and Dig- 
6 nity.” | | 


1 RR 


The Indictment was found at a Quarter Seſſions holden 
the 12th of Juſy 31 G. 2. The Defendant had been con- 
victed upon it; and Judgment ſigned, as poft. pa. 8o1, 


On Monday 5th February 1759, Mr, Morton moved an 
This 


Arreſt of Judgment, 


1 


PF a. - „nnn © 


Fr 


the Crown Side) at any 


nal Judgment itſelf. 


Trinity Term 32 & 33 Geo. 2. 


— 


* This is a NEN] Offence, with a particular Penalty : * P. 801. 


And Section 11th of 43 Elis. c. 2. prefcribes a very ſum- 
mary Method of recovering the Penalty. Therefore tis 
not indidtable. 6 Med. 86. Watſon's Cale, and Caftle's Caſe ; 
and Cro. Fac, 643. Caſile's Cafe : Both which Caſes are ex- 
preſs, that where a Statute creates anew Offence, and 
gives a particular Penalty, the Party ſhall not be puniſhed 


dy Indifment,” Now here, the 7th Section gives n par- 8 


„ thall forfeit 205. for every Month which they ſhall fall 


ticular Penalty, vi. Upon Nom. Every One of them, 
directs how that Forfei- 


* therein:” And the 11th Sectio 
ture ſhall be levied and employed. 


But it being litigated by the Other Side, previouſly to their 
ſhewing Cauſe. ** Whether the Motion in Arre/t of Tudg- 
«* ment was made WITHIN Tine; 


The Secondary certified, (on Thurſday the 3d of May 
laſt,) Ad ä . | 


The Cover then held, notwithſtanding the Caſe 
in 1 Salk. 78. The Queen v. Darby, which ſeems contrary,) 
That a Motion in Arreſt of J dgment may be made (on 

me BEFORE OENTENCE 
« pronounced,” For that the Judgment ſigned in the Office 
is only an interlocutory Judgment; And the Award © quod 


© capiatur” is only to bring the Defendant in, to receive the 


final jud 


O 


gment or Sentence of the Court; but is net the f- 


They obſerved that the Judgment in Darby's Caſe, in 


ObjeRion. 
Ty. ante, 
Pa. 843. 


Rex v. 
Wright, 
Clerk, P. 
1758.31 C. 


2. 1 
S. P. 


Salk, 78. is there ſaig to be a ©© Capiatur pro fine; and 


the Capias there iſſued might poſſibly be for the Fine, after 


a final Judgment. 


As to the Objection in Arreſt of judgment, It was, for 
the preſent, Demel x Adjourned, 


On che Monday following Mr, Alon, ſupported hy Mr. 
Gilzert, ſhewed Cauſe why the Judgment againſt the De- 


tendant ſhould not be arreſted. 


They did not diſpute the Rule laid down in Caff1e's Cale ; 


Hut denied that here was a particular Penalty preſcribed by 


this Act of 43 Elis. c. 2.F. 7. And cited 2 Hawk. P. C. 
c. 25. F. 4. pa. 211. from whence they endeavouzed to prove 
that An Indictment is not excluded unleſs it be fo particu- 
larly expreſſed in the Act of Parliament. 


They urged That an Indictment is the proper Remedy for 
diſobeying an Order of Seſſions. And, in the preſent In- 
ſtance, they ſaid, the Remedy given by the Act of 43 
Elis. is inadequate: For the Child may die W _ 

ONLN ; 


Trinity Term 32 & 33 Geo. 2. 


— 


» ů 


*P. 802. * Month; And the Forfeiture is only 20s. for every Month 
that they ſhall fail, Another Reaſon why an IndiQment is 
not excluded, is becauſe if the Party liable ſhould remove out 
of the County, the Remedy given by the Statute would be 
of no Effet. And here, the Defendant in Fact did remove 
out of the County, They remarked that the Caſe in 5 Med. 
329. and 2 Salk. 474. S. C. Rex v. Turnock or Turner was 
exactly ſuch an Indictment as this: And no ſuch Objection 
was there made; but it was quaſhed upon One of quite 
_— kind, (namely, the Omiſſion of the Word © Quar- 

« teriall,”) 


2. Peſi803, The Caſe of * Rex v. Davis, M. 28 G. 2. B. R. proves 

8. C. cited „ that an Indictment will lie, where the Remedy is not ade- 

at large. „ gute. (That was an IndiQment againſt a Pariſh Off- 
cer, for refuſing to receive a Pauper regularly ſent to his Pa- 

+7. Pot riſli.) Rex v. Boys, + P. 26 G. 2. 1753. B. R. proves the 

805. S. C. fame Thing, | 

cited at | 

large, And here is no particular Mode preſcribed bow the Penalty 

17. F. 11th, is to be f levied, . And the Forfeiture is not given by way 

which di- of Execution ; but in the Nature of a new Judgment. 

_ * 1. Here is no Remedy at all given, in Caſe the Diſobedience 

Diftreſs ::2 be in Non-payment for three Weeks ; being only ſo much 

Sale; or in per Month, 9 e 

33 1 a 

thereof, the Offender to be committed without Bail or Mainprize till the Forfeĩtur es 

ſhall be ſatisfied and paid.“ 3 | wn | 


2 Hale's H. P. C. 171. ſays That if there be a probibi- 

% tory Clauſe, an Indictment will lie, Upon the probibitory 
*Zutſee the ** Clauſe,” 4 70% „ 0 
next Clauſe | 64 | 1 => 1 | 
in the ſame An Indictment (it muſt be agreed). would not lie uro u 
> PR the Statute ; becauſe it gives a particular Remedy, But yet 
the Act be the Statute does vor TAKE AWAY the Common Law Re- 
not prohibi- medy: And the rather, as this Remedy, preſcribed by the 
_ — AR, is not an effefual and adequate One. iT e 
particu 


53 This is an Indictment at Common Law, for diſobeying an 


purſued.” Order of Sefftons ; not an Inditment upon the Statute, for 
this PARTICULAR Offence, | #465 


Mr. Morton contra, in Reply, cited 7 Co. 36. a. where it is 
ſaid That an Act of Parliament which gives a Penalty, 
„ ought only to be followed, in the Proſecution and levy- 
ing of it.“ | | 


And this Act ſpecifies the Remedy, as well as makes the 
Offence. This is a ſummary Law; and is directory, to 
« pay ſuch a Sum as the Juſtices ſhall aſſeſs.“ And the Re- 
medy is adequate. The Defendant does not appear to be 

removed out of the County: This is only aſſerted, not 
proved. As to the ſmall Space of Time within the Month, 
f no 


Trinity Term 32 & 33 Geo. 2. 


® no Penalty at all is incurred, fill there is a Month's Ne- * P. 803 
glet: It was not the Intention of the Statute to inflit 
2 till after a Month's Failure of Compliance with the 

rder. þ-- 


Cux. apvis.” 


The Court having taken ſome Time to conſider it, 


Lord MansF1ELD now delivered their Opinion. 


The Objection to this Indictment is, That the Offence 
* 18 NOT indictable; becauſe the Act of Parliament has * * . C. 5. 
pointed out a particular Puniſhment and a ſpecific Method & ni. 
of recovering the Penalty which it inflicts.“ 


The Rule is certain, © That where a Statute cREATES 
* @ new Offence, by prohibiting and making unlawful any 
Thing which was lawful before; and appoints a ſpecific 
* Remedy againſt ſuch new Offence, (not antecedently un- 
% lawful, ) by a particular Sandlion and particular Method 
« of Proceeding, that particular Method of Proceeding muſt 
«© be purſued, and no other.” And this is the Reſolution, 
in Caftle's Caſe, Cro. Jac. 643. 


But where the Offence was antecedently puniſhable by a 
Common-Law Proceeding, and a Statute preſcribes a Par- 
ticular Remedy by a Summary Proceeding ; there, Either 
Method may be purſued, and the Proſecutor is at Liberty 
to proceed either at Common Law, or in the Method pre- 
ſcribed by the Statute z becauſe there the Sanction is-c u- 
MULATIVE, and does not exclude the Common Law Pu- 
niſhment. 1 Salk. 45. Stephens v. Watſon, was a Reſolu- 
tion upon theſe Principles: In that Cafe, + Keeping an + The 34 
Alehouſe without Licence was held to be not indictable, Point of it. 
becauſe it was no Offence at Common Law ; and the Sta- 
tute which makes it an Offence, has made it puniſhable in 
another Manner, | | 


There was a Caſe in this Court in M. 28 C. 2. Rex v. 
Davis, In Arreſt of Judgment l. an Indictment againſt 


the Defendant, Overſeer of the Poor of the Pariſh of Sz. 
Peter ad Vincula within the Liberty of the Lower of Lon- 
don, for refuſing to receive and provide for Hannah Goth- 
ridge, a Pauper removed to that Parith by an Order of two 
Juſtices made by Virtue of 13, 14 C. 2. c. 12. by which Act 
the Juſtices are impowered to remove a Pauper to the Place 
of his laſt legal Settlement. But there is no Proviſion by 
that Act, to puniſh the Officer, i Caſe he refuſes to RE- 
CEIVE the Pauper : So that the only Remedy was at Com- 
mon Law, to indi him. Afterwards, by 3, 4 V. & N. c. 
11. It is enacted, that if an Officer refuſe to receive a Perſon 
removed by an Order of two Juſtices, he ſhall forfeit 51. 
to be recovered in a ſummary Way,—It was r 
; that 


. — oy oat. - 


Trinity Term 3a & 33 Geo. 2. 


*P. 804. © * that this was Matter not indifable, becauſe it was a 
„% New Offence created, and a particular Method appointed 
* by this laſt- mentioned Act.“ On the other hand it was 
« ſaid that notwithſtanding the Remedy given by the laſt- 
„ mentioned AR, the Common Law Remedy, by Indict- 
„ ment, remains; and the Officer of the Poor may be pro- 
ceeded againſt either Way.” The Court held the Offence 
to be 1NDICT&BLB,;z and diſcharged the Rule fo ſhew 
Cauſe why the Judgment ſhould not be arreſted : For they 


held the Offence to have been indictable after the AQ of 


13, 14 C. 2. c. 12, and conſequently not a new Offence ori- 
V. Rex v. ginally created by the 3, 4 W. & M. c. 11 *. | 
Beyall, Tr. | | 
3 3 5.  $o, in the preſent Caſe, a Remedy exiſted before the Sta- 
* 2d July tute of 43 Eliz : For Diſobedience to an Order of Seſſions is 
1759. Fel. an Offence indidtable at Common Law. Here, the Relief 
4. 632. a is to be aſſeſſed and directed by order of Seffions : And a 
| aim particular Proceeding, in a ſummary way, is preſcribed by 
Rex v. Da- the Act, as a particular Sanction and Method of Puniſh- 
vis. ment, in Caſe of Failure, But it is to be preſumed, that 
the Legiſlature then knew and confidered ** that Diſobedience 
«© to an Order of Seſſions was an Offence indictable at Com- 
„mon Law.“ So that they muſt have intended that there 
ſhould be, and there aQually are Two Remedies in the 
preſent Caſe : One, To proceed by way of Indid ment for 
diſobeying the Order, where the Weekly Payment is neglect- 
ed or refuſed to be made; The Other, to ;difrain for the 
20s. Penalty, after the Expiration of the Month. 


The former Method has been taken, in the preſent Caſe: 
And there is no Doubt but that an Indid ment will LIE 
for diſobeying an Order of Seffions. 


+7. 7-3). But + notwithſtanding that here are t . Remedies given ; 

accerd”. Yet it would be extremely oyyREssIVE, to take the Re- 
medy by Indictment, if there are no Circumſtances which 
obtrudt the Proceeding - in the ſhorter way of ſummary 
Remedy: This would indeed be very wrong and unteaſon- 
able, where the ſummary Remedy can be put in Practice. 


But in ſome Caſes it may be impracticable to proceed in the 

* ſummary Method, by way of Diſtreſs: As if the Party 

upon whom the Order is made, be gone out of the County, 

(which is ſaid to be the Caſe here ;) In which Caſe, the 

Penalty cannot be levied by Diffreſs and Sale, nor the 
Offender committed by the Juſtices. | WS 


And there may alſo be a Diſobedience to the Order even 
before the Month is cut: And the Forfeiture is only 205. 
for every Month which they ſhall fail. However, that 
would be too ſevere, To indi for Diſobedience 8 Fug 

er, 


— a—_— _— ro” WY a a a 1 


an Inilictment. 


Trinity Term 32 


33 Geo. 2. 


* Order, with ſuch very great Haſte as not to wait till the * P. 805. 


Month ſhould be expired. 


B 43 Elis. c. 2. $. 2. It is enacted © that the old 
* Church-Wardens and Overſeers ſhall account for the 


Money in their Hands, and fl 
„to the Church-Wardens and 


all pay over the Balance 
Overſeers, upon pain of * V. F. 4. 


«« forfeiting 205. for each Default.“ Vet there was a Caſe 
in P. 20 G. 2. B. R. Rex v. Bill, where Two Overſeers 


were indifed for not obeying a 
by they were ordered to pay ov 


Order of Seſſions where- 


counts to the new Church-Wardens and Overſeers. 


In the Caſe that has been + m 
Trin. 27, 28 C. 2. B. R. there 


ntioned of Rex v. Boys, 


as no other Remedy but J. ante 


by way of Indictment. It was an Indictment before the £02. 
Juſtices of the Liberty of Sz. Alban for not obeying an 


Order of Seſſions whereby the 


efendant was ordered to 


pay the Coſts of an Appeal againſt a Poor Rate, which 


by 17 G. 2. c. 38. f is to be recovercd in the fame Man- 1 V. F. 4th. 


ner as Coſts upon an Appeal againſt an Order of Re- 


moval ; which by 8, 9 V. 3. c. 30. * are recoverable by *. C. 3d. 


Diſtreſs and Sale (or Commitment where no Diſtreſs is to be 
had,) where the Party lives out of the Juriſdiction, (by 
Warrant of ſome Juſtice of Peace for the Place where the 


Party inhabits:) But F the Part 


lives wirulx the Ju- 


riſdiction, (which Boys did,) there is no other Remedy but by 


way of Indidtment. And on De 
for the King. 


So that the Caſe feems to be e: 


urrer, Judgment was given 


actly parallel and in Point 


with the prefent Caſe. For that was a Cafe where the 
ſummary Method could not be uſed ; Becauſe the Defendant 
inhabited within the Juriſdiftion ; and the Summary Reme- 
dy is given only againſt tuch as live out of the Juriſdiction: 
So that the particular Remedy failed ; and an Indictment 


conſequently lay, 


The true Rule of Diſtinction 


ſeems to be, That where 


the Offence intended to be guarded againſt by a Statute, 
was puniſbable BEFORE the making of ſuch Statute pre- 
ſcribing a particular Method of puniſhing it, There ſuch 
particular Remedy is CUMULATIVE, and does not take 


away the former Remedy: But 
*« FORE, ſhall for the future 


where the Statute only 


e puniſhable in ſuch and 


enacts © that the Doing any Ye NOT PUNISHABLE BE- 


« ſuch a particular Manner,” There it is neceſlary that 
ſuch farticular Method, by ſuch Act preſcribed, muſt be 


ſpecifically purſued ; And not the 


Common Law Method of 
We 


the Balance of their Ac- them to ac- 


Trinity Term 32 & 33 Geo. 2. 


P. 806. * We are all of Opinion, 


* 7, Peſt. That the Judgment ought * wor to be Arreſted: 
fa. $32. And therefore the Rule muſt be diſcharged. 

Rex v. Bey- : 

all, (3d Ob- | 

jection in 

by mans] Rex verſ. Robert Parnell. 


Saturday 
1759. ous, corrupt and wilful PE RJ VURx, in certain Articles 
of the Peace exhibited by him, upon Oath, againſt Sir 
Thomas Allen and his Servants ; for which Perjury he had, 
ſome time ago, been committed in Court, upon his volunta- 


rily appearing there, to complain of Difficulties which he 


pretended to meet with, in obtaining Proceſs upon his Ar- 


ticles: Which Articles were very expreſs and poſitive ; and, 


by the Courſe of the Court, muſt have been looked upon by 
the Court, to be true; according to the declared Opinion of 


+ Rex v. the Court in + Lord and Lady Vane's Caſe. 
Ld. Viſcount | | 
Fane, Hil. 


17 But, upon this Man's ſubſequent Application as above, 


1743. B. R. and upon reading the Affidavits offered by Sir Thomas and 
his Servants and Others, in Anſwer to that Complaint, it 
appeared manifeſtly to the Court to be a malicious voluntary 
and groſs Perjury. | | 


Whereupon, the Court not only rejected his Complaint, 


and ſtayed Proceſs againſt the Defendants, but alſo com- 
mitted the Complainant for Perjury; taking a Recognizance 
from the Defendant's Clerk in Court © to proſecute Shim for 
the Perjury.” 

Which Perjury being afterwards fully proved upon Him 
at the Trial, the Sentence now pronounced upon him 
was 


To be ſet in and upon the Pillory at Charing- Croſs (on 
16th July next,) for One Hour; and to be TRANS- 
PORTED for Seven Vears. 


Note — He appeared, throughout the whole of this Tranſ⸗ 
ation, to be a very malicious dangerous Fellow. 


2 


| Aſtley 


23d June J Defendant ſtood convicted of a very groſs, malici - 
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FS © — WR "Y 1 * 


rr 4 


CY 


ITY 


; 


Trinity Term 32 & 33 Geo. 2. 


* Aſtley Bart. ver/. Younge Eſq. : 8 hoy 
Tr. 32, 33 G. 2. Rot'lo 25. © 150 Fn 


= was an Action upon the Caſe, for ſpeaking and 
publiſhing defamatory, falſe, malicious and libellous 
Words, of and concerning the 1 Sir John Aſtley. 


The Plaintiff, after premiſing (as uſual) the Innocence 
and Integrity of his Character, good Manners, Cc, ſets 
out in his Declaration, That the Defendant being One of 
the Juſtices of Peace for the County of Wilts, and having 
refuſed to grant a Licence to one Henry Day for the keep- 
ing of a public Inn and Ale-houſe in Everly in the County 
of Wilts aforeſaid ; * Application was made to this Court * F. ante, 
concerning the faid Refuſal: And on that Application, Sir Pa. 556- 
John Aſtley, the Plaintiff, made an Affidavit in Writing and 581. 
upon Oath, which was produced and read before the ſaid 
Court, of certain Matters and Things relating to the ſaid 
Refuſal ; and alledges that He had ſworn the fame with great 
Truth and Veracity. That the Defendant, maliciouſly in- 
tending to ſcandalize Sir John 1 on the iſt of September 
1757, at the City of London, in a certain Diſcourſe with 
diverſe Subjects of this Realm concerning the faid Sir John 
and his Affidavit aforeſaid, falſely and maliciouſly 5yorE 
and pUBLISHED to thoſe Subjects the following falſe de- 
famatory and malicious Words, wiz. © Sir John Aſtley, in 
his Affida vit, hath sworn FALSELY ; and J have prov- 
ed to the Court the contrary of what Sir John hath ſworn. 
«« Sir Jobn hath a great Eſtate: but I would not, for his 
„ whole Eſtate, have ſworn as he did.” And in another 
Diſcourſe on the ſame Day Cc with diverſe other Subjects, 
the Defendant maliciouſly intending as aforeſaid, malicioufly 
and falſely c publiſhed the following Words, dig.“ Sir 
John is roRSwoRrN ;” (meaning that the ſaid Sir John Aſtley 
had been guilty of Perjury.) + Whereas in Truth and in + Here the 
Fact, he the ſaid Sir Job had not in his ſaid Affidavit nor Words are 
in any Part thereof ſworn falſely, nor ever was guilty of any laid, ia fe- 
Perjury whatſoever. By reaſon of which faid malicious N 
falſe and ſcandalous Words c, 12 the ſaid Sir J. A. hath ners, as to 


been grievouſly injured c. the Phraſe 

| and Expreſ- 
fion, but withont any material Difference of Import: As, „Sir J. A. hath ſworn 
« falſely ; Sir John hath a great Eſtate, but, for his whole Eſtate, I would not have 
«© ſworn as he hath done.“ Again, © Sir J. A. in his Affidavit, hath ſworn falſely ; 
And I have proved to the Court the Contrary, Sir Jen hath a great Eſtate : 
& but for his whole Eſtate, I would not have ſworn as He did.“ Again, „Sir 
FJ. A. hath ſworn falſely; And I have proved the Coatrary.” Laſtly, © Sic 
„ Jebn Aſtley is forſworn.” | 


Then 


- . gn 
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P. 808. * Then the Declaration proceeds, to this Effect, vis. 


Plea, 


And whereas, whit the aforeſaid Application to the Court 
of our ſaid Lord the King before the King Himſelf, concerning 
the ſaid Refuſal of the ſaid Edward Younge to grant a Licence, 
was depending in the ſaid Court, and before the Publication 


of the Libel hereinafter mentioned, to wit (9c, the faid Sir 


Jobn had made and exhibited his Affidavit as aforeſaid, and 
been ſworn to it c; Nevertheleſs the Defendant, well 
knowing the Premiſſes, but again contriving and maiiciouſly 
intending to vilify and aſperſe the Reputation and Charac- 
ter of the ſaid Sir John and to bring him into very great 
Infamy and Diſgrace, afterwards vis. on 24th January 
1758, did wickedly and maliciouſſy ale exhibit and publiſb 
to the ſame Court of our Lord the King before- the King 
Himſelf, a certain malicious falſe and ſcandalous LIBE U, 
contained in @ certain ArrIiDAVvIT in Writing of Him the 
ſaid Edward, concerning (amongſt other 2 the ſaid 
Sir John Aftley and his Affida vit aforeſaid; In which Affida- 
wit of the ſaid Edward Younge there were and are contained 
(amongſt other Things) certain fal/e malicious and ſcandalous 
Matters concerning the ſaid Sir John and his aforeſaid Affi- 
davit, according to the Tenor following, viz. © And more- 
** over he” (meaning the faid Edward Younge) © ſhould 
have thought himſelf deſerving of all which Sir John 
* Aſtley hath so raLsELY Sworn againft him, if the 
*« Fear of any Power upon Earth could have moved him 
to act judicially againſt his Judgment ;” as by the ſaid 


Affidavit of the ſaid Edward, remaining affiled of Record 


in the faid Court &c, more fully appears. Whereas in 
Truth and in Fact, He the ſaid Sir ohn Alley did not in or 


by his ſaid Affidavit ſwear any Thing falſely againſt the ſaid. 


Edward, nor ever was guilty of any Perjury or falfe Swear- 


ing whatſoever. By reaſon of which making exhibiting and 


publiſhing of the ſaid malicious falſe and ſcandalous Libel 
ſo publiſhed by the ſaid Edward Younge as aforeſaid, the 
ſaid Sir John is very much injured in his Character c; To 
the Damage of the ſaid Sir John of 5000. And thereupon 
he brings 2 Suit Sc. | | ; 


The Defendant (having obtained Leave to plead double,) 


| firſt pleads © Not Guilty,” to the whole Declaration: And 


iſſue is joined thereupon. 


Then for further Plea to the Second Count, The Deſen- 
Gant, ſetting forth the Complaint made againſt Him, as 
above, juſtifies That He made ſuch Arripavir as in the 


ſaid 2d Count is mentioned, in his own DEFENCE againſt 


the ſaid Complaint made to this Court againſt Him for his 
Refuſal to grant ſuch Licence, and in Anſwer thereto and 
to the ſaid Aﬀidavit of the ſaid Sir John ſo made to ſupport 


_ corroborate and ſtrengthen the ſame Complaint as aforeſgid. 


I The 


A „„ „ oO© 


2 23 0220 


| 
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The Plaintiff demurred gen 
to the laſt Count: And the 


endant joined in Demurrer. 


Mr. Serj. Davy argued this Demurrer for the Plaintiff— 
The Plea, He ſaid, was inſufficient. For it admits the Charge 
of making the Affidavit maliciouſſy and with Intent to aſperſe 
the Character of Sir 7h A/tley: And the Defendant juſtifies 
it, not as being true, but only as being made in Anſaver to a 
Complaint ſupported by Sir Fobn's Affidavit; But does not 
alledge it to be a NECESSARY Part of his Defence. And 
every Ting, povle be taken moſt ſtrongly againſt the Party 
pleading. Therefore it muſt here be taken that it was 
„ NoT @ neceſſary Part of his Defence.“ | 


And this is a Libel, undoubtedly. 


Lord MansyrsLD—Shew that a Matter given 1n Evi- 
DENCE in a CourT or JUSTICE, may be proſe- 
cuted in a Civil Action, as a LIBE. The Court, in- 
deed, before which ſuch Evidence is given, may cenſure 
2 1 


Serj. Davy—l will prove it; (iſt) from Authorities; (adly) 
from the Reaſon of the Thing. 


Firſt—He cited, as Authorities, that (as He faid) would 


ally to the Defendant's Plea * P. 80g. 


T prove it, 4 Co. 14. 6. pl. 3. Buckley v. Wood; and 1 + 8. V. 
Haw#, P. C. 194, 195. (where Hawkins offers his own pri- Fef, 8 10. 


vate Opinion, and a very juſt and reaſonable One.) 


Secondly—It would be moſt highly incanwenient, if it was 
otherwiſe. For any Man's Character might be cruelly injured 
by ſuch an Artifice as this: And it he could not be protected 
by legal Methods, He might (as in a State of Nature) be dri- 
ven to revenge HimsELy. It is very ſeldom that the Court 
before whom ſuch an Afﬀidavit is wantonly and maliciouſſy 
exhibited, interfere by their Cenſure. 


This is an abſolute direct and unprovoked Charge of PR n+ 
JurY: "TisaLinzc, in the Form of an Affidavit. Recri- 
mination does not at all ſerve to ſhew Innocence. This was 
not done to defend himſelf, but to As PEARSE Sir John. 


And the Plea is no Anſwer to the Matter Charged in the 
Declaration. He is charged with meaning and intending to 
accuſe Sir John of Perjury: And he does not deny it. This 
is a Matter of Fat ; which He ought to have anſwered. 


PART IV. Vol. II. L The 


* 
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* The Plea admits that this was a LIBEL:“ And the 


Truth of a Libel can not be juſtified. 8 


Mr. Winn, contra, was beginning to argue the Caſe, on 
Behalf of the Defendant. | | 


- But Lord ManzrteLD told Him, it was unneceſſary for 
him to ſpeak to it; as the Matter was ſo plain. 


Here was a Charge againſi the Defendant in a Court of 
Juſtice, made upon Oath, and ſupported by an Affidavit of 
dir J. A: And in the Affidavit of the Defendant in Anſwer 


to this Complaint, He mentions the Charge upon him, and 


denies it, with this Concluſion of calling it what Sir John 
„ Aſtley has ſo FaLsELY ſworn againſt Him.” 


Now in every Diſpute in a Court of Juſtice, upon Oath, 
where One by Affidavit charges a Thing, and the Other. by 
Affidavit denies it ; the Cale is erdinarily much the ſame (in 
Effect) with the preſent ; And Each Party might bring a 
Civil Action againſt the Other: For it too often happens, 
that the Affidavits and Evidence are, in Terms, p1xEcTLY 
OPPOSITE to Each Other. 


As to the Authorities cited, the former is not applicable to 
this Caſe; And the latter even leſſens the Authority of the 


former: And though there may be $ good deal of Senſe per- 


haps, in the Opinion of Hawkins, Yet neither of theſe two 
Authorities relate to giving Evidence, nor to a Court that 
bas Juriſdiction. 


And as to the Reaſon of the Thing There can be no 


SCANDAL, if the Allegation is material : And if it is not, 
the Court before whom the Indignity is committed by imma- 
terial Scandal, may order Satisfa@ion, and expunge it out of 
the Record, if it be upon Record. | 


This that is now under our Conſideration, aroſe upon the 
very Point in Queſtion : It is not a collateral Recrimination. 
And Nothing is more common than to uſe the Word © un- 
+ TRULY” upon theſe Occaſions; dig. As the adverſe 


Party has wntruly ſworn:” Which is much the fame 


Thing as the Expreſſion here uſed, © Which Sir J. A. bath 
* ſo falſely (worn againſt Him.“ 


In the Caſe of Lake v. King, 1 Saund. 131. The Matter 
charged as the Foundation of that Action, (which was an 
Action upon the Caſe for printing and publiſhing a ſcandal- 
ous Libel upon the Plaintiff,) was contained in a Petition to 
a Committee of Parliament for Grievances, exhibited in a 
Court of Juſtice, It was agreed © That no Action lay for 

| | « exhibiting 


| 
| 
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Matter contained in it was falſe and ſcandalous ; BE- 
«© CAUSE it was in a ſummary Court of Juſtice, and before 
© Thoſe who had Power to examine Whether it was true 


„ exbibiting the Petition, I was lawful,) alrhough the“ P. 811. 
* or falſe:” And Judgment = for the Defendant, 


upon this Point, That it was the Order and Courſe of Pro- 
* ceeding in Parliament, to print and deliver Copies Ec , Of 
* which the Court ought to take judicial Notice.” 


There is another Caſe, which is vaſtly ſtronger ; vis. 1 
Ro. Abr. 87. Title © Adion ſur Caſe,” Letter M. Pl. 4. In 
an Action upon the Caſe by A. againſt B. the Plaintiff de- 
clares, that he took his Oath in this Court of B. &. againſt 
B. of certain Matters, to bind him (B). to his good Beha- 
viour : And thereupon B. then ſaid, falſely and —— 
intending to ſcandalize the Plain if, in the Hearing of the 
Juſtices and Officers of the Court, and Others there being, 
* THERE 1s vor a WorD TRUE IN THAT Arfi- 
* DavIT ;} And I will prove it by 40 Witneſſes.” It was 
holden © That the Action was w Or maintainable : For the 
*« Anſwer which B. made to the ſaid Affidavit was a Fu/ti- 
** fication in Law, and ſpoken only ix Derence of Hin- 
ſelf; and that in a LEGAL and jupicial Way. (in as 
much as he ſaid He would prove it by 40 Witneſles,”) 


As to the Words, that Caſe is quite parallel to the preſent : 
And they were only ſpoken in his own Defence, and by Way 
of Juſtification in Law, and in a legal and judicial Way, in 
Answer to a Complaint made againſt him to the Court. S0 
here the Defendant's Affidavit is in Defence to a Complaint 
againſt Him; which Complaint was ſupported by the Affda- 
vit of the preſent Plaintiff Sir John Afley : In Anſwer ta 
whichAfhdavit of Sir John's, the Defendant made the Affida- 
vit containing the Words upon which the preſent Action is 
grounded. 


This ought not to be made a Matter of Queſtion: And 
We are all of Us clear in the ſame Opinion. — 


And if the Matter of Fact be juſtified, the Epithers that the 
Plaintiff has thrown into this Declaration fall to the Ground, 


As to the Words polen by the Defendant our of Court. 
There is a Plea of Not Guilty to that Count. So that tha? 
Point is not now before Us. 


This Expreſſion was taken Notice of by the Court, at the 
Time when the Affidavit was read; and diſapproved of in- 
deed as to the Word * falſely; Which was thought too rough 


and courſe an Expreſſion, but yet was not judged to require 
a formal Censuke from the Court. 


L 2 Me. 
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* Pp. $12, Mr. Juſt. Dex150w concurred with his Lordſhip ; and 
thought the Matter to be extremely plain, 


- 

As to the Epithets and Innuendoes thrown into the Decla- 
ration, They are immaterial ; ſince the Subſtantial Fad it- 
ſelf is juſtified: For if the Matter is not actionable, the Man- 

ner is of no Conſequence. 


Mr. Juſt. Fos r E concurred, 


Mr. Juſt. WILMor alſo concurred ; and added, That 
* There the Caſe in * 1 Ro. Abr. 87. Pl. 4. is in t Sir William Tones 
— 31. and in + March 20. Pl. 45: And, in Sir William Jones 
Clapham. the very Word .* falſe” is made Uſe of; Le Defendant 
t There malitioſe dit, que ceo fuit raLsE Affidavit ; et que 40 


called Bel. © yojlent jure al contrarie.” 
ron v. Clap- 


_ 5 Per Cur. unanimouſly and clearly, 


"called Aed- * | JoupemenrT for the Derenpanrt. 
on v. Clap- 


ham. | 4 
Friday 29th Maud ver/. Barnard. 
June 1759. 


HE Queſtion, upon the Regularity of sR RVE x 

Weir, was Whether a Writ returnable on ſuch 
« a Day, can be ſerved ATEN the Court ir riſen upon 
„ that Day.” 


This Service was at Rochefter, in Kent ; about 8 o'Clock 
in the Evening. Folly 


. To prove it irregular, were cited Cro. Elix. 761. Wolley v. 
Mofely, (ſub finem +) © A Writ may be executed on the Day 
« of the Return, becauſe the Sheriff may have it in Court, 
* to return.” 2 Salk, 626. Harwey v. Broad A Writ 
«« may be executed the Day it is returnable ; but 19 after.” 
6 Med. 130. Perkins v. Moullaſton: The Execution of a 
* Capias on the Day of the Return, EDENTE Curr, is 
« good : Secus, vor.“ 


But Per Cur'—1t muſt, at leaſt, be proved by the Perſon 
who objects to the Service, That the Court was up:“ 
For, otherwiſe, We will intend it to be regular. 


Lord MaxSsTIELD— And in the Reaſon of the Thing, it 
is as impoſſible for the Sheriff to bring the Defendant into 
Court before its Riſing, as before the End of the Day of its 
Riſing, in all Caſes where the Diſtance is too great to bring 
him up within EIT HER Time: As in the preſent Caſe, 
from Rocheſteg, after 7 or 8 in the Evening; which was the 
Time when he Proceſs was ſerved. 


But, 


8 


— 


But, however, there was a Caſe in Point in this Court,“ P. 813. 
in the 11 G. 2. * Powell v. Pugh, or Pugh v. Powell ; Where * It was 
Proceſs was holden to be well ſerved on the Day of the _ . 


Return, after he Riſing of the Court. 


It, 12 G. 2. 


Sec the Note 


Note — There have been more Determinations, of the below. 


ſame kind: vis. In the Caſe of Weyburn v. Neale, M. 

19 G. 2. 1745. B. R. Mr. Miller moved to ſtay Pro- 
ceedings; For that the Defendant was ſerved with the 
Writ, on the Day of the Return, at Eleven at Night. 
And it was ſworn © that the Co was not fitting upon 
« that Day at Five in the Afternoon.” (In fact, it roſe 
at toe, that Day.) And upon ſhewing Cauſe, The 
Rule to ſhew Cauſe why the Proceedings ſhould not 
4 be ſet aſide” was diſcharged. 


In the Caſe of Hall v. Gatton, H. 2 G. 2. B. R. The De- 
fendant was ſerved on the 27th of Nowember at Seven 
in the Evening: And the Court roſe that Day at Three. 
It was denied * to ſtay Proceedings.“ ; 


In the Caſe of Moſs v. Powell Tr. 11, 12 G. 2 B. R. 
The Defendant was ſerved with a Copy of the Procels, 
between 7 and 8 in the Evening of the Day when the 
Writ was returnable ; after the Court was up. The 
Court held the Writ to be well ſerved; and that the 


Plaintiff had the whole Day: And they would not 


take Notice at what Hour the Court roſe. 


Per Cur'—The Rule © to ſhew Cauſe why the Pro- 
« ceedings in the preſent Caſe ſhould not be ſet aſide, was 
DISCHARGED, 


[So that the Point is now ſettled.] 


Symes ver/. Sy mes. 


Motion for a Prohibition to the Eccleſiaſtical Court 
I was denied by the Whole Court; For that where the 
Eccleſiaſtical Court have FJuriſdiction (as in the preſent Caſe 
they had,) And they have pronounced Sentence, the Re- 
medy muſt be by Appeal, and not by Way of Prohibition : 
But if they proceed where they have no Juriſdiction at all; 
there a Prohibition may be applied for, after Sentence in 
the Eccleſiaſtical Court. 


They were clear that the preſent Caſe was within the 


Juriſdiction of the Eccleſiaſtical Court: And they had al- 


ready given Sentence of Excommunication. 


There- 
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Saturd, 
© 2oth 2. 
1759. 


in Cuſtody, as to the ſaid Solomons's Suit, until the 61h Day 


* Therefore They refuſed even to make a Rule to ſhew 
Cauſe : though it was much preſſed by Mr. Popham. 


Coppendale ver/. Bridgen and Another. 


"ER 8 was an Action on the Caſe, againſt the Defen- 
dants as Sheriff of Middleſex, for a falſe return, in 
returning Nulla Bona” to a Py bn directing them to 
levy 2050 J. Debt, and 6 J. 10s. amages, on the Goods 
of John Debonaire, recovered againſt him by the Plaintiff, 
in the Court of Common Pleas. | 


A Special Caſe was ſettled and agreed upon at the Trial, 
(aſter the General Iſſue pleaded ;) And a Verdict was takes 
tor the Plaintiff, for 292 J. 76. Damages, ſubject to the 
Opin of the Court upon the faid Cale : which is as fol- 
OWS— 


Tt was proved at the Trial, that the Plaintiff ſued out a 
Bill of Middleſex againſt Debonaire, on the 2d of May 1757, 
returnable on Wedneſday next after 3 Weeks from the Day 
of Eaſter. That a Precept was made out thereupon ; and 
the party ærreſted the ſame Day. That being ſo under 
Arreſt, -on the 4th of the ſame May, He was charged with 
Proceſs out of the Court of Common Pleas, at the Suit of 
One Foſeph Solomons : And was, the ſame Day, brought by 
Habeas Corpus, to Mr, Juſt. Clive's Chambers in Serjeants 
Inn; and committed to the Fleet, charged with both Actions. 


'That the Plaintiff in Trinity Term 30, 31 G. 2. accord- 


ing to the Courſe of the Court, obtained a Judgment 


againſt him in the Court of Common Pleas, for 2000/7, 
Debt, and 61. 10s. Damages. 


That on 19th June, a Fieri Facias thereupon iſſued, at 
the Plaintiff's Suit, to the Sheriff of Middleſex, RETURN - 
ABLE from the Day of the Holy Trinity in 3 Weeks, (which 
was the 26th Day of June) And that on the 18th of the 
ſame Month, the Defendants, being Sheriff, 700k divers 
Goods of the ſaid Debonaie, in Execution, and levied there- 
out the clear Sum of 292/. 7s. And that on the 5th Day 
of November the Defendants returned ** NULLa BONA.” 


It was allo ſtated, That the ſaid Debonaire was a Trader 
within the Intent of the ſeveral Statutes concerning Bank- 
rupts; And that he remained in Cuſtody, at the Plaintiff's 
Suit from the Time of the rIiRs T Arreſt, (which was on 


the faid 2d of May 1757, as aforefaid,) UNTIL and uron 
the 2d of July following: On which Day, he was diſcharg- 


ed out of Cuſtody, as to the Plaintiff's Suit, but continued 


of 


33 Geo. 4 


& 
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* of the ſame July. And that a Commiſſion of Bantrupi- P 815. 
cy, on the 5th Day of the ſaid July, was iſſued againſt the 

ſaid Debonaire; and he was duly declared a Bankrupt, on 

the ſame Day: And on the 21/7 Day of the ſame Month, 

his Effects were in due Manner aſigned. 


And the 
* upon the 
recover againſt the Defendants i 


Mr. Aſburſt for the Plaintiff, 


The Queſtion is Whether Debonaire's Lying in Priſon 2 
Months will have fo far ReLation to the Time of the 
firſt Arreſt, as to affect his Goods which were taken in 
Execution upon a Proceſs returnable before the two Months 
were expired; but not actually returned till after he had lain 
in Priſon 2 Months, 


The AQ of 21 Tac. 1. c. 19. F. 2. ought to be taken 
favourably for particular Creditor 


As to the Caſes of Came v. Coleman, Tr. 2 V. & M. in 
Cam Scac', 1 Salk. 109. and Duncombe v. Walter, Hil. 32, 
33 C. 2. in C. B. 3 Lev. 57. and Hill et al. v. Shiſh, Paſch. 
3 Fac. 2. in 2 Shower 512. and Smith v. Stracy, Tr. 2 Ann. 


eſtion ſubmitted to the Court is, Whether 
hole of this Caſe, the Plaintiff is intitled te 
this Action.“ 


coram Holt at Nifs prius, in 1 Salk 


a later Caſe than any of * theſe, 
+ Tribe v Webber , which denied 
and is full in Point againſt it. 
theſe Caſes are cited and diſcuſſed. 


376. gives a full Report of the Caſe of 
ports of the Caſe of Duncomb v. Walter a 


And He cited Skinner 270. J 
. Raym. 724. Cole v. Davies et a, 
Bankrupt ; and argued from them 


% Good, to all Intents and Purpoſe 


tiff himſelf, he ſaid, would not hay 
the Money, if it had been paid 
that it was levied.” 


But the Sheriff is undoubtedl. 
Demand ; becauſe the Truth of t 
to be what was true at the Return- 


t 


. 110, t11.—There was 
in P. 17 C. 2. C. B. of . ite, 
that of Smith v. Strucy, pa.g38:Reſe 


v. Green, 

where 4 of 
Davis's Laws relating to Bankrupts, pa. 
Tribe v. Webber : And the differsgs Re- 
re there compared and adjuſted. 


Tinton's Caſe, and 1 Ld. 
„ Allignees of Maul, a. 
„„ that the Execution is 
s: And even the Plain- 
7e been obliged to refund 
to Hita upon a Return 


liable to the Plaintiff's 
he Return muſt be taken 
Day of the Writ; and it 


muſt be conſidered as if it had 
UPON the Day whereon it was ma 


been actually returned 
e returnable. 


The Caſe of 1 Cooper et al v. Chitty et al', B. R. M. f V. ante, 


1756. 30 G. 2. proves that no 
done by the Sheriff, nor could h 


rong would have been 29. 22. 
have been hurt, by re- 
turning 


— — 
— — 4 — — 
— — — — 
2 — 
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— 
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P. 816, #turning © That he had levied the Money and had it rea- 


* V. ante, 
Pa, 20. 


tion. 


dy: For at the Return-Day, the Man was not a Bankrupt. 


And no ſubſequent Relation can exculpate the Sheriff ſor 


returning Nulla bona,” 
Mr. Yates, for the Defendants. 


The Queſtion turns upon two Conſiderations ; 


1ſt. Whether the preſent Return ſhall be taken as a Re- 
turn made upon the Return-Day : And if fo, then Whe- 
ther it was a good Return, as ſuppoſed to be made upon the 
Return-Day. 


zd. Whether it is to be taken as a Return made upon the 
ſubſequent Day, when it was actually made. 


Firſt—The Relation is to the Time of the firſt Arreſt. 
Conſequently, the Goods were not the Bankrupt's Goods, 
even at the 7 
then, by ſuch Relation, the Property of the 2 The 
Defendgnt Debonaire Himſelf had then (by reaſon of ſuch 
Relation,) no Intereſt in them; Nor conſequently, could 
the Plaintiff have any Right to them veſted in him by the 
Seizure of them, 


If a Judgment is reverſed, a Plea of . Nul tiel Record” 
is good. . pg 


And as to the Plaintiff's Refund the Money, if he had 
received it upon a Return of its being levied; He anſwer- 
ed, that if the Plaintiff had actually received the Money 
of the Sheriff, He »:u/ft have refund:d it: And He cited 2 
Strange 996. Ruſb et al v. Baker, as a Proof of his Aſſer 


But Secondly— The Sheriff was not called upon to make 
a Return, TILL the 5th of November; which was long 
after the Bankruptcy and the Aſſignment. - 


And no Fiction of Law ſhall make an Officer guilty of a 


falſe Return, But here, the PEE. the Writ to have 


een actually returned Ar and pon the 
tion, and contrary to the Fact ſtated, 


The Sheriff had no Right to take the Goods of the Aſſig- 
nees: And Trover would lie againſt him for it, if he ſhould 
do ſo; “ Cooper v. Chitty M. 1756. 30 G. 2, B. R. was ſo 
determined: And the Sheriff ought not to be liable to an 


ay, is a mere Fic- 


Action both Ways. 


Mr. 


ime when the Writ was returnable; but were 


Sa as at mw wer PRs. © ww. a A, „ „ td 


Sm am Ft > ak... 
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* Mr. Aſburſt, in Reply — 


the Man is not a Bankrupt, i 
Priſo 


n. 
The Right of Seizure of the G 
Plaintiff uro the Day of the 
could not be deveſted by a ſubſeg 


ods was VESTED in the 
Return : And therefore 
went Aſſignment of them. 


And upon the Day when the Writ 


was returnable, no Body 


could then ſay That the Defendant wovlp lie in Gaol 
* 2 Months, and by ſo doing become a Bankrupt.” 


Ihis is not like the Reverſal of a Judgment. For, here, 
the Right to ſeise the Goods was actually wefted in the 
Plaintiff: Therefore the Sheriff is guilty of a falſe Return, 
in returning Nulla bona.” It was the Duty of the She- 
riff, to make his Return on the Day when the Writ was 
returnable : And he ſhall not profit by the not returning it 
in Time. ; 


As to 2 Strange 996. Ruſb et al, Aſſignees of Ryland, v. 
Baker: Though the Action might lie in that Caſe, againſt 
the Defendant Baker, Yet this Plaintiff would not, in the 
preſent Caſe, have been liable to refund the Money, if he 
had received it upon a Return that it had been levied,” 
But if he would, the Sheriff can not avail himſelf of that. 


Lord MaxSsFIEID— This Bankrupt was firſt arreſted 
at the Suit of the Man who is the preſent Plaintiff againit 
the Sheriff ; he was afterwards charged in Cuitody, at the 
Suit of Solomons. 


The iſt Queſtion is Whether 
Whether theſe were the Goods 9 
And that depends upon the Bank 
in the Original Action. 


he Return be falſe; i. e. 
f the Bankrupt, or not. 
ruptcy of the Defendant 


If this Man, Debonaire, was a 
May, when he was firſt arreſted 


Bankrupt on the 2d of 
t the Vlaintiff's Suit; or 


even upon the 4% of May, when he was charged in Cuſto- 


dy at the Suit of So/omons; The 


oods could not belong 


to Him, but muſt have belonged to the Aſignees, by Rela- 


tion backwards to that Time. 


Now the Words of the“ AQ are as plain as poſſible: 
They are That all and every Perſon Fc, who ſhall &c ; 


« Or, being arreſted for Debt, ſha 


Il after his or her Arreſt, 


« lie in Priſon 2 Months or _ upon that o AN 
riſon for Debt; ſhallbe 


* accounted 


„ OTHER Arreſt or Detention in 


* 214 Fae. 1. 
c. 19 92. 


4 
© | 
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# P. 818, © * accounted and adjudged a Bankrupt toall Intents and Pur- 


* V. ante, 


Pa. Zi to 
38. 


* poſes, F Ro YE TIME of his or ber ſaid Pixs r Arreſt.” 


This Man was arreſted on the zd of May : and on the 
4th of May, was charged in Cuſtody, with that and another 
Action And it is admitted, that he did lie 2 Months in 
** Priſon;” vis. till the 6th of Fuly, at So/omons's Suit; and 
till the zd of July, before he was diſcharged as to the 
Plaintiff's Suit. . 


The Lying two Months in Priſon is a ſtrong Preſumption 
that the Perſon was in/olvent at the Time of the Arreſt. And 
the Act ſays that if he lies in Priſon 2 Months upon that, 
* or ANY OTHER Arreſt, He ſhall be adjudged a Bank- 


*« rupt from the Time of the fir? Arreſt.” So that here 


is plainly an Act of Bankruptcy on the 4h of May; what- 


ever Diſpute may be made about there being One upon the 2d. 


Conſequently, the Sheriff's Return is TRUE. 


If the Sheriff had returned, that he had levied c;“ 
and had actually paid the Money to the Plaintiff, on the 261h 
of June, (which was wiTHIN the two Months,) the Sheriff 
would have been excuſed ; becauſe it was impoſſible for 
Him, at that Time, to know that the Defendant wouLD 
lie 2 Months in Priſon ; And therefore He was under an in- 
vincible Ignorance of this Event. But the PrainTiee, 
could have had no Advantage by this: For till He would 
have been liable to xEFUxD the Money; although the 
Sheriff might be excuſable in Paying it to him. 


But at the Time when this Return was in Fad made, it 


was then certainly true, and known to the Plaintiff to be 
true, That the Man was become a Bankrupt :” and the 


Goods were then the Property of the Affignees. 


And in the Caſe of * Cooper v. Chitty et al, It was de- 


termined ** That in ſuch Cate the Sheriff might and ought 
«* to return Nulla bena.” Therefore this is a plain Caſe. 


Nothing could ſupport the Plaintiff's Claim, but his ſhew- 
ing that the Bankruptcy was not incurred till after the 187% 
of June; which was the Time when the Goods were taken 
in Execution, | 


Mr. Juſt. Devisox concurred. 


When the Sheriff made the Return, it was then cer- 
tainly true, That the Defendant was a Bankrupt, before 
» the Taking of the Goods.” Indeed if He had returned 
| the 
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* the Writ upon the Day, when ie was made returnable, * P. 819. 


rhaps He might have been HiMsELF juſtified in return- 
ing“ that he had levied and fold the Goods,” and even in 
paying the Money over to the Plaintiff : But yet the PlAlx- 
TIFF Muſt have refunded it, even in tbat Caſe. 


However, it is here ſtated, © that the Return was made 
% on the 5th of Nowember : Which was long after the 
Relation had taken Place. | 


Mr. Juſt. FosTt:x—The Relation, in this Caſe, is in 
Fawour of Equity and Juſtice ; and is expreſsly directed by 
the Statute. | 


And this Return is TRUE : For the Man was a Bank- 

rupt at the Time of the Sheriff's making it, by ſuch Relation 
backward, prior to the Taking of the Goods. If He had 
made this Return on the Day of the Return of the Writ, I 
cannot ſay that even that would have been a falſe Re- 
turn : Becauſe the Relation is made to be to the Time of the 
firſt Arreſt, by the expreſs Words of the Statute. 


Mr. Juſt. WiLmoT was of the ſame Opinion with the 
Reſt of the Court. | 


The AR is poſitive, in making the Bankruptcy to com- 
mence from the Time of the firfi Arreſt ; wherever the 
Trader ſhall lie in Priſon 2 Months, upon that or any other 
Arreſt. And the Reafon why it ſhould be fo, is very ob- 
vious z viz. Becauſe it is a Preſumption of his [n/olvency at 
the TIME of the Arreſt: For a Man in Trade muſt be very 
low, both in Point of Fortune and Credit who lies 2 Months 
in Priſon, without being able either to pay his Debt or to 
procure Bail. | 


As to a Return of this Sort made on the 26th of June, 
which was the very Day upon which the Writ was made 
returnable ; | have ſome doubt about, if that had been the 
Caſe. I am not ſo clear that He could then have returned 
« Nulla bona :” Becauſe at that Time, there was no AR of 
Bankruptcy ; And it was impoſſible for the Sheriff to knew, 
that there wouLD Be One in future, by the Man's lying 
2 Months in Priſon, and thereby becoming a Bankrupt re- 
latively to the Time of the firſt Arreſt, 


But there can be no Sort of Doubt but that at the Time 
when the Return was actually made, it was true that the 
„ Defendant was become a Bankrupt, by having lain 2 
«© Months in Prifon:” And conſequently, the Goods 
were then the Property of the Aſſignees, by Relation to the 
Time of the firſt Arreſt, 


It 
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* P, 820. #It appears to Us, upon the State of the Caſe, That 
the Return was not actually made, TILL the 5th of Nowem- 
ber. And indeed if the Sheriff had, at the very Day of the 
Return of the Writ, returned that he had levied the 
% Money,” and had thereupon immediately paid it over to 
the Plaintiff; there could be no Sort of Doubt but that the 
Aſſiguees might nevertheleſs have recovered it back from the 
PLainTLIFF., So that the PLainTIry could not, even 
in that Caſe, have profited by ſuch Return. e 


Per Cur. Let the Poſtea be delivered to the DR E- 
DANTS ; in Order to have a Judgment of Nox- 
SUIT entered thereon. | 


Monday 2d ins a 5 ins ! 
8 Collins ſen. ver. Collins jun. 
Paſ. 32 G. 2. Roto 405. 
THIS was an Action of Debt upon Bond. 


The Condition appeared, upon Oyer, to be to pay the 
« Plaintiff an Annuity of 10 /. a Year during his Life; and 
„ likewiſe to maintain him in Meat Drink Waſhing and 
Lodging, in THE DwELLING-Housz at Crun- 
* DALL Exp, fer and during his Life.” 


To this Declaration, the Defendant pleaded (by Leave) 
| ſeveral Pleas. | 


As to the Payment of the Annuity of 10 J. per Annum— 
There was a Plea of a Set- ; (viz. that only 60/, is due 
to the Plaintiff on Account of the ſaid Annuity ; And that 
the Plaintiff owes him-moie than 60/. vig. 500.) 


As to the maintaining the Plaintiff c, — There was a 

* Cee this Plea * That the PLainTIFF LEFT THE HOUSE vo- 
Plea more Lux TARILY, and did not board and lodge in the Houſe : 
P, + So that He (the Defendant) was not obliged to board waſh 
and lodge him. But the Defendant avers that he was always 
ready to maintain him &c, Ar and ix the Houſe. [V. infra.] 


The Plaintiff demurs : And the Defendant joins in De- 
murrer. | 


The latter Plea depended upon the Words of the Con- 
dition: which was,—** That if Joſeph Collins the Younger, 


his Heirs Executors or Adminiſtrators, do and ſhall well 


and truly pay or cauſe to be paid unto Joſeph Collins the 
Elder and his Aſſigns, Yearly and every Year during his 
«© Life, One Annuity of 101. of lawful Money of 
* Great Britain, clear of All Taxes e, on the 25th.of 

| „March 


nt „esse renne ere 
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* 
« March and 29th of September Yearly ; And if the ſaid e P. 821 · 
% Jaſeph Collins the younger ſhall find provide and allow to 
« and for the ſaid Joſeph Collins the Elder, good and ſuffi- 
* cient Meat Drink Waſhing and Lodging 1w the Develling- 
4 Houſe at Crundall-End aforeſaid ; Ihen this Obligation 
© to be void: But if Default or made in the Payment 


— 


&« of the ſaid Annuity of 10/7. or any Part thereof, at or 
upon any or either of the Days abovementioned for the 
% Payment thereof; Or if he the ſaid Joſeph Collins the 
« Younger ſhall neglect or refuſe to MAINTAIN AND 
EEE the ſaid Joſeph Collins the Elder, during his natural 
Life as AFORESAID ; Then, and in Either of the faid 
“ Caſes, to be and remain in full Force and Virtue.” 


The Defendant (having Leave to plead ſeveral Pleas Ge,) 
eaded a SET-0FP, (as is beforementioned) to the former 
rt of the Condition, which was for Payment of the Annui- 
ty. And as to the latter, He pleaded that the Houſe at Crun- 
dall-End was the Houſe where the faid Joſeph Collins the 
Younger dwelt, and ever ſince has dwelt, with his Family; 
And that he did admit the ſaid Foſeph Collins the Elder, and 
receive him into the ſaid Houſe ; and did, until his Departure 
aftermentioned, find provide and allow to the ſaid Foſeph the 
Elder Meat Drink &c [in the Words of the Condition:] 
But that he the ſaid Joſeph the Elder, of his own Accord, DE- 
PARTED FROM THE Salpd Hovuss at Crundall-End, 
and has never yet returned, to be THERE provided with 
Meat Drink c (ut ſupra) ; Nor hath ever required to be 
provided with any, or to have any allowed, THERE. And 
the faid Joſeph the Younger has always been ready to have 
provided the faid Fo/eph the Elder with Meat Drink c (ut 
ſupra) aT and ix the ſaid Dwelling-Houſe, if He had not de- 
parted, or would have returned mw ER: But that He al- 
ways has refuſed and ſtill does refuſe to return; but has con- 
tinued abſent from THENCE. Therefore he could not pro- | 
vide him with Meat Drink Ce (ut ſupra) Ar or tw the ſail a 
Dwelling-Houſe. | | 


To this Plea, the Plaintiff demurred : And the Defendant 
joined in Demurrer. | 


Mr. Serj. Poole, on Behalf of the Plaintiff, argued That 
this Caſe of an Annuity or Yearly Payment does not fall within 
the * Statute of 8 G. 2. c. 24. F. 5. concerning Set-offs ; be- VJ. ante, 
cauſe the Action is not brought for Sum complete and cer- oo / N 
tain, but for a Part of a growing Sum payable for Life ; Cale. 


whereof future Payments will be EE becoming due. 


Now if the Judgment be here entered for the Remainder 
(as that AQ directs,) it paſſes in rem judicatam; and the 
Plaintiff cannot recover any more, on any future Default of 
Payment upon the fame Bond, 


By 


| 
| 
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P. 812. * By F. 4. of this AQ, The Proviſion for ſetting mutual 


Debts one againſt the Other, was looked upon as highly juſt 
and reaſonable at 4 Times : It is therefore provided that the 
Clauſe in 2 G. 2. c. 22. for ſetting mutual Debts One 
« againſt the Other” ſhall be and remain in full Force for 
ever. : | 


Section 5. of this Act of 8 G. 2. c. 24. provides © That 


* by Virtue of the ſaid Clauſe in 2 G. 2. c. 22. (which is 
thereby made perpetual,) Mutual Debts may be ſet againſt 
each other, either by being pleaded in Bar, or given in Evi- 
„ dence on the General Iſſue, in the Manner therein men- 


„ tioned, notæufthſtanding that ſuch Debts are deemed in 


* Law to be of'a different Nature; Unleſs in Caſes where 
either of the faid Debts ſhall accrue by reaſon of a Penalty 


contained ig any Bond or Specialty; and in all Caſes 


«© where eithef the Debt for which the Action hath been or 
<< ſhall be brought, or the Debt intended to be ſet againſt 
© the ſame hath accrued or ſhall accrue be reaſon of an 


“ ſuch Penalty, the Debt intended to be ſet off ſhall be 


„ pleaded in Bar, in which Plea ſhall be ſhewn how much 
« 15 truly and juſtly due on either Side: and in Caſe the 
„ Plaintiff ſhall recover in any ſuch Action or Suit, Judg- 
* ment ſhall be entered for vd More than ſhall appear 


eto be truly and juſtly due to the Plaintiff, after one Debt 


being ſet againſt the other as aforeſaid.” 


This is not a Bond conditioned for Performance of Cove- 
nants or Agreements contained in any Deed or Writing: It 
contains a quite different and diftin&t Condition. The pre- 


ſent Action is an Action of Debt upon a Bond conditioned = 


to pay an Annuity and maintain a Parent, 
Mr. Serj. Hewitt contra—This is a new Caſe. 


The Setting off of mutual Debts ariſes on 2 G. 2. c. 22. C. 
13. (which was a temporary Act,) and on 8 G. 2. c. 24. 8. 
4» 5- (which makes the former perpetual.) 


This laſt Section (§ 5.) provides, generally“ That where- 
* ever the Debt ariſes upon a Bond or Specialty with aPenalty, 
and accrues by reaſon of fuch Penalty, a Ser-off may be 
** pleaded,” My Brother Poole ſays. It extends o/ to 
+ Cafes where the Debt is a Sum certain,” But the Words 


of the Act are general; and are not at all confined to Sums 


certain. And the Plaintiff may afterwards recover, for Ju- 
fequent Defaults; notwithſtanding the prior Judgment: For 
the Penalty will always remain a Duty. | 


Our Plea covers the whole Demand. 


Mr, 
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Mr. Serj. Poole was beginning - reply But an Obſer- P. 823. 
vation Ry been made by Mr. Juſt. Deniſon, upon the F*Whether 
latter Part of the Condition; | the Son was 


SER N not obliged 

Mr. Serj. Hewitt deſired it might ſtand over till next Pa- to maintain 
pony ; (intending to make a Motion, in the Interim, for bis — 
ave to amend.) To which Requeſt the Court agreed. #77 3» 
ULTERIUs CONCILIUM. he ſhould 


On the next Paper-Day, (26th Fune,) Mr. Serjeant Poole = 1 
proceeded in his Reply; (Serjeant Hewitt not having moved obliged to 
to amend.) He argued that a Set- off could not be pleaded, {edge Him, 
under this Act: For this Act is general, and has no ſuch 72 — 
Proviſion as there is in the Act of 8, 9 l 3. c. 11. F. ult. 2 
dig. That the Judgment ſhall fand as a Security.” 

And therefore if the Plaintiff ſhould now recover Judgment, 
there would be an End of the Bond; And there would re- 


main n0 Security at all for future Payment of the Annuity. 


And he agreed with Mr. Serjeant Hewitt, That this is a 
new Caſe. 


Mr. Serjeant Hewitt inſiſted, that this Act of 8 G. 2. c. 
24. differs materially from 8, 9 W. z. and from 4, 5 Ann. c. 
16. §. 13. for bringing in the Money, and having the Bond 
diſcharged. The preſent Act ſays That the Plaintiff ſhall 
recover the Sum truly and juſtly due, and no more.” And 
my Brother Poole ſays, ** That after the Matter is paſſed in 
rem judicatam, the Plaintiff cannot afterwards recover any 
* more upon the ſame Bond.” But I anſwer, that the Plain- 
tiff would be at Liberty to bring an Action for any future 
Breach : For the preſent Judgment {upon the Set-off) would 
not be for the Penalty, but only for the Sum truly and juſlly 
due, and no more, | 


Lord MansritLÞ—Theſe Clauſes in 8, 9 V. z. c. 11. 
and 8 G. 2. c. 24. are extremely beneficial to the OO 


Therefore His Lordſhip choſe, He ſaid, to conſider of it; 
and did not mean to Gre his Opinion at preſent. However, 
by way of breaking Caſe, He entered into an Explication of 
the AQts ; which He thought ought to be conſidered Al to- 
gether, as being made in pari materia, So that Stoppage or 
Setting-off muſt have the ſame Effect, under the 8 G. 2. as 
Payment had under 8, 9 W. 3. 


Therefore He thought, (at preſent), that it was moſt be- 
neficial to the Subject, that in the Caſe now before the Court, 
the Set-off /hould be allowed. But he aſſured Serjeant Poole, 
that if they ſhould be of that Opinion on Deliberation, He 
ſhould not, as it was a new Caſe, be caught by his De- 
murrer: For that They would give * Leave to withdraw 
it, and reply. 


Cox. apvis?. 
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*F. 8. 


78.8. 


Lord Mans»1itLD now delivered the Refolution of the 
Court; vis. That they were All (upon deliberate Conſidera- 
tion) unanimouſly and clearly of Opinion (as it ſtruck him 
before) That this is a Caſe WITHIN 8 G. 2. c. 24. . 4, 5. 
Where mutual Debts may be ſet off, juſt as much as actual 
Payment of the Money might have been before. 


He faid He would conſider how the Law ſtood, before the 
Acts of 2 G. 2 c. 22. and 8 G. 2. c. 24. and under the Act 
of 8, 9 V. 3. c. 11. 9 85 


The Act of 8, 9 V 3. c. 11. is intitled An Act for the 
better preventing frivolous and vexatious Suits,” The * 
laſt Clauſe of it is a Proviſion intended to meet the Caſe of 
Non- performance of Covenants and Agreements ſecured by 
Bonds or Indentures; and which Covenants. or Agreements 
are to be performed at different Times, or the Monies paid 
by Inſtallments c. 


Before that Act, a Plaintiff could only aſſign One Breach, 
upon ſuch Bond or Indenture: And if the Deſendant could 
prove that the 2vhole Debt was paid, there was an End of 
the Matter. But if the Defendant had only paid Part of the 
Debt, and not the Whole, then the Judgment was taken for 
the wh:le Penalty : And this Judgment for the whole Penalty 
ſtood as a Security for the Reidue of the Demand which re- 
maine unpaid. So that the Judgment ſtood for the 29e 
Penalty, though only Part remained due; and the Plaintiff 
was juſtly intitled only to that, and ns more : Which often 
forced the Defendant, in ſuch a Caſe, into expenſive Suits 
in Equity, for Relief. 


To prevent which, the f laſt Clauſe of this Act of 8, 9 
W. z. c. 11. provides © That in all Actions, in any of/ His 
„ Majeſty's Courts of Record, upon any Bond or Bonds, or 
on any penal Sum, for Non-performance of any Covenants 
or Agreements in any Incenture Deed or Writing con- 
„ tained, the Plaintiff or Plaintiffs may aſſign as many 
„ Breaches as he or they ſhall think fit; And the Jury ſhall 
C affeſs Damages and Coſts on ſo many of them as the Plain- 
„tiff fhall prove to have been broken: And the like Judg- 
ment ſhall be entered on ſuch Verdict, as had been uſually 
6 done in ſuch like Actions.“ Then there is a ſuitable Pro- 
von for ſuggeſting ſeveral Breaches, where the Judgment 
paiſ-s by De{ault, Conſeſſion or on Demurrer. Then the 


Act provides, © That if after Judgment and before Execu- 


tion executed, the Defendant ſhall pay into Court all the 
* Damages and Coſts on the ſeveral Breaches aſſigned and 
* found, a Stay of Execution on the Judgment ſhall be 


entered upon Record: Or if, by Reaſon of any eee 
«* execute 


. 
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« *executed, the Plaintiff ſhall be fully paid and ſatisfied all * P, 825. 
* ſuch Damages and Coſts, and the Charges of ſuch Exe- 
“ cution ; then the Body, Lands or Goods of the Defendant 
« ſhall be diſcharged of ſuch Execution; which ſhall like- 
* wiſe. be entered upon Record. But yet, in each Caſe, 
„the JupGyentT ſhall remain as a further Security, to 
« anſwer Damages to the Plaintiff for future Brezches : 
Upon which, the Plaintiff may have a Scire facias on the 
Judgment, ſuggeſting other Breaches ; whereupon there 
„ ſhall be the like Proceeding as was in the Action of Debt 
upon the Bond, for aſſeſſing Damages on /ach Breaches : 
And on Payment or Satisfaction, as before, of ſuch future 
*«* Damages Coſts and Charges as aforeſaid, All further Pro- 
„ ceedings ſhall be acain ftayed ; And fo, toties quoties ; 
and the Defendant his Body Lands or Goods ſhall be diſ- 
charged out of Execution, as 3 


A very beneficial Remedy, and a very juſt One to the 
ſubject, this is. The Juocux vir is to be for the whole 
Penalty, and is to remain as a further Security; though Ex x- 
cur io is to be ſtayed on Payment of the Sum due He- 
So that the Penalty is a Security for the Debt Intereſt and 
Coſts, upon any future Breach. 


Before this Statute, the acTuUar, PaymenT of Money 
in Diſcharge of the Demand, was exactly upon the ſame 
foot, as the SET-oFF of a Debt is now put upon: And a 

Plea f PaywmenrT of a Sum of Money ſufficient to diſcharge ' 
the whole Demand was juſt the ſame then, as a SeT-orp 
of a Debt large enoug': to balance the wwho/e Demand, is 
ne That is to ſay, It was a full Anſauer to the Plaintiſf's 
Demand ; And he could have no Judgment at all againſt 
the Defendant. 


But if it had come out, that there had been a Failure of 
Payment of any Part of the Plaintiff's juſt Demand, the 
Plaintiff would have been intitled to take his Ju DUE 
for the whole Penally ; (Though ExzcuTion was to be 
ſtayed on Payment of the Damages alrcady incurred, and 
Cofts :) And this Judgment for * whole Penalty was to 


ſtand as a Security, to anſwer future Breaches. 


But the Payment here intended was to be an actuary 
Payment. For Stoppage, or Setting off Debt againſt Debt, 
was not then equivalent to actual Payment: But Croſs Ac- 
tions muſt, at hat Time have been brought, for the reſpec- 
tive mutual Debts, | 


Since theſe two very beneficial Acts of 2 G 2.c. 22. and 
| 8 G. 2. c. 24. Stoppage, or Setting-off of mutual Debts, is Se- 
come equivalent to actual Payment 5 a Balance ſball be 


ght to be, 


firuck, as in Equity and Juſtice it o 
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* P. 826. At Common Co before theſe Acts, If the Plaintiff was 


* V. F. 13. 


as much, or even more indebted to the Defendant than the 
Defendant was indebted to Him, Vet the Defendant had no 
Method to ſtrike a Balance: He could only go into a Court 
of Equity, for doing what is moſt clearly ut and right to 
be done. | | 


The 2 G. 2. c. 22, was made to anſwer this juſt and 
reaſonable End; and enaQs* generally, That where there 
© are mutual Debts between the Parties, One Debt may be 
* ſetagainſt the Other.” Upon which Act of 2 G. 2. Doubts 
about the different Natures of Debts have ariſen, the 8 G. 2. 
c. 24. was thereupon made: The 5th Section whereof is a 


+ See it, at Þ General Proviſion F without Exception. So that the Ob- 
large, ane jections which have been here made, on the Part of the 


fa. 822. 


Objection, 


Plaintiff, are made by Conſtruction only. 
It is objected, firſt, © That this is not an Action brought 


upon a Penalty for Non- Performance of an Agreement or 


Covenant contained in any Indenture Deed or Writing.” 


Anſwer, 


Objection. 


Anſwer. 


This is an Agreement between the Parties, and an Agree- 
ment in Writing : The Condition of the Bond is an Agree- 
ment in Writing ; And People have frequently gone into 
Courts of Equity upon Conditions of Bonds, as being Agree- 
ments in. Writing, to have a ſpecfix Performance of them. 


It is faid that if the Plaintiff ſhould take his Judgment 


upon this Act of Parliament, it would not be a Judgment for 
the PENALTY, but a Judgment on/y for the Sum. due, and 
NO MORE ; and that after the Matter has once paſſed in 
rem judicatam, the Plaintiff cannot after wards recover any 
more upon this Bond, whatever may become due by future 
Non-Payments ; For that here is no Previfon © that the 
% Judgment ſhall Hand as a Security for future Payments,” 
as there was in the Act of 8, 9 W. z. c 11, made for the 
better preventing frivolous and vexatious Suits. 


The Judgment is indeed by this Act of 8G. 2. directed to 
be entered ** for no more than fhall appear to be juſtly and 
+ truly due to the Plaintiff:“ But it is clearly within the 
Wards and Meaning of the Act, That the Penalty is to re- 
main as a Security againſt future Breaches, in this Caſe of a 
Set-off pleaded, as much as it would have done upon the Act 
of 8, 9 W. 3. c. 11. if Payment had been made agreeably to 
the Directions therein contained. 


But as this has not been before ſettled, ** That a Set off 
2 uy be pleaded infuch a Caſe as this, where the Condition 
* is for the Payment of an Annuity or growing Sum,” It would 
be hard to bind the Plaintiff down ſtrictly to his Demurrer, 
1 | Therefore 


. 7 7 
— — — — — wh — — — — 


Trinity Term 32 & 33 Geo. 2. : 


* Therefore my Brother Poole may move to withdraw the *P. 827. 
Demurrer, and to reply in a proper Manner : Which will 

give the Plaintiff an Opportunity of diſputing the Debt plead- 
'ed by Way of Set-off, if he thinks proper. 


Which Mr. Serj. Poole moved accordingly: And the Court 
granted it; but added that it ſhould be upon Payment of Coft;. 


Wilſon ver/. Day. 


HIS was an Action of Treſpaſs for breaking and enter- 

ing the Plaintiff's Houſe, and taking away his Goods. 
«© Not Guilty” was pleaded ; And alſo (by Leave) a Juſtif- 
cation under a Commiſſion of Bankruptcy, awarded againft 
one Lawſon, 


At the Trial, the Matter was referred to the Opinion of 
the Court. 


NM. B. Jobn Day (the Defendant) was a Meſſenger under 
the ſaid Commiſſion of Bankruptcy ; and in this his Juſtifi- | 
cation, made Title to the Poſſeſſion of the Houſe under an 
Aſſignment from the Commiſſioners. 


The General Queſtion reſerved for the Opinion of the 
Court was Whether an Aſſignment made by Lawſon was, 
« in itſelf, an Ad of Bankruptcy :” And it was directed to 
come on, by Way of Motion, 


Lord Mansr1ELD ſtated the material Facts of the Cafe 
to be to the following Effect. 


One Lawſon, a Trader, who was concerned with one 
Titley in circulating Notes, and was really indebted to the 
Plaintiff Wilſon, being in a Fright on Titley's Going off, ſent 

for Wilſen on the Thurſday (the 16th of Nowember,) and told 
him“ that Ticley was gone off, and that many Notes were 
« ſtanding out againſt Him, and that he could not ſtand his 
* Ground ;” and therefore propoſed to ſecure Wilſon : And 
on the Saturday following (the 18th of November) ſent for 
an Attorney and preſſed him to draw an Aſſignment imme- 
diately from Him the faid Lawſon to Wilſon. The Attorney 
could not do it till Monday; and it was privately executed on 
that Day, though it bore Date on 5 preceding Saturday. 
It was executed to Wilſon, to ſecure Money REALLY DUE 
to him, and which He was /iable to pay on Lawſon's Account; 
| And it purports to be only a Sear for ſuch Money, but 
| does not liquidate the Sum due. A Day or two after, a De- 


feaſance was executed; which was a Separate Deed, making 
the former void upon Payment of all the Money due to 
M 2 Wilſon : 


* 
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* P. 828, * Wilſon But this Defeazance did not ſpecify how much 


» 


it was, any more than the Aſſignment did. After Pay- 
ment of Wilſon's Debt; as to the Reſidue, it was to be in 


Truſt for Lawſon Himſelf. The Aſſignment was a general 


Aſſignment of Every TIN that Lawſon had in the 
World; and imported that it was made to ſecure a large 
Sum (180014. or upwards) It begun with a Recital 


«. Whereas I am obliged, upon urgent and neceſſary Buſi- 


* neſs to leave London; Itrecited alſo That Larſon had 
not then Money enough by Him, nor could raiſe it ſoon 
enough to anſwer all the Demands that Milſon had upon 
„Him.“ There was no Counterpart : And the Original 
remained in the CusToDyY AND KEEPING OF THE 
Ass IGN o R. No other Poſſeſſion was delivered, but only 
that a Letter of Attorney was given to One Betham (who 
was Clerk to Lawſon and privy to the Whole, and who 


was concerned in the bad Part of circulating the Notes,) 


to collect, receive, diſpoſe, Sc c:“ But the Goods 
continued in Lawſon's Houſe. No Notice was given to the 
Debtors of Lawſon, who owed him Money, till Lawſon 
went off; which was in a few Days after. At the 'i rial 
it appeared that the Debt really due to Wilſon from this 
Lawſen, was about 1840./: although the Deed, which re- 


cited Lawſon's Circumſtances to be bad, and their Manner 


of dealing, recited allo that there might be about 3000 J. 
that Wilſon might be liable to pay, but mentions on/y 30 l. 
as actually due; And then aſſigns every Thing in the World 
to Vilſon; Debts &c Cc, without any Exception whatſoever, 


Mr. Serj. Mhilaler, Mr. Merton, and Mr. Yates were of 
Counſel for the Delendant. 


They argued that the Deed itſelf is PRAUDULEZ N, 
and an Ac of Bankruptcy within * 21 J. 1.c. 19. For it 
was in Truſt for Lawſon himſelf after i!fon ſhould be paid; 
and was executed privately, at a Tavern, on the Monday at 
Night. | | 

It was done in Contemplation of Law/on's Running away; 
And with Intent to give Wilſon the PREFERENCE 1 
other Creditors ;j And was therefore a Fraup upon the 
Other Creditors. It appears upon the Face of the Deed, 
that Lawſon was then become inſelvent.“ | 


It aſſigns ALL his Effects whatſoever 8 and neither dalues 
the Effects aſſigned, nor /iquidates Wilſon's Demand upon 
Lavuſon. | 


The viſible Poſſeſſion was not altered: Betham remained 
the acting Agent, as before, 


This is like the Caſe of * Sir Edward Worſely v. De Mat- 
tos et al', H. 1758. 31 G. 2. B. R. 


Mr. 


oO Q MN = ye 


—— 


| Trinity Term 32 & 33 Geo. 2. 


* Mr. Norton 
tiff. | 


This Caſe differs from that of De Mattos. This is only 
in the Nature of a Mok TG GE, to ſecure Mr. Wilſon's 
Debt only, and indemnify Him againſt the other Demands 
to which he was liable, and what He was likely to ſuffer on 
Lawſon's Account. The Sum of 1840/. was then actually 
due from Lawſon to Wilſon And the principal Operation 
of this Deed was to ſecure that Debt. : 


And a Trader who is likely to become a Bankrupt 
may give the Preference to one Creditor, rather than to an- 
other, at any Time before his Bankruptcy. 


But it will be objected, ** that this Aſſignment was under 


« # Contemplation of his becoming Bankrupt ; And there- 
fore is itſelf an Act of Bankruptcy.” | 


Anſwer. This is only, or chiefly, at leaſt, a Security for 
the 1840/. by way of Mortgage; And was therefore made 
for a valuable Conſideration. 


The Deed does not import that he was ab/olutely unable 
to anſwer the Demands upon him; but only “ that he had 
* not then Money enough by him to anſwer them.” 


And the Occaſion and Neceſſity of his Abſence from 
London is exprelsly recited to be“ upon urgent and neceſſary 
„ Buſineſs :” Which is very different from his Running away, 
or abſconding. 


| The Intent of this Deed is, expreſsly, to retain only fo 
much as will ſatisfy Wilſon's Demand; (though thoſe Demands 
are not indeed particularly liquidated.) 


Lord MansF1ELD thought it a plain Caſe, both upon 
the Deed, and upon the Collateral Circumſtances, | 


The Syſtem of the Bankrupt Laws 1s, that the Banktupt's 
Effects ſhall be taken out of his own Poſſeſſion, and be di- 
vided equally amongſt ALL his Creditors. 


In * Gainor's Caſe, (of the black Ginger,) the Deed was 
holden to be void, and to be itſelf an Ad of Bankruptcy : 
And yet, in that Caſe on/y One Creditor was virtually I'S 
cluded. | 


It 


and Mr, 4/ton contra, for Wilſon the Plain- * p. 829. 


* See this 
Caſe cited 
at large, in 
that of Sir 
Edward 
W. ſep et 


al v. De 


Mattos and 
Slader, anie 
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* P. 830. lt is not neceſſary that the Deed ſhould. be fraudulent, 
as between the Parties: Nor is this Deed at all ſo; for it is 
a very fair Deed, as to the Parties, But it is made to 
PREFER this Samuel Hilſon to the Bankrupt's other Cre- 
ditors. | | 


Then he recited the Deed, and particularly the following 
Expreſſions in it; wiz. And whereas, by reaſon of c, 
90 i cannot at preſent raiſe Ic, ſo ſoon as the Money due 
* to the ſaid S. V. will become payable ; And whereas I 
team obliged, on Account of neceſſary Buſineſs &c, to be 
« abſent Fc.“ And He obſerved, that the Aſſignment is 
of Every Thing that be bad in the World; not excepting 
even Apparel, &c. | 


Now though a Trader, before he becomes a Bankrupt 

may prefer One Creditor to Another, and may pay him his 

| Debt; or may make a Mortgage, with Poſſefſion delivered; 

* In Decem- Or (as was the Caſe of * Small v. Oudley,) may aſſign Part 
ber 1127. of his Effects to One particular Creditor ; Yet an Aſſign- 
in Canc', ment of his wnoLe Eſtate is of 2 very different Conſide- 


__ - ration: Thar tends to defeat the whole Syſtem of the Bank- 


zu. 4x7. Tupt Laws. 
But ſee it 3 . 
ſtated from Here he aſſigns Al}, and inveſts his own Clerk with the 


— * Management of his Effects, inſtead of the Commiſſioners. 
ook, in a 


Mattos's 


Caſe, ante This Deed is an Ad of Bankruptcy, itſelf. It defeats the 
480, 48 1. Whole Bankrupt Law: Nothing remains for the Creditors in 
any Shape; But his wroLE Eftate is put into the Hands 
of his own Truftees, immediately. Therefore he is of 
Courſe a Bankrupt, the Moment he has executed this Deed : 
For there is Nothing at all left for his Creditors. And this 


is for an unlipuidated Demand, too: Which makes it 


ſtronger. 
Thus it ſtands upon the DEE HD. 


But the CixcumsTances confirm it. For here is 10 
viſible Change. of Poſſæſſion And the Letter of Attorney 
** to receive the Debts” is a ſecret TranſaF#inm, unknown to 
+ 21th Ja- Every body elle ; Whereas, according to the Cafe of + Ryal 
2 1749. v. Rowwles, there ought to be Notice to the Creditors. 
in Canc'. , . 
con this, Therefore I think this Deed is in itſelf an Ad of Bank- 
cited and TI. | 
diſcuſſed in | 


that of De Mr. Juſt. DEnison concurred, for the ſame Reaſons. 
Mattos, : 


And He alſo obſerved, that ſuch a Deed as this ought 
not to be eſtabliſhed ; becauſe the whole Power that ought 
to be in the Aſſignees, is put into the Hands of Betham the 

| | + | Bankrupt's 


”_ a am tw 
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* Bankrupt's own Clerk Which 


is direQly contrary to the 


very End and Intention of the Bankrupt-Laws. 


It is apparent, that where a Trader conveys his wor 
Eſtate and Effects, it muſt be with an Intent 70 defeat his 


Creditors in general. And here i 
dated Demand, too: Which is a 
to confirm its being the Intention 


All theſe Caſes muſt depend upon their Circumſtances 


And here they are as ſtrong as I 
Caſe within the LETTER of the 


Mr. Juſt. FosTER—A Trader, 
pay a particular Creditor ; Or He 


t is to ſatisfy an unliqui- 
Circumſtance that ſerves 


of the preſent Deed. 


ever met with. It is a 


Act. 


before Bankruptey, may 
may mortgage his Effects 


to a particular Creditor, with Poſſeſſion delivered ; And here 


it is a Mortgage, tis true, with a 
ſon : But here is no ALTERA 
no DeLivery; (which is the 
* Tawyne's Caſe. | 


This, If it were to be permittec 
Sytem of the Bankrupt-Laws, 


Mr. Juſt. Wi.worT was of the 


reſulting Truſt to Law- 


TION or PosSESSION ; 


Badge of Ownerſhip.) 


— — 


ln. 


* 2 Co. 81, 
© 


|, would defeat the whole 


ſame Opinion, 


If this ſhould be allowed, it v 
rupt-Laws. 


The Deed is a Conveyance o 
Effects: And it appears to be 
inſolvent and Running away, . 


AMoxTGace bya Trader, of 
PARTS WITH the Poſſeſſion: A 
he might have abſolutely ald it, 
Money. 


But here is a Conveyance © 
Effects; And no Possess10N 
RATION of Poſſeſſion : But the fa 
tinued to act, juſt as he was uſed t 


Therefore TH1s Deep ALONE 
cy, without meddling with any ot 
ral to it. 


uld defeat all the Banl- 


his wwoLe Eſtate and 
„ when the Trader was 


is Effects, is good, if he 
the Reaſon is, becauſe 
d paid the Creditor the 


his waroLE Eſtate and 
ELIVERED ; 70 ALTE- 
ne Perſon, Betham, con- 


do before, 


is an Ad of Bankrupt- 
er Circumſtances collate- 


This Conveyance of the Wnolx, without leaving any 
Thing at all remaining towards ſatisfying the reſt of his 
Creditors, is a very different Caſe from an Aſſignment of 


2 particular Part of his Effects, to 


a particular Creditor. 


Lord 
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P. 832, Lord MaxsriELp added, that a Colourable Exception 


of a ſmall Part of his Eſtate or Effects would not help the 
Matter : For the Court would never ſuffer that an Evaſion 
ſhould prevail, to take ſuch a Caſe out of the General 
Rule, which is ſo eſſentially neceſſary to be obſerved, i 


Ocder to a due Execution of this Syſtem of Laws. | 


The Cour was therefore unanimous, (and clearly 


ſo,) That there ought, in this Caſe, to be a Jupc- 


MENT of Noxsuir entered for the DETENDANT. 


Rex ver/. Boyall. 


R. Winn ſhewed Cauſe againſt quaſting an Indictnent 
againſt the Defendant, a Pariſhioner of Market- 
Deeping in Lincolnſhire, for not ſending out his Carts Ec, 
to the Six Days Highway Labour, purſuant to an Order 
from the Overſeers &c. | 


The Indictment ſets forth—That John Mawley and F. 
Thornton, on the 23d of June Cc, at the Pariſh gf M. 
BEING then and continually from thenceforth until after the 
29th Day of the ſaid June the Surveyors of the High-ways 
in the. ſaid Pariſh, did appoint the ſaid 29th Day of June 


for the providing Stones Cc, for the Amendment of the 


Highways; the ſame be 
ed for providing Stones c, for Amendment Ec, in the 
Year for which they were Surveyors. Then it ſets forth 
that they gave public Notice in the Pariſh Church, of their 
having appointed the ſaid 29th of June, for providing Stones 


De. But that nevertheleſs the Defendant, who on the ſaid 


23d of June, and until and after the ſaid 2gth of June, at the 
Pariſh aforeſaid, kept a Draught, well knowing the Premiſſes, 
did not find and ſend, on the fai 29th of June, One Wain or 
Cart furniſhed after the Cuſtom of the County with Oxen 
or other proper Cattle and other Neceſſaries meet to carry 
Things convenient for that Purpoſe, and alſo two able 
Men with the fame, for the providing Stones Cc, for 
Amendment of and working in the ſaid High-way in the 
Pariſh aforeſaid ; but therein wholly neglected and made 
Default; In Contempt c, and againſt the Form of the 
Statute Tc, 6 | 


V. 22 C. 2. c. 12.4.9: (Which is the Statnte here in- 
tended.) ſs | | 


Three Objections were taken to this Indictment: vis. 


1{; Objection— That John Mawley and J. Thornton are 
not ſufficiently alledged to be Surveyors of the ſaid High- 
| ways: 


ng One of the Six Days appoint- 
Cy 


mW r,, 
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* ways: It is only © that they BeiInG Surveyors 2 * p. 833- 
And 1s not ſaid by whom they were appointed. 


2d Objection— It is not ſaid, on what Day they were ſo 
appointed : Whereas a particular Time is preſcribed by the 
Act of Parliament, for their Appointment. J. $. 12. which 
limits it to ſome Day in Chriſtmas Week, 
* 
3d Objection— That a * yarTICULar RemepY is ante, 
appointed by this Statute, of 22 C. 2. c. 12. namely, in$.9. — to ys 
and 12: And therefore, this being a wew GrrncE 37, — 
created by this Statute, and the Statute preſcribing a R- ticularly $6. 
TICULAR REMEDY, that particular Remedy muſt be pur- 804. 
ſued; And an InvicTmenT will nor lie. 

Mr. Winn's Anſwers to the ObjeQions, were as follow. 

To the 1ſt Obje&ion, He anſwered, that 2 Med. 128. 
Rex v. Moor, is in Point That the Words © BEING abowe & 
* ſuch an Age,” are good in an Indictment. And theſe Words 
are BEING then Surveyors.” | 


To the 2d Obje&ion,—He an ered. That the Allega- 
tion © That they being then Surveyors,” is ſufficient ; 
without ſpecifying when they were ſo appointed. 


Io the 3d Objection— That this is in 7:ſelf an indifable 
Offence ; and was ſo, Ar the Making of 22 C. 2. c. 12. 


The Act of 2 & 3 Ph. & M. c. 8. is the firſt Statute 
that gives a Forfeiture for Default in this reſpect. The 5 
Eliz. c. 13. F. 8. gives Power to the Seſſions, to proceed to 
enquire of Defaults and to aſſeſs Fines for them : (Which 
muſt be by way of Iudid ment) In Weff"s Precedents, 2d 
part, F. 218. Anno 34 Eliz. there is an Indifment for this 
ſame Offence. 


Or, perhaps, the Defendant might be out of the Juriſ- 


dition of the Juſtices : And if fo, the Juſtices could not 
proceed as the Act directs. 


And this is a mandatory Statute. 


Mr. Vivian, contra. 


In ſupport of the iſt and 2d Objections It ought to have 
been mentioned by em, and when the Surveyors were ap- 
pointed. 


In 
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* P. 834. In Support of the zd Objection. He cited 2 Hawk. P. 
F. ante C. 211.4. 4. Where the Rule is particularly and expreſsly 
sog. the true laid down. And 22 C. 2. c. 12. F. 9, preſcribes a particu- 
Rule of Diſ- jar Method: So alſo does $. 12. of the ſame Statute. In y 
prom ya Rep. 36. (On penal Statutes,) It was refolved © that the 
Lord Menſ- ** Act which gives the Penalty, ought to be purſued.” 
feld. Brownl. 106. Rex v. Marriot, 1 Show. 398. Stephens v. 
Watſon, 1 Salk, 45. Palm. 388. 8. P. 2 Ro. Rep. 299. 
Cre. Fac. 643- Caſile's Caſe. Queen v. Watſon, cited in 6 
Mod. 86. Rex v. Dawyes, 3 Keb. 34. Rex v. Sparks, 3 

Mod. 79. 


Lord ManszieLD— 


As to the zd Objection—It was an Offence Indifable, 

BEFORE the Appointment of the Summary Remedy pre- 

I See it cit- ſcribed by the Statute of 22 C. 2. The Caſe of + Rex v. 
pom nag Dawis, M. 28 G. 2 B. R. was of the fame kind. T here- 
$04. 3» fore the Summary Juriſdiction is | CumvLarive, (al- 
V aste, though there is another Remedy given,) and does nor ex- 


og. c- clude the Common-Law Remedy. 
cord, 


I do not approve of indi&ing, where there is another Re- 

r V. ante, medy : It carries the Appearance of f Oppreſſion. Yet it is 

804. a- not to be underſtood that We are oBLIGED to quaſh In- 

_ dictments upon Motion, in every Caſe, where they are not 
to be ſupported upon a Denurrer.. 


As to the iſt ObjeQtion—* Being” is a ſufficient Avermeng. 
And the 2d Objection has Nothing in it. 
Mr. Juſt. Devisen concurred. | 


The Rur was therefore DISCHARGED. 


Therſday3d Rex. ver/. Cowle. 


Fely 1759. | 
CF ſhewing Cauſe (upon Tueſday 23d January laſt, 
why a SUPERSEDEAs ſhould not iſſue, to a CE R- 
TIORARI directed to the Mayor and Corporation- Juſtices of 
Berwick, to remove an Indifment for an Aﬀault ;” 
and alſo on the Adverſe Party's ſhewing Cauſe (at the 
® See koch fame Time) againſt other * Croſs-Rules for ArTacn- 
Rules (ver- MENTS againſt the Juſtices to whom the ſaid Certiorari 


batim) a: was directed, © for refuſing to receive or return the ſaid 


the * © Certiorari ; and for committing the Defendant to Priſon 
— © © on his Refuſal to plead in their Court of Seſſions and 
Pa. 864. 0 Gaol-Delivery, after he had offered his Certiorari to them, 


and tendered ſufficient and proper Security thereupon ;— 
| It 


r 


„ a, 


cs LL. A »_ 


aa += ws kia © 


Trinity Term 32 


& 33 Geo. 2. 


—— 


Alt was inſiſted by Sir Richa 
Mr. Se/wyn, who were Counſel 
(and conſequently, argued for t 
the Attachments,) That this C 
Berwick ; where the Proceedin 


Laws of Exgland, but according 


Berwick, they ſaid, was for 


t 


Lloyd, Mr. Clayton, and “ P. 835. 


r the Corporation - Juſtices 
Super ſedeas, and againſt 
have no Juriſdiction over 

s are not according to the 
a quite different Law. 


rly Part of SCOTLAND, 


and was ours only by Conqueſt, and remains un- incorporated 
with England, and is goyerned by its own former Laws. 


It is in the very ſame Situation 


Ireland was, immediately 


after it's being conquered. (V. 8th Vol. of State Trials, Pa. 


346. Prynne's Argument in Lord 


A conquered Country retains its 
given by the Conquerors. 


No Certiorari therefore lies, to 


The proper Method would be, 


lagwire's Caſe.) 
own Laws, till others are 


BERwWIcS. 


to iſſue a Commiſſion, to 


judge according to their own Laws. So, as to Jamaica, 


Guernſey, Ferſey, Sarke fc, * 
188, 189. Calwvin's Caſe, 7 Rep. 


But ſuppoſe the King Himſelf 
faid “ that He may chooſe his Court. 
tried according to the Laws of th 
ariſes, And Hale 186. does not 


does not ſay where it ſhall be tried. 


Salk. 411. Blanckard v. V. 4 fi. 
Galdy. Hale's Hiſtory of the Common Law, 183, 186, 187, 286. 


I, 23. 


to be a Party, It may be 
Vet till it ought to be 
e Place where the Cauſe 
contradict this: For he 


In 11 E. 3. (amongſt the Rec 
aſſerted in Calwvin's Caſe, 7 Rep. 
miſſion to the King's Juſtice of 
Scotland, to try according to the 
„ cundum legem et conſuetudine 
Berwick is in no County, How or 


be tried, if a Certiorari ſhould go? 


rds of the Tower) as is 
3. 4. E. there is a Com- 
erwick upon Tweed and 
ws of the Place, Se- 
Regni Scotie.” And as 
ere could this Matter 


A Certiorari is a mandatory Writ remedial. Therefore it 


can not extend beyond the Realm of 


England, Calvin's Caſe 


20. a. is expreſsly ſo. And no Certiorari ever did go; fo as 


that there has been any Proceeding 
may have been ſent out ex improv 


done upon them, 


To prove ** that Berwick is no 
cited 1 Sid. 38 1. 462. Fackſon and 
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upon it: Perhaps they 
ſo ; And nothing further 


Part of England,” they 
Criſpe v. Mayor &c. of 


Berwick , 
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P. 836. * Berwick; and Godbolt 387. Cremer and Tookley's Caſe ; 


where a Caſe is cited, of Debt and an Obligation, and the 
© Venue laid at Berwick ; which was adjudged againſt the 
&« Plaintiff ; becauſe the Court had noT Juriſdidion. 


Informations indeed were latety granted, for Bribery in 
the Election for Berwick; though they never came to any 
Effet. (Rex v. Watſon, Hil. & Paſch. 1755.) 


The Act of 8, 9 V. 3. c. 33. (which perpetuates 5, 6 
V. C. M. c. 11.) requires the Recognizance to be cond1- 
tioned to try at the next Aſſizes for the County, where 
the Inditment was found.” But Berwick is no County 
of England. 2 Show. 365. Mayor of Berwwick's Caſe de- 
clares ſo, And that the King's Writ does not run into 
Berwick. 


Therefore if this Certiorari ſhould be granted, it would 
occaſion a Failure of Juſtice. 


Lord MansFIELD faid, it was neceſſary for the Court 
to know the Conflitution of Berwick perſectly, and 
ſearch it to the Bottom, before they could give any 
Opinion. And for that Purpoſe, 


Both Tux Cour themſelves, and likewiſe the Defen- 
dant's Counſel, deſired an Opportunity of ſeeing the Char- 
ters of that Town. 


The whole Matter was therefore arjourNED ; that 
the Charters of the Corporation of Berwick might be in- 
ſpected and produced: Which was accordingly afterwards 
done. And og | 


The Subſtance of their ſeveral Charters is as ſollows— 


From the Year 1296, (when this Town was conquered 
by Edward the Firſt,) this Corporation hath had ſeveral 
Charters granted to it by different Kings and Queens of Eng- 
land ; particularly One in the Reign of Edward 4th; In 
the Introduction to which, it appears that ſeveral Char- 


ters had been granted to the Town of Berwick, by his 


** Anceſtors, before his Reign.“ It is to this Effet— 


Edward by the Grace of God King of England and of 
France and Lord of Ireland, To all Arch-biſhops Biſhops 
Abbots Priors Dukes Earles Barons Juſtices Sheriffs Miniſters 
and to all Bailiffs and his faithful People Greeting—We 


+ Ede, zd. have ſeen the Charter of + Edward late King of England 


our Progenitor, made in theſe Words, —Edward by the 
Grace of God King of England and of France and Lord of 
Ireland, To all Arch-Bithops Fc. &c. We have ſeen 
the Charter which We lately cauſed to be made, _ _ 

Words 
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* Words Edward by the Grace of God King of Eng- P. 837. 
land and Lord of Ireland, To all Arch-Biſhops Cc. It 
appears to Us by Inſpection of the Rolls of the Chancery 
of Edward late King of England our Grandfather, that“ Edw. ift. 
our ſaid Grandfather cauſed his Charter to be made in theſe 
Words, Edward by the Grace of God King of England 
„Lord of Ireland and Duke of Aguitain, To all 
« Arch-Biſhops Biſhops Abbots Priors Earls Barons Juſtices 
«© Sheriffs Mayors Miniſters and to all Bailiffs and 
© others his faithful People, Greeting: Know Ye 
« Ef,” It makes this Town Berwick a Free Bur- 
rough, and the Men of it Free Burgeſſes: And after grant- 
ing to them all the Liberties and free Cuſtoms of a free 
Burrough for ever, and impowering them to hold Guilds 
and chooſe a Mayor (to be {worn in before the King, or before 
the Chancellor or Treaſurer and Barons of Scotland, if the 
King be not preſent,) and 4 Bailiffs, this Charter goes on as 
follows (ig.) We further grant, that the aforeſaid 
«« Burgefſes and their Heirs their Tenements which they 
„ have within the ſaid Burrough and ſhall have hereafter, 
&« in their laſt Will and Teſtament may freely bequeath to 
„ whom they will, without Lett of Us or our Heirs or 
« Miniſters whatſoever; And that they ſhall not implead 
«© nor be impleaded ELSEWHERE THAN WITHIN the 7 
« ſame Town or Burrough before the Mayor and Bailiffs 
© aforeſaid,de aliquibus het intrinſecis Tranſgreſſionibus 
* aut Contractibus intra eundem Bugum fuctis. We grant 
furthermore (to the aforeſaid Burgeſſes) that they have 
„the Return of all our Writs touching that Burrough ; So 
that no Sheriff nor other Bailiff ar Miniſter of ours enter 
„that Burrough, to do any Office there for any Thing to 
„that Burrough belonging, but in Deiault of the Mayor 
« and Bailiffs of the ſame Burrough : And that the faid 
« Burgeſſes and their Heirs, per brevia noſtra de cancellaria 
« S cotiæ, may chooſe a Coroner de ſeipſis Ec.” Then it 
grants a Priſon, and ſeveral Privileges. 

« Furthermore We will and grant that the ſaid Burgeſſes 
“ ſhall not be put upon any Aſſizes Juries or Recognitions, 
by reaſon of their Intrinſic Tenure, againſt their Wills, 
out of the aforeſaid Burrough.” 

This Charter of Edward iſt grants two Markets, a Fair, 
and ſundry other Privileges to this Corporation; and bears 
Date on the 4th of Auguſt Anno Regni zo. ud 

The Charter of Edward zd recites That the former 
© Charter (of Edward iſt) afterwards fell into the Hands 
« of Robert A Brus, when He took the Town of Berwick ; © 
« and was carried away by Him :” But Edvard zd by his 
firſt Charter (dated 4th June Anno regni 10. ) exemplihes 
and confirms it ; And by his ſecond Charter (dated 28th March 
Anno regini 30.”) which is an Inſpeximus of his own former 

Charter, he furthermore grants and confirms as follows 
And becauſe We are {o much the more affectioned to 
| | our 


—— 


p. 838. our Realm of Scotland, for that the ſaid Realm, by our 2 

« well beloved and truſty Couſin Edward Baliol the King K 

| © of the ſaid Realm of Scotland, was to Us given and 60 
| “ granted; And therefore We affect, with a more earneſt ö Ci 
x | „Heſire, the Honours and Advantages as well of the fame | 
% Realm, as of the Town of Bexwicx upon Taveed, * 

„ evhich, from the Hands of the Scots our Enemies (who, th 

*© at the Time that We were employed in the Parts of by 

« France about the Expedition of our Wars there, had in- 1 

« yaded and taken it,) is by Us newly conquered ; We have T 

„granted and by this our Charter confirmed, for Us and | | 

« our Heirs, that our Burgeſſes of the faid Town of Ber- ge 

« wick their Heirs and Succeſſors in the fame Town abid- - 

ing and reſident, Have and Hold all and ſingular the 1 


«© Liberttes above fpecified, and the fame Liberties and di 
* every of them from henceforth fully enjoy and uſe ; And 


<< likewiſe that the ſame Burgeſſes their Heirs and Succefſors Ly 
«© be ruled by THE Same Laws Cusrous AND K 
Uses that the Burgeſſes of the fame Town had and Pr 
« ufed in the Time of ALEXANDER of famous Memory My 


* late King of Scotland ; without Impeachment of Us or 
« our Heirs Juſtices Eſcheators Sheriffs or other our Bailiffs up 
„% or Miniſters whatſoever; And that the Cnftomers 
% Weighers and all other Officers whatſoever that in the 
„ ſame Town ſhall happen to be aſſigned by Us or our 5 
« Heirs, be reſident and abiding upon their Offices continu- 
« ally, So that by their Abfence or Default Merchants 
„upon Delivery of their Merchandife be not lett nor hin- 
* dered; And the faid Cuſtomers Weighers and Officers, 
* or Burgeſſes of the ſame Town, to give an Account for any 
« Thing touching the ſaid Town, or their Offices in the ſaid 
% Town, or to anſwer for any Treſpaſſes, Debts Covenants or 
« any Contracts made or to be made in the ſame Town, for 


«© the which they ſball be bound to anſwer to Us er our Heirs, thy 

** SHALL NOT BE COMPELLED TO COME ELSE- M. 

* WHERE than before our Chamberlain of the ſame Town of of 

«* Berwick or our Juſtices thereunto aſſigned wir HIN the 2 

| « faid Town of Berwick : So that the Chamberlain _ 
| always of the aforeſaid Town for the Time being, — 
| for all Things touching Bis Office, ſhall make his Ac- 5 
| count before our Treaſurer and Barons of our Exchequer of BY 
*© ENGLAND, as before this Time hath been accuſtomed,” fu 

The Charter of Edw. gth concludes with approving and 2 

confirming Cartam predifam (the 2d Charter of Edo. 3d) of 

and bears Date on the 18th of February Anno regni 22", Gr 

Queen ELIZABETH, by Letters Patent granted to the 8 

Town of Berwick, dated 4th May Anno regni Ino. after ſel 

mentioning the Letters Patent of Queen Mary and of King — 


Henry the 8th, and the above Charter of Edvard the 4th 
ratihies and confirms every Thing contained in Edward the D 
4th's Charter, H. 8th's and Queen Mary's : Which Charter 1 
of Queen Mary is dated on the 25th of April Anno regni 

pri no, 


eee 
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* primo, and is an Inſpeximus and Confirmation of that of “ P. 839. 


King H. 8th. which Charter of H. 8th. bears Date on the 
6th Nowember 2 H. 8. and is an Inſpeximus and Confir ma- 
tion of the Charter of Edward the 4th. 

But the Charter under which the Corporation of Berwick 
now claim All their Privileges, and which is confirmed to 


them by * Act of Parliament, is that which was granted them *: & 2ac. 
by King James the 1ſt, dated 30 April Anno regni ſecundo. *- c. 28. 


The Preamble to which, is as follows | 

James Ac. Whereas our Buryough of Berwick upon 
Tweed is an ancient and populous Burrough ; and the Bur- 
geſſes of the ſaid Burrough, ſometimes by the Name of 
Mayor Bailiffs and Burgeſſes of the fame Burrough, and 
ſometimes by other Names, have had, uſed and enjoyed 
divers Liberties Franchizes Immunities Cuſtoms Pre-eminen- 
ces and other Hereditaments, as well by divers Charters and 
Letters Patent of divers our Progenitors and Predeceſſors 
Kings and Queens of England, as alſo by reaſon of divers 
Preſcriptions and Cuſtoms uſed and dad within the ſaid Bur- 
rough; And whereas our well-beloved Subjects the now 
Mayor Bailiffs and Burgeſſes of the Burrough of Berwick 
upon Tweed aforeſaid have humbly beſeeched Us that We 
« would exhibit and extend our Royal Grace and Bounty to 
the ſaid Mayor Bailiffs and Burgeſſes on this Behalf, and 
„ that we will vouchſafe (for the better governing ruling 
and bettering of the ſaid Burrough) by our Letters Patent 
to make reduce conſtitute and create anew the faid Mayor 
6 Bailiffs and Burgeſſes into One Corporate and Politic 
Body, by the Name of Mayor Bailiffs and Burgeſſes of 
« the Sh of Berwick upon Tweed, with Augmentation 
and Additions of certain Liberties Privileges Immunities 
and Franchizes as to Us thall ſeem moſt expedient ;” We 
therefore, willing that from henceforth for ever hereafter 
there be continually had and uſed one certain and undoubted 
Manner in our faid Burrough, of in and about the keepin 
of our Peace, and for the ruling of the ſaid Burrough ws, 
of our People there inhabiting and of others thither re- 
ſorting, And that the ſaid Burrough may be and remain in 
all future Times a Burrough of Peace and Quiet, to the 
Fear and Terror of evil and the oy and Nouriſhing of 


1 


«6 


good Men, And alſo that our Peace and other Fats of 
Juſlice and good Government may tbe better there be kept and 
done; and hoping that it the Mayor Bailiffs and Burgeſſes 
of the ſaid Burrough and their Succeſſors may by our Royal 
Grant enjoy greater and larger Dignities Privileges Juriſ- 
dictions Liberties and Franchizes, then they will think them- 
ſelves more eſpecially and ftroggly obliged unto the Per- 
formance and Execution of their beſt Service to Us our 
Heirs and Succeſſors; And alſo at the humble Petition &c 
c We have willed ordained c And by theſe Preſents &c 
Lo will and ordain Cc. 

In 


Trinity Term 32 & 33 Geo. 2. 


P. 840. 


Power to 
holdaCourt. 


Cognizance 


* In this Chapter, amongſt many other Privileges, are the 
fallowing: wiz. A Power to make By-Laws, and to fine or 
impriſon ſuch as break them; and alſo theſe enſuing Clauſes— 


And We will, and for Us our Heirs and Succeſſors Do 


grant to the ſaid Mayor Bailiffs and Burgeſſes and their Suc- 
ceſſors, that they and their Succeſſors, from henceforth for 
ever hereafter, may have and hold, and may be able to 
have and hold within the ſaid Burrough, a Court of Pleas, 
every Tueſday in every ſecond Week throughout the Year, 
to be holden before the Mayor Bailiffs and Recorder of the 
faid Burrough for the Time being, or before any three of 
them (whereof We will that the Mayer of the ſaid Bur- 


rough for the Time being ſhall be One,) in the Guild-Hall 


or Loll-Booth of the ſaid Burrough; And that they may 
hold, in that Court, by Plaints in the ſame Court to be 
levied, or otherwiſe according to the laudable and reaſonable 
Cuſtoms before uſed and accuſtomed in the faid Burrough, 
All and all Manner of Pleas Actions Suits Complaints and 
Demands, as well real as perſonal and mixed, of all per- 
ſonal Tranſgreſſions whatſoever with Force and Arms, and 
of whatſoever other Tranſgreſſions done moved ariſing had 
or committed or hereafter to be done moved had or com- 
mitted within the ſaid Burrough Suburbs Liberties and Pre- 
cincts thereof, And of all and all Manner of Intruſials 
Tenures Burgages Lands Tenements Goods Chattels Debts 
Pleas upon the Caſe Deceits Accounts Covenants Detinues 
of Charters Eſcripts Muniments and Chattels, the taking 
and detaining of Beaſts and Cattle, and other ContraQts 
whatſoever of whatſoever Cauſe or Thing arifing or in 
Time to come happening to ariſe within the ſaid Burrough 
Suburbs Liberties and PrecinQs thereof, to whatſoever Sum 
or Value the faid Tranſgreſſions Debts Accounts Covenants 
Deceits Detinues or other Contracts ſhall amount; And that 
ſuch like Pleas Plaints Quarrels Suits and Accounts may be 
there heard and determined before the ſaid Mayor Bailiffs 
and Recorder of the ſaid Burrough for the Time being or 
any 3 of them (whereof we will that the Mayor of the faid 


Burrough for the Time being ſhall be One) by ſuch and 


ſuch like Proceedings Ways and Means according to the Lawws 
and Cuſtoms of our Kingdom of England, or according to the 
ancient reaſonable and laudable Cuſtoms of the ſaid Burrough 
heretofore uſed and allowed in the ſaid Burrough, and in as 
large Manner and Form as in any Court of Pleas in any 
City Burrough or Town Corporate within this our Kingdom 
of England or in our faid Burrough of Berwick upon Tweed 
heretofore hath been uſed and accuſtomed or may or ought 
to be done. And further We will, and by theſe Preſents 


of Pleas, as for Us our Heirs and Succeſſors Do Grant to the ſaid Mayor 
ancientlyac- Bailiffs and Burgeſſes of the ſaid Burreugh and their Suc- 
ceſſors, that they and their Succeſſots from Time to Time 

| in 


cuſtomed. 
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in all iſſuing Times may have and may be of Force to have“ P. 841. 
the Cognizance of all and ali Manner of Pleas Quarrels 
Plaints Actions and Demands whatſoever as well real as 
Perſonal and mixed, in what Courts ſoever of Us our 
Heirs and Succeſſors moved and begun or to be moved and 
begun, of whatſoever Things Cauſes and Matters happening 
ariſing or growing within the ſaid Burrough Suburbs Liber- 
ties and Precincts thereof, as they have been anciently aC- 
cuſtomed within the faid Burrough | 
Furthermore, We will, and by theſe Preſents for Us our Not to be 
Heirs and Succeſſors Do Grant to the faid Mayor Bailiffs put in Aſſiſe 
and Burgeſſes of the ſaid Burrough and their Succeſſors, that * Nen 
the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Burrough 50 
for the Time being be not put in Aſſiſe Juries Attaints or 
other Recognizances, by reaſon of any Intruſials Tenures 
or againſt their Wills, without the ſaid Burrough ; And 
that the {aid Burgeſſes of the ſaid Burrough and their Suc- 
ceſſors be not conſtrained or compelled by Us our Heirs or 
Succeſſors or our Officers or Servants of Us our Hei:s or 
Succeſſors, to go or to be ſent to Mar without the ſaid 
Burrough and Suburbs Liberties and Precin&s thereof, but Not to be 
by the Special Commandment of Us our Heirs and Suc- ſent to War 
ceſſors, as before in the ſaid Burrough hath been lawfully Sc. unless 
uſed and accuſtomed ; And that no Man may take Lodging 
within the ſaid Burrough by Force or by Livery of our Return and 
Marſhals of Us our Heirs or Succefſors. We have granted, Execution 
moreover, and by theſe Preſents for Us our Heirs and Suc- of W. = 
ceſſots of our ſpecial Grace and of our certain Knowledge — 
and mere Motion Do Grant to the ſaid Mayor Bailiffs and 5 
Burgeſſes of the ſaid Burrough and their Succeffors, that 
they may have the Return of all our Writs Precepts and 
Proceſs of Us our Heirs and Succefſcrs, of whatſoever 
Courts of Us our Heirs or Succeſſors coming and ariſing 
within the ſaid Burrough, and the Execution of them; 80 
that no Sheriff Miniſter or Bailiff for us our Heirs or Suc- 4 
ceffors thall enter into the ſaid Burrough Suburbs, Liberties 4 
or Precincts thereof, to do any Office there for any belong- | 
ing to the ſaid Burrough, but n Default of the Mayor and | 
Bailiffs of the ſaid Burrough. And further, of our Special Not to le 
Grace and of our certain Knowledge and mere Motion, compellabte 
We have given and granted and by theſe Preſents for Us t. — 
our Heirs and Succeiſors Do give and grant to the ſaid ee 
Mayor Bailiffs and Burgeſſes of the ſaid Burrough and their 
Succeſſors, that the taid Mayor Bailiffs and Burgeſſes of the 
ſaid Burrough or any of them, or the Cuſtom-Houſe Offi- 
cers or Weighers of Us our Heirs and Succeſſors within 
the ſaid Burrough for the Time being or any of them, ſhall 
not be employed nor ſhall be compelled to anſwer for any 
Intruſials 1 enures or Tranſgreſſions Debts Contracts Ac- 
counts or any other Cauſes or Things within the faid Bur- 
rough Suburbs Liberties Limits or PrecinQs thereof done or 
to be done, elſewhere than within the ſaid Butrough before 
PART IV. Vo. II. N the 
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* P. 842. * the Mayor and Bailiffs of the ſaid Burrough and their Sur» 
ceſſors, or before the Juſtices of Us our Heirs and Succyſlors 
; aſſigned unto it within the ſaid Burrough and not elſewhere. 
Mayor &c, And further We will, and by theſe Preſents for Us our 
to beJuſtices Heirs and Succeſſors Do Grant to the ſaid Mayor Bailiffs 
of the Peace and Burgeſſes of the ſaid Burrough and their — 
2 e that the Mayor of the ſaid Burrough for the Time being, 
"084% andthe Recorder of the ſaid Burrough for the Time being, 
and ſuch Burgeſſes and Aldermen of the ſaid Burrough who 
have ſuſtained the Office of Mayor of the ſaid Burrough or 
hereafter ſhall ſuſtain it, after they have executed the ſaid 
Office of Mayoralty, as long as they ſhall be Burgeſſes and 
Aldermen of the Burrough, and every one of them may 
and ſhall. be for ever hereafter from henceforth, within the 
ſaid Burrough and within the Suburbs Liberties and Pre- 
cincts thereof, our Juſtices for Us our Heirs and Succeſſors 
to keep and preſerve and cauſe to be kept and preſerved the 
Peace of Us our Heirs and Succeſſors within the ſaid Bur- 
rough Liberties and Precincts thereof, And alſo to keep and 
caule to be kept all Ordinances and Statutes for the Good of 
our Peace and for the Preſervation of the ſame and for the 
quiet Ruling and Governing our People publiſhed within 
the ſaid Burrough Suburbs Liberties and Precincts thereof 
in all their Articles according to the Force Form and Effect 
of ſuch Ordinances and Statutes, And to chaſtiſe correct 
and puniſh all and all Manner of Perſons whatſoever of 
what Eſtate Degree or Condition ſoever they ſhall be, 
offending againſt the Form of thoſe Ordinances and Statutes 
or any of them within the ſaid Burrough Suburbs Liberties 
and PrecinQts thereof, and to do that all thoſe within the 
faid Burrough Suburbs Liberties and PrecinQs thereof who 
ſhall threaten any of our People to hurt their Bodies or 
burn-their Houſes to find ſufficient Security before them or 
any of them for the Peace and good Behaviour towards Us 
and our liege People, and if they ſhall refuſe to find ſuch 
Security then to cauſe them to be ſafely kept in the Gaol 
and Priſon of the ſaid Burrough until they find ſuch Security; 
Juſtices of And that the Mayor Recorder and ſuch of the Aldermen or 
2 4 Burgeſſes of the {id Burrough who have at any Time borne 
„ee, the Office of Mayor or hereafter ſhall bear it, after they 
got. have borne the ſaid Office of Mayor of the faid Burrough 
h ' and as long as they ſhall be Burgeſſes or Aldermen of that 
Burrough, or any three or more of them (whereof We 
will that the Mayor and Recorder of the ſaid Burrough for 
the Time being be Two) may have from henceforth for 
ever hereafter full Power and Authority from Time to 
Time to enquire and determine within the ſaid Burrough 
ouburbs Liberties and Precincts thereof of all and all Man- 
ner of Felonies Murders Homicides Robberies Aſſaults 
Riots Routs Forces [forcible] Entries into Lands and Tene- 
ments Treſpaſſes againſt the Peace of Us our Heirs and Suc- 
ceſſors unlawful Conventicles Ambidexters Conſpiracies 
| - Contempts 


er e Le 


Trinity Term 32 & 33 Geo. 2. 


* Contempts Concealments, An 


| alſo of all Miſp.ifions 
Offences Miſdeeds Defaults Negli 


nces Caules and Articles 


which do belong or hereafter may be able to be.ong to the 


Authority or Power of Juſtices or Keepers of the Peace of 
Us our Heirs or SuccElfors, in as ample Manner and Form 


their Succeſſors, That the Mayor 


as any Juſtices or Keepers of the 

Succeſſors in any of our Counties 
of. England, by the Laws and Sta 
dom, tor the Offence ſo done an 
County, as, Juſtices of the Peace, 
to hear and determine. And alſo 


eace of Us our. Heirs or 
within this our Kingdom 
utes of the SAE King- 
committed in the ſaid 
may be and may be able 
We wil}, and by theſe 


* 843. 


And of 


Preſents tor Us our Heirs and Succeſſors Do grant to the Gaol-Deli- 


ſaid Mayor Bailiffs and Burgeſſes 


Burrough for the Time being, an 
Aldermen of the ſaid Burrough w 
or hereafter ſhall bear the Offi 
Burrough, after that they have 


nd Recorder of the ſaid 
ſuch like Burgeſſes and 
oat any Time have borne 
of Mayor of the ſaid 
rne the ſaid Office, as 


long as they | ſhall be Burgeſſes 


Burrough, or any three or more of them (whereof We will 


that the Mayor and. Recorder of the ſaid Burrough thall be 


Two,) from Time io Time hereafter may be our Juſtices, 
And every one of them from Time to Time may be Juſtices 


of Us our Heirs and Succeſſors, 
deliver the Gaol of the ſaid Burro 
therein; And that the Coroner | 
make Return from Time to Time of all Juries Inquiſitions ner to re- 
Pannels Attachments and he fig Map him taken or here- 


after to be taken before the ſaid 


from Time to Time to 
hof the P1ifoners bein 


f the ſaid Burrough and ver), 170 


WI gum, 


id Aldermen of the faid - 


or the Time being wal The Coro- 


ayor Recorder and the 


turn Juries 
Sc, to at- 
tend the 


ſaid Burgeſſes or Aldermen of the ſaid Burrough for the (4;4 Juſtices 


Time being or any three or more of them (whereof We o Gaol De- 


will that the Mayor and Recorder of the ſaid Burrough for |ivery, and 


the Time being ſhall be I wo,) when and as often as they 


will deliver the ſaid Gaol of the Priſoners being in that Gaol ; 


Delivery, and the Commandment; 
corder and Burgeſſes or Aldermen 


being or any three or more of 


that the Mayor and Recorder of th 
ſhall execute from Time te Time, 


them (whereof We will 
e ſaid Burrough be Iwo) 


in the ſame Manner and 


Form as any Sheriff of our Kingdom of England have ac- 


cuſtomed and ought to do return 
Manner of way) by the Laws and Statutes of this our King- 


any the Counties of the /aid King 


intend and execute (any 


om ; And that the ſame 


dom of ENGLAND, before the 1767 of Gaol Delivery in 


Mayor Recorder and Aldermen o 


the Time being or any three or 


F the ſaid Burrough for 


more of them (whereof 


We will that the Mayor and Recorder of the faid Burrough 


for the Lime being be Two) may 
may erect from henceforth hereaft 
ſaid Burrough Suburbs Liberties 


have and ſhall have, and 
er, a Gallows within the 
or Precincts thereof, to 


hang and execute Felons Murderers and other Malefactors 
to Death according to the 
Lars 


within the ſaid Burrough page 
2 


execute 
their Com- 
mands as 


and be attending them in all Things touching the ſaid Gaol- juſtices of 
of the ſaid Mayor Re- Gaol De- 
aforeſaid for the Time Aver. 


Power to 
e ect a 

Callous, 
isa &c. 
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* P. 844. Laws of England; And that the ſaid Mayor, Recorder, 
And to ar- and ſuch like Burgeſſes or Aldermen of the ſaid Burrough 
reſt a d Who at any Time have borne the Office of Mayor of the 
W Os fame Burrough or hereaſter ſhall bear it, after that they 
have borne the ſaid Office, as long as they ſhall be Burgeſſes 

or Aldermen of the ſaid Burrough or any three or more of 

them (whereof We will that the Mayor and Recorder of 

the ſaid Burrough for the Time being ſhall be Two,) may 

take and arreſt whatſoever Felons Thievesor other MalefaQors 

within the ſaid Burrough Suburbs Liberties and Precincts 

thereof found or to be found, by themſelves or by their Mini- 

ſters or Deputies conſtituted in the ſaid Burrough ; And that 

they may carry them to the Gaol within the ſaid Burrough, 

there to be kept in ſafe Cuſtody until by due Proceſs of 

Law they ſhall be delivered, any other Ordinance Decree 

The Corpo- or Cuſtom to the Contrary r Moreover We 
ration to have granted and by theſe Preſents for Us our Heirs and 
gangs > Succeſſors of our ſpecial Grace certain Knowledge and mere 
bine We. Motion. Do grant to the ſaid Mayor Bailiffs and Burgeſſes 
of the ſaid Burrough and their Succeſſors, That they and 

their Succeſſors from henceforth for ever hereafter may have 

enjoy and receive and may be able and of Power to have 

enjoy levy and receive, to the proper Uſe and Behalf of 

the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Burrough 

and their Succeſſors, All and all Manner of Fines Ranſoms 

and Amerciaments whatſoever or for whatſoever Treſpaſs 

or other Offence or other Matters and Cauſes committed 

and to be committed within the ſaid Burrough Suburbs Liber- 

ties ana Precincts thereof, And all and all Manner of Fines 

Iſſues Amerciaments Forfeitures Profits and Perquiſites of 

the ſaid Court, fo to be impoſed or forfeited before the ſaid 

Mayor Recorder and Bailiffs in the Court of the ſaid Bur- 

rough, And before the ſaid Mayor Recorder and the ſaid 
Aldermen of the ſaid Burrough or any 3 or more of them 

as aforeſaid as Juſtices of the Peace or of our Gaol-Delivery 

within the ſaid Burrough Liberties or Precinct thereof, for 

| Whatſoever Cauſe or Cauſes coming happening ariſing or 
growing, as before hath been uſed and accuſtomed in the 

and Deo- faid Burrough ; And alſo all and all Manner of Goods 
dands, and Chattels whatſoever waived, Deodands, Chattels of 
dere of 4 Felons and Fugitives outlawed and to be outlawed waived 
— and to be waived condemned and to be condemned adjudged 
Se, Cc. and to be ad judged attainted convicted and to be convicted, 
of Fugitives and Men put in Exigents of all and ſingular Te- 

nants Inhabitants and Men Reſident in the faid Burrough 

Suburbs Liberties and Precin&s thereof, from Time to 

Time ariſing happening and coming ; And that it ſhall be 

lawful to the ſaid Mayor Bailiffs and Burgeſſes of the ſaid 

Burrough and their Succeſſors, the ſame Fine Iſſues Amercia- 

ments Forfeitures and Profits from Time to Time to levy 

and collect. by the proper Miniſters of the ſaid Mayor Bailiffs 

and Burgeſſes of the faid Burrough, according to the Laws 

and Cuſtoms of England, or according to the ancient Cuſ- 

toms of the ſaid Burrough, Ard 
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hath come into the Hands of our Progenitors 


rated, have uſed or enjoyed or 
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* And further, of our abounding ſpecial Grace and of * P. 845. 
our certain Knowledge and mere Motion, We grant and 

confirm, for Us our Heirs and Succeſſor, to the ſaid Mayor Confirmati- 
Bailiffs and Burgeſſes of the ſaid Burrough and their Suc- 2" ing 
ceſſors, All and all manner of lawful Liberties Grants Fran- Ye — 
chizes Immunities Privileges Exemptions Quittances Juriſ- 
ditions Cuſtoms and free Uſages, as well by Land as by 


Water, as well within as without a ſaid Burrough Suburbs 


Liberties Liinits and Precincts thereof, through our whole 
Land and Power, in theſe our preſent Charters orin any other 
Charters of our Progenitors or Predeceſſors Kings and 

neens of England expreſſed or not expreſſed; And alſo 
all and ſingular ſuch Lands Tenements Hereditaments Cuſ- 
roms Liberties Privileges Franchizes Immunities Quittances 
Exemptions and Juriſdictions, which the Mayor Bailiffs and 
Burgeſſes of the faid Burrough or any of them, by what 
Means or Names ſoever, or by what Incorporation ſoever or 
Pretence of any Incorporation, heretofore have had uſed or 
enjoyed or ought to have hold uſe or enjoy, to them or 
their Succeſſors for ever, of State of Inheritance, by Reaſon 
or Pretext of any Charters or Letters Patent or of any Uſe 
Preſcription or Cuſtom or by any other Manner Right or 
Title heretofore had uſed or accuſtomed ; Notwithſtanding 


that any Charters aforeſaid were carried away and removed 


from thence, by Robert Bruce King of Scotland, our Progeni- 
tor ; And notwithſtanding that the ſaid m_—_— of Berawick 
ings of Scot- 
land, after the ſaid Grants of our ſaid Progenitors Kings of 
England; And although the ſaid Mayor Bailiffs and Burgeſſes 
of the ſaid Burrough or their Predeceſſors or Burgeſſes ot the 
ſaid Burrough or any of them, by whatſoever Name or 
Names or by whatſoever Incorporation or Pretext of any In- 
corporation heretofore known or incorporated or not incorpo- 
ot uſed or enjoyed the ſaid 
Liberties Grants Franchiſes Immunities Privileges Ufages 
and free Cuſtoms: And We, of our ſpecial Grace, All 
and ſingular the Things above before granted and recited, 
for Us our Heirs and Succeſſors, to the ſame Mayor Bailiffs 
and Burgeſſes of the ſaid Burrough and their Succeſſors. 
Do grant and confirm and for ever ſtrengthen, by theſe 
Preſents. Wherefore We will and firmly command, for 


Us our Heirs and Succeffors, that the ſaid Mayor Bailiffs 


and Burgeſſes and their Succeſſors may have hold uſe and 
enjoy for ever all Liberties Authorities Juriſdictions Fran- 
chizes and Quittances aforeſaid, according to the Tenor 
and Effect of theſe our Letters Patent, without Lett or 
Hindrance of Us our Heirs and Succeſſors, or Juitices 
Sheriffs or other Bailiffs or Miniſters whatſoever, or of any 
other of them; Nulling and forbidding that the ſame Mayor 
Bailiffs and Burgeſſes and the Men of the faid Burrough, or 
any of them, or any of the Burgeſſes of the ſaid Burrough, 
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—— —— at 


* P. 846. * by reaſon of the Premiſſes or any of them, by Us or by 

„ dour Heirs Juſtices Sheriffs Eſcheators or other Bailiffs or 
Muiniſters of Us our Heirs or Succeſſors whatſoever, be letted 

moleſted or grieved, or in any Thing diſturbed thereof. 


Some other Clauſes of the Charter, (and which were 
produced by thoſe who ſupported the Rule for the Certio- 
rari,) were as follow— 


Peart Ard further, of our abundent Grace, We will, and by 
make By- theſe Preſence for Us our Heirs and Succeſſors Do grant to 
Laws, the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 
rough and their Succeſſors, That the Mayor Bailiffs and 
Burgeſſes of the Burrough aforeſaid or the greater Part of 


them (whereof We will that the Mayor of the ſaid Burrough 


for the Time being ſhall be One) ſhall have and by theſe 
Preſents may have full Authority Power ang Faculty of 
framing conſtituting appointing ordaining making and eſta- 
bliſhing, from Time to Time, ſuch like Laws Statutes Or- 
dinances and Conſtitutions which to them or the greater 
Part of them (whereof We will that the Mayor for the 
Time being of the ſaid Burrough ſhall be One,) in their 
beſt Diſcretion ſhall be thought to be good profitable whole- 
ſome honeſt and neceſſary for the good Rule and Govern- 
ment of the Mayor and Bailiffs and Burgeſſes aforeſaid 
and all and ſingular other Burgeſſes Officers Miniſters 
Artificers Inhahitants and Reſidents whatſoever within the 
faid Burrough for the Time being. | | 


8 And that the Mayor Bailiffs and Burgeſſes of the Bur- 
ane impri- rcu zh aforeſaid for the Time being, or the greater Part of 
on or them (whereof We will that the Mayor of the ſaid Bur- 
amerce rough for the Time being be One,) as often as they ſhall 


tuch as frame eltabliſh or ordain ſuch like Laws Inſtitutions Orders 
break them; 


and to levy n | 
ſuch Fines may have Power to make ordain limit and provide ſuch like 


Ge, to the Pains Puniſhments and Penalties, by bodily Impriſonment 
bets 5 che or by Fines and Amerciaments or by either of them, upon 
don“ and againſt all Offenders againſt ſuch the Laws Inſtitutions 
Decrees Conſtitutions and Ordinances or any of them, as to 

the ſaid Mayor Bailiffs and Burgeſſes for the Time being or 

the greater Part of them (whereof We will that the Mayor 

of the ſaid Burrough for the Time being be One) ſhall be 

thought fit neceſſary and requiſite to be done for the Obſer- 

vation of the fame Laws Ordinances and Conftitutions ; 

And to levy and have the fame Fines and Amerciaments, 

To the Uſe and Behoof of the aforeſaid Mayor Bailiffs and 
Burgeſſes of the ſaid Burrough and their Succeſſors, with- 

out Hindrance of Us our Heirs or Succeſſors, or any other 

Officers or Mimillerzof Us our Heirsor Succeſſors, and without 

any Account therefore to be made to Us our Heirs or Suc- 

ceſſors or Miniſters of Us our Heirs or Succeſſors: All and 

Singular 


Ordinances and Conſtitutions in Form aforeſaid, may and 
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Singular which Laws Ordinances and Conſtitutions, to be * P. 847. 
made as aforeſaid, We will ſhall be obſerved, under the Pains 

therein to be contained; ſo always that the ſaid Laws Or- 

dinances Inſtitutions Conſtitutions Impriſonments Fines and 
Amerciaments may be reaſonable, and not repugnant or 

contrary to the Laws Statutes Cuſtoms or Rights of our 
Kingdom of England or reaſonable and laudable Preſcrip- 

tions and Cuſtoms in the ſaid Burrough anciently uſed and 
accuſtomed. 


There are alſo ſeveral other Clauſes contained in King 
James's Charter, not pertinent to the preſent Queſtion, 


On Friday 25th May laſt, Sir Richard Lloyd, Mr. Gould, 
Mr. Yates, and Mr. Selwyn, who were of Counſel for ſuper- 
ſeding the Certiorari, argued upon the three following 


Queſtions, 


1ſt Queſtion—Whether Berwick is Part of the Realm of 
England. | 


ay Queſtion—Whether it is governed by the Laws of Eng- 
land. 


d Queſtion—Whether, ſuppoſing that it is, it would 
follow, ** that a Certiorari lies.“ | 


Firſt—To prove that Berwick is not part of the Territorial 
Realm of England, they cited Calvin's Caſe, (6 Fac. 1.) 
7 Rep. 23. expreſs ; and Craw v. Ramſey, Vaughan 278, 
300. 2 Vent. 4. S. C. and Carre Caſe, cited in 3 Leon. 20. 
and the Statute of 21 H. 8. c. 6. concerning Mortuaries, 
(5 or 6 Years before the Incorporating Wales with England) 
§. 7. which ſhews the Senſe of the Legiſlature, That 
&« Berwick and Calais were not comprehended within the 
„Term Realm of England.” So alſo is 1 Mod. 37. Criſp's 
Caſe v. Mayor of Berwick ; and Vaughan 414. concerning 
Proceſs into Wales. | 
And not being Part of the Realm of England, it is * not 2 & = 
bound by Ad Parliament, unleſs named; For which Reaſon, $ 3. * 
in 1 V. M. (the Act for encouraging the Exportation of declares and 
Corn, ) Berwick not being mentioned, a new Act was made, enaQts,**that 


which named it expreſsly. — 


Second Queſtion—The Charters could not make the ha = 3 


babitants of this conguered Place to be Subjeds of England : be mention- 
And the Charter of Ed. 4. directs that they ſhall be governed ed in any 


by Laws received from Alexander King of Scotland. The * 


Charter of 1 Fac. 1. (which was confirmed by Ad of Parlia- nme ba. 
ment) eſtabliſhes their o Uſages ; aud gives them a Court geen and 
of Oyer and Terminer, and a Court of Gaol-Delivery, with ſhall be 
an expreſs Exclufion of all other Juriſdiions out of the Town deemed to 


of Berwick : But neither this Charter nor this Act of Parlia- <omPrehend 
ment give them Title te the s of England. | Wahi ud 


21 Ed. Berwick.” 
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p. 848. 21 Ed. 1. Parliament Roll — Boyd v. Barnaby, proves 
that they were governed by the Laws of Scotland. And it 
*ſt is the zu appears from 2 Peere Wms, 75, 76. * that the Laws of a 
ONS conquered Country thall hold Place, till new Ones are given 
e, to them by the Conqueror. So alſo is 1 Salk. 411. Blank- 
ard v. Gally And if they are governed by their own 
Laws, it would be nugatory and fruitleſs, for this Court to 


Hue a Certiorari to them. 


Third Queſtion—There is no Difference between Berwick 
and Ireland, as to this Point : And according to 2 Ventr. 7. 
A Certiorari wi Inot lie to remove an Indictment from Ireland. 


In Vaughan 403, 404- it appears that He was of Opinion 
That the Alteration of the Juriſdiction in Wales might 
© moſt probably be wrought by an Ad of Parliament not 
© now extant,” 


A Certiorari would not only ereate Delay ; but would oc- 
c iſion an inſuperable Difficulty of Trial: And it would be 
nugatory to grant One, where the Court cannot proceed upon 
it ; as in Dr. Sands's Caſe, 1 Salk. 145. where it was, for that 
v.ry Reaſon, denied. 


4 „6 . Now all indiftable Offences are local : Therefore, they 
& M. c. 11, muſt be tried + there, And yet no Proceſs of this Court 
8, 9W.3. would /ie there; nor could the I rial be in the adjoinin 
2 ee Engliſh County, becauſe Berwick is no County in Eaglend 
N 2 Shower 365. Mayor of Ber wick's Caſe. The Cafe of 
ter Seſſions.) County-Bridges is the only criminal Caſe, where the Trial 
may be in the adjoining County, upon Suggeſtion: For all the 
Precedents are of civil Caſes, and thoſe tranſitory too. 


Salk, 651. Title Trial, pl. 31. Way v. Tally. And there is 


no Precedent of any Cauſe removed from Ber wick and finally 
determined here. 


Mr. Norton contra—The General Queſtion is, Whether 
A Certiorari will lie to Berwick, to remove an Indictment 
found at a General Gaol-Delivery there, for a Miſdemea- 
nour.” 


The Caſe now under Conſideration requires it, if anycan ; 
ſince 5 Judge who is to try the Cauſe is both Party and 
Witneſs. 


The Anſwer that has been inſiſted upon, is“ that Ber- 
« qvick is an exempt Juriſdliction: and no Certiorari lies 
„ thither.” 


Three Objections have been made to this Certiarar7 - (iſt.) 
That Berwick is not part 4 the Realm of England; (ad.) It 
it is, yet 'tis not governed by Engliſh Laws; (3.) That if the 
Court ſhould grant the Certiorari, yet they can not proceed 
upon it. | 
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* [ premiſe that this Court hath a General Superviſion of“ P. 849. 
all inferior Juriſdictions in England : And, they may alſo 

grant Certioraries, before it appears whether they can pro- 

ceed upon them or not. 


Anſwer to 1ſt Objection— The Clauſe in 20 G. 2 c. 42.8. 
3. proves clearly that Berwzck is part of the Realm of 
© England.” | | 


The Argument alſo from their ſending Members to re- 
preſent them in Parliament, is irrefragable. And Prynne's 
Parliamentary Writs prove that Berwick ſent Members, be- 
fore the Time of Ed. 4. | 


This Court conſtantly ſends Certioraries to the Cinque 
Ports. | 


Anſwer to 2d ObjeQtion—Their Charter of 1 Fac. 1. tes 
them down, to proceed by the Laws of England, in criminal 
Matters. eee this Court will ſuperintend their 
Proceedings under their Charters. And their Acceptance 
of a Charter which ſubjects them to the Laws of England, 
renders them liable to this Superintendency. 


The zd Objection would come more properly, upon the 
Return of the Certiorari : The Writ ought to be obeyed, 
and a Return made. 


Anſwer to 3d Objetion—But however, from the Nece/- 
ſity of the Caſe, this Matter muſt be tried in the adjoining 
County ; Like the Caſe of Wales, or of County-Bridges : 
Both of which are done by the Court's General Power, and 
to prevent Failure of Juſtice. | 


An Indictment is no more local than a Real Action is: 
And yet theſe are tried in Northumberland. And the Militia- 
Act conſiders Beraick as being in Northumberlaud. 


Precedents too are not wanting. | In 3 Fac. B. R. An fu- 
formation qui tam Sc, on the Statute of Uniformity, was 
brought up by Certiorari ; And Proceſs iſſued. In M.8 
Ann. An Information in this Court was granted for an Of- 
fence in Berwick ; and the Rule made ablolute, Ing C. 1. 

B. R. there was a Mandamus to ſwear Wilſon and three Others 
Churchwardens of Berwick, And Berwick is put under 

the Eecleſiaſtical Juriſdiction of the * Dioceſe of Durham, * I. pet. 
by their Charter. In 1754, an Indictment againſt Meſcroſt po. 8:7. 
a"d two Others, for an Aſſault, was removed hither, from 

thence, by Certiorari: And they appeared and pleaded, in 

H. and P. 1755, in the Conteſt between Mr. Wilkes and 

Mr. Watſon, {nformations for Briberv were granted: the 

Rules were made abſolute. 


The 
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iſt. Head, 
1ſt, As to 
being Part 
of the 
Realm. 


The Afﬀidavits of the Facts being read, It appeared that 
the Indictment was for an Aſſault upon the then May- 
or, who ſtill continues a Juſtice of Peace for the Bur- 
rough of Berqwick. 


Lord MansrieLD faid, it would be proper to look into 
the Precedents that had been cited ; and they would 
give their Opinion, next Term. 


CurIa ADVISARE VULT. 


Lord Mansr1eLD now delivered the Opinion of the 
Court, to the following Effect. 


The Objections and Arguments that have been urged 
againſt this Certiorari may be reduced to the following 
Heads 


1ſt. That this Court has no Juriſdiction over the Town 
and Burrough of Berwick, or any local Matters ariſing there; 
Becauſe it is not to be deemed Part of the Realm of England, 
and the King's Writ does not run there: Conſequently, 
this Court has no Authority to remove a Record from thence, 
by Writ of Certiorari, for any Purpoſe whatſoever. 


zdly. That ſuppoſing the Court may, for ſome Purpoſes 
have Farifdition there, Yet the End, for which the Certio- 
rari is deſired upon the preſent Occaſion, can not be attained. 


3dly. That though the Court ſhould have Authority, and 


the End be attainable; Yet the Ground, upon which the 
Certiorari is applied for, is not ſufficient. 


As to the firſt The beſt Way of conſidering it, may be, 
conciſely to deduce the Condition and Conſtitution of Ber- 
ewick contraſted with Wales; to ſhew that Arguments from 
the Caſe of Wales hold to Berawick, equally at leaſt, in all 
ReſpeQs ; in many, a fortiori. 


Edward the firſt conceived the great Deſign of annexing 
all other Parts of the Iſland of Great Britain to the 
Realm of England. The better to effeQuate his Idea, as 


Time ſhould offer Occaſion ; He maintained“ that All the 


« Parts thereof, not in his own Hands or Poſſeſſion, were 
« HorLpen of His Crown.” 


The Conſequence of this Doctrine was, that by the 
Feudal Law, ſupreme Juriſdiction reſulted to Him, in Right 
of his Crown, as Sovereign Lord, in many Caſes which He 
might lay hold of ; And when the faid Territories ſhould 
come into his Hands and Poſſeſſion, they would come back 

as 


_ „ G 3 


. A. Ot... ora... 
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complete 


„and.“ 
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* as Parcel of the Realm of England, from which (by “ P. 85 1. 
Fiction of Law at leaſt,) they had been originally ſevered. 


This Doctrine was literally true, as to the Counties Pa- 
latine of Chefter and Durham. 


But, (no Matter upon what Foundation) He maintained 

that the Principality of Wales was holden of the Imperial 

Crown of England: He treated the Prince of Wales as a 
rebellious Vaſſal ; ſubdued him; and took Poſſeſſion of the 
Principality. Whereupon, on the 4th of December in the 

gth Year of his Reign, He iſſued a * Commiſſion to en- * Rete!“ 
quire ** Per quas Leges et per quas Conſuetudines Ante- #F the, g 
** ceſſores noſtri Reges regere| conſueverant Principem 776 
« Walliz et Barones Walenſes Walliz et Pares ſuos et alios Walks, 
„ inferiores et eorum Pares &c.“ Hieli Beni, 
$18. (pub- 


„the Concluſion neceſſa- liſhed) by 
Witten.) 


If the Principality Was feudator 
rily followed, That it was under the Government of 
the King's Laws, and the King's Courts, in Caſes proper 
for them to interpoſe; though (like Counties Palatine) 
they had peculiar Laws and Cuſtoms, Fura Regalia, and 
Juriſdiction, at Home. 


e Time iſſued to all his 
matian to the Commiſſi- 


There was a Writ at the fa 
Officers in Wales, to give Info 


© oners:” And there were 14 Interrogatories ſpecifying the 
Points to be inquired into. The “* Statute of Rutland re- 12 Ed. 1. 


fers to this Inquiry. By * that Statute, He does not annex See it in the 
77 . . . 2d Vol, of 
ales to E e but recites it as a conſequence of its com- he Bock of 
2 3 x f 0 
ing into his Hands—** Divina Providentia Terram Walliæ, Old sta- 
„ prRIUS nobis Jure feodali ſubjectam, jam in Proprietatis tutes, inti- 
* noſtræ Dominium convertit, et Coronæ Regni Angliæ, — . 
a . . "a uta V 
* tanquam partem Corporis ejuſdem, annexuit et univit.“ 1. — 
| allo 1 
The 27 H. 8, c. 26. adheres to the fame Plan, and re- Halen Hit 
cites “ that WAL Es ever hath been incorporated, annexed, of the Com- 
« united, and ſubj ect to, and under the Imperial Crown of men Lam pa. 


= : . 57 183, 184. 
this Realm, as a very Member, and Joint of the ſame. 5 


Edward the iſt having ſucceeded as to Wales, maintained — — 


likewiſe © that Scotland was holden of the Crown of Eng- in Faughan 
| 400. 


That Juriſdiction which reſulted to Him as ſuperior 
Lord, He often exerciſed as fitting in this Court Upon * Rymer, 2 
a Complaint of a Burgeſs of Berwick, againſt his own Vol. 596. 
Commiſſioners, whom He would | not ſuffer to be tried in 
the Courts of the King ef Scotland. Upon Complaint of FEymerGos; 
a Merchant — Upon a Complaint of Mc Duff— b £4: 1. 


t Upon a Complaint of Auſtria claiming the 5 cane 
an. 
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* P. 852. Man. Upon a Complaint of the Abbot of Reading 
[|Rymer, 2 Upon a Complaint of the Biſhop of Durham claiming the 


Vol. "= i x Town of Berwick, as belonging to his See. In the 24th 
T2226 1. Pear of his Reign, he treated the King of Scotland, as a 


2 * "I rebellious Vaſſal; and took Berwick, and the reſt of Scot- 


land, into his own Hands and Poſſeſſion. And as this 

Court exerciſed that juriſdiction which reſulted to the 

King, in the Capacity of Superior Lord of Scotland; d for- 

| tiori, it did fo, when the Country came into the King's 

Fr Hands and Poſſeſſion. Therefore the Court of King's 
1 Bench f actually fat at Roxburgh in Scotland. 


mon Laco, 


fo. 101. * While he continued in Poſſeſſion of Scotland, He 

*30 Ed. 1. granted a Charter to the Town and Burrough of Berwick, 
under the Great Seal of EnGrand, (though He then had 
a Great Seal of Scotland) The Charter requires the May- 
or to be ſworn before His Chancellor or Treafurer and 
Barons of His Exchequer in Scotland: And the Writ to 
chuſe a Coroner is to iſſue out of His Chancery in Scotland. 
He ſeems to conſider the whole Country as united into one 
Realm : for the Privileges are given © Per totum Regnum 
et Poteſtatem noſtram in Terra et Poteſtate noſtra.” 


In a few Years, Berwick with the reſt of Scotland was 
loſt ; and continued fo, many Years. 


+2 Ed. 3. Þ Edward the zd renounced all Pretenſion to the King- 
Rymer 4th dom of Scotland, in Property, or Superiority, diviſum à 
Vol. 337- .Regno Angliæ. 


16, 79, 8 Ed. | Edward the 3d procured from K. Ed. Baliol, and the 
3. Rymer, Parliament of Scotland, a Grant and Ceſſion of Berwick, 
Vol. 4. Pa. ſeparate from Scotland, for ever,” © et regali Dignitati et 
536. 59% % Coronæ ac Regno Anglie perpetuis temporibus annexa, 

unita, et incorporata.” In the 10th Year of his Reign, 


He granted to Berwick an Exeniplification and Confirmation 
of the Charter of Ed. iſt. | 


Berwick was again loft, when Edward the 3d was in 
France; and retaken after His Return: And, in the zoth 
Year of his Reign, He gave a new Charter, confirming the 
former, with ſome Additions ; particularly, that they ſhould 

be governed by the Laws and Uſages, which they enjoyed 
in the Time of Alexander late King of Scotland; (who 
reigned before the Competition about that Crown.) 


| Beravick was loſt again; and again recovered by Edward 
* 22 Ed. 4. the 4th who confirmed the former Charters, by a * Char- 


+ = Ed. 4. ter and + Act of Parliament. 
C. 8. 


Betæween this Time and the 33d of Hen. Sth. (the parti- 
cular Time does not appear, becauſe the Returns are loſt,) 
Berwic 


_—_— wm 


2 1 


bound: And that was as being Part of the Realm of © 28.) 


Trinity Term 32 & 33 Geo. 2. 


* Berwick was ſummoned, as a Burrough of England, to & P. 85 z. 
ſend Members to Parliament : And they did fo, till the 
Union : and they ſtill continue od Members to the Par- 
liament of Great Britain, by Suinmons, as being Parcel of 
the Realm, not under any of their Charters, none of which 
give them ſuch a Right. That of E. 4, is an Inſpeximus 
of the preceding Ones: And the Charters of 19 April, 1 
H. 8. 25 April, i Qu. Mary, 4 May, 1 Qu. Elis. are 
Confirmatory Charters only. None of them give them a 
Right to fend Members to Parliament: and yet they have 
ſent them, ever ſince King Henry the 8th's Time. 


Their preſent Conſtitution is under Letters Patent granted 
in * 2 Jac. 1. Which are expreſsly confirmed by + Act of *2oth April 
Parliament. Under 2he/e, they act: And they have had no 27 !: 


＋ 2. J. 1. c. 
Charter ſince. 28. (called, 


in Hawk- 
Before the Ux lo x, Berwick| was bound by every Eng- 157 8 Edid- 


liſh general Adt of Parliament, in like manner as Wales was on, 1. J. 1. 


England. Where it is particularly named in Acts of Parlia- 
ment, that is ſuperfluous : And fo allo is the Naming of 
Wales. If it was not Part of England before the Union, it 
is now no Part of Great Britain : for only England and 
Scotland are united. It is bound by all General Laws fince 
the Union. | 


In General Acts, not applicable to Scotland, and where 
Scotland is not intended to be included, the Method is, by 
Proviſion, To declare ** it does not extend tos Scotland.” 
Where Proviſions are made for that Part of Great Britain 
called Ex AND, Wales and Berwick upon T weed are 
comprebended under that Deſcription. 


Walks, from the Time it came into the Hand of Ed. 
the 1ſt, was deemed to be within the Realm, upon the 
Doctrine of having been holden hefore of his Croaun : And 
in Conſequence of ſuch Tenure, by Deductions from the 
Principles of the Common Law, this Court exerciſes Furi/- 
dition over Matters in Wales given by no Ad of Parlia- 
ment; (For the f| Notion of ſome Old Statute that has FP Finz. 
{© been loſt,” depends only upon a looſe imperfect Note an 403,404. 
of Ld. Ch. J. Vaughan's.) | I. Faugh. 
. an J9<. ne 
ScoTLAanD was conſidered upon the ſame Foot —This M mrran- 
Court exerciſed the ſovereign Juriſdiction over i, #efore it * N 
came into the King's Hands; and afterwards, at the Time _ 
when the firſt Charter was granted to Berwick, "The 
Chance of War refuted the Claim of the Re/? of Scotland, 


as belonging to England; and confirmed it, as to Berwick, 


Bur, 
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* P. 854- 


* Bur, if Berwick was to be deemed a Dominion of the 
Crown, and no Part of the Rearm of England; It may 
be under the Control and Superintendence of the King in 
this Court, 


The Conſtitution given to Berwick by the Crown of Eng- 
land, approved by Parliament, ſhews it neceſſarily is fo ; 
much ſtronger than in the Caſe of Counties Palatine, or 
Wales. The People of Berwick have not Jura Regalia, or 
a complete Furiſdifion within themſelves, like a County Pa- 
latine They have no Sovereign Courts of the King within 
themſelves, like Hales. They are made a free Burrough, 
to hold in Burgage, by Rent. Such a Creature of Law 
mult neceſſarily be connected, as Part of a Kingdom, and 
ſubordinate. 


In the Time of King Alexander, they were ſubject to the 


Supreme Courts of Scotland. They could have no Laws 


or Cuſtoms but ſuch as were ſuitable to the ſubordinate Con- 
dition of a Burrough. | 


The Metamorphoſis from a Scotch to an Engliſh Bur- 


rough did not make them independant ; but only changed the 


Sovereign Juriſdiction, They are made a Corporation in 
England; to ſue or be ſued, in that Capacity, in England; 


to take Lands, in that Capacity, in England. The Bur- 


geſſes, in that Capacity are to enjoy many Privileges in 
England: They ſend Repreſentatives to Parliament, by Sum- 
mons, as a Burrough in England. 


This Court alone can judge of their Franchiſes, as a Cor- 
poration ; and Who are intitled as Members of it ; and what 
are their Privileges; and whether they continue to exiſt, or 
not: As, if you ſuppoſe a Queſtion to ariſe Whether 
they are difſolved;” or, Who is Mayor c, Who can 
judge, but this Court? 't he Charter of James the iſt ſup- 
paſes it: Becauſe He commands the Attorney and Solicitor 
General to bring no Writ of Que Warrants for Things pap. 
In Hilary Terin 14, 15 Car. 2. A Quo Warranto was 
brought in this Court, againſt the Mayor Bailiffs and Bur- 
geſſes of Berwick ; but not proceeded in. 


Another Part of their Conſtitution, pore immediately ap- 
plicable to the preſent Queſtion, is What relates to Pleas 
of the Crowe, 


The Charter grants them a Court Leet agreeable to the 
Laws and Statutes of England; A Commiſſion of Peace 
and Qyer and Terminer, with the ſame Authority which be- 
tongs, or hereafter may belong to Juſtices of the Peace in Eng- 


| dand; and to hear and determine in /ike Manner as Juſtices 


ef Peace, by the Laws and Statutes of England. It grants 


them a Commiſſion of Gaol-Delivery, under which they 
_ mult proceed by Indid nent, according to the Courſe of 


the Law of England; as in Fact, they always do, and have 
done 


Ys TESY 
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* done in the preſent Caſe. It grants a Gallows to execute * P. 855. 
thoſe adjudged to Death, according to the Law of England. 


The Charter gives them Power to make Ordinances with 
Penalties of Fine and Impriſonment; ſo as they be reaſonable, 
and not repugnant Io the Laws, Statutes and Cuſtoms of Eng- 
land. In ſhort, They have no Caiminar Law, but the 
Law of EnGLanD ; and no Criminal Juriſdiction, but 
with ſuch a Reference to the Law of ENGLAND, as neceſ- 
ſarily includes this Court. 


Suppoſe They ſhould adjudge a Man to Death, for a Crime 
not capital by the Law of England ;—Suppoſe they indict 
a Man for diſobeying an Ordinance repugnant to the Law of 
England; Suppoſe they ſhould indict a Man for Treaſon, 
though the Fat would not amount to Treaſon within our 
Laws ;—Suppoſe, as Juſtices of the Peace, they make illegal 
Orders without any Authority, in a ſummary Way; There 
can be no Redreſs 8UT HERE : And if this Court could not 
interpoſe, they would, under the Grant of a limited ſubordi- 
nate Authority, be abſolute. 


Another Objection is The King's Writ does not run 2d Diviſiou 
t there.” of the iſt 
Head. 
That is applicable only to the Writ of Yenire, and other 
Fury-Proceſs ; or perhaps, to Original Writs which are the 
Commencement of Suits between Party and Party. 


When this Court removes, by Writ of Certiorari, an In- 
ditment for a Miſdemeanour, from WaLes, the Welſh She- 
riff is commanded to cauſe the Defendant to appear: And 
When He has appeared, and Iſſue is joined, there is a Sug- 
geſtion That the King's Writ does not run into Wales,” 
do, the very Record which ſays “ the King's Writ does not | 
* run,” ſhews many that 40. | 4 


The Reaſon why a Venire does not run to Berwick, is, be- 
cauſe they are exempted from being ſummoned out of the 
- Burrough, to ſerve upon Juries. 4. 


But the Charter ſuppoſes That other Writs, miniſterially 


directed may run: Becauſe the Re. 


and Praceſs iſſuing out of the King 


thereof, is granted to the Mayor 


turnof ALL Writs Precepts 
s Courts, and the Execution 
Bailiffs and Burgeſſes, ex- 


cluſive of any Sheriff, Minifter, or Bailiffs. 


Writs, not miniſterially ditected 


„(ſometimes called Prers- 


gative Writs, becauſe they are ſu 


ppoſed to ifſue on the Part 
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of the King,) ſuch as Writs of Mandamus, Prohibition, Ha- 


wh, 


© © 


beas Corpus, Certiorari, ate reſtrained by no Clauſe in the 
Conſtitution 
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. 856. Conſtitution given to Berwick : Upon a proper Caſe, they 
may iſſue to every Dominion of the Crown of England. 


There is no Doubt as to the Powr « of this Court, where 
the Place is under the Subjection of the Crown of England: 
The only Queſtion is, As to the PROrRIET v. 


To rFoxeicn Dominions, which belong to a Prince who 
ſucceeds to the I hrone of England, this Court has no Power 
to fend any Writ of any Kind. We cannot ſend a Habeas 
Corpus to Scotland, or to the Eleforate : But to Ireland, the 
Ilie of Man, the Plantations, and, (as fince the Loſs of the 

Dutchy of Normandy, they have been conſidered as annexed 
[AG ng 5 to the Crown, * in ſome Reſpects,) to Guernſey and Ferſey, 
en: a ; And Formerly, it lay to Calars ; which was a 
Law 184 to We may; And erly, ay ; which was 
189. Conqueſt, and yielded to the Crown of England by the Treaty 
of Brebigny. ; | 


But, notwithſtanding the Power which the Court have, 
Yet where they cannot judge of the Cauſe, or give Relief 
upon it, they would not think PROPER to interpoſe There- 
fore upon linpriſonments in Guernſey and Jer ſey, in Minorca, 
and in the Plantations, J have known Complaints to the King 
in Council, and Orders to bail or diſcharge : But I do not re- 
member an Application for a Writ of Habeas Corpus. Yet 
Cafes have formerly happened of Perſons illegally ſent from 
hence and detained there, where a Writ of Habeus Corpus 
our of this Court would be the propereſt and moſt effetiual 
Remedy. 


In Cre. Fac. 543. a Precedent is cited, in 43 Elis. of a 
For one * Habeas Corpus to Berwick. | have cauſed the Records to 


= _— be ſearched for that Caſe: And the Orders of the Court, 
ae e and Return to the Writ of Habeus Corpus are found. The 


Court had fined the Mayor and Bailitis of Berwick 2000 l. 
+ AH. 43 for not returning the F Writ: They had alſo iſſued an alias 
Eli. Hab. Habeas Corpus. || Then, the Alias Habeas Corpus not being 
Cer.forHen- returned, they ordered the Fine to he eſtreated; and that a 


2" Pluries Habeas Corpus ſhould iſſue, Sub pena 500 Merc', re- 


TAE. Reit'l; turnable immediately before the Chief Juſtice at his Cham- 
88. bers in Serfeants inn. At the ſame Time, they iſſued an alias 
l Cie Jovis Attachment againſt the Mayor and Bailiffs ; and ordered Ld. 
art „ Willoughby, then Governour of the Town of Berwick, to 


tins. execute it, returnable Ofabis Hilarii, The I next Day, 
t The for- the Eſtreat of the Fine was ſuſpended, upon Henry Brearly's 
mer «vas die being diſcharged out of Prifon, and bailed to appear in this 


. 


Fi be Court, at the Octave of S. Hilary, (the Return of the At- 
la er. die 8 

Fare tachment againſt the Mayor and Bailiffs.) 

preæ' peſt 

gueinden® 

Sancti far- 

1 A4 43 In 
El. 8. | 
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* In Hilary Term, they are * dered to return the Pluries * P. 857- 
Habeas Corpus : And afterwards, the Mayor and Two of * Die Fen 


the Bailiffs were committed, and examined upon Interrogato- wo. _ 


- Ties, as in Contempt; and Two of them were + Ordered ,; pj. anno 


to find Bail at the Suit of Henry Brearly, before they were ſupradids. 


diſcharged. bie Sab'ti 
prox” fot ; 
The Return ſtates the Charter of Ed. zd. and that by = = 


their Laws and Cuſtoms, the Guild had Authority to puniſh ſupra dic. 
for colouring Foreigners Goods, or being in Partnerſhip with 
a Foreigner, by Fine, Itapriſonment and Disfranchiſing. 
They ſtate that Henry Brearly was found guilty of being in 
Partnerſhip with a Foreigner, and fined 100. which He not 
only refuſed to pay, but treated them with ſcandalous and 
contumelious Reproaches, hat they duly committed him 
to Priſon, till the Fine ſhould be paid; and disfranchiſed him. 


There is an Order, the || ſame Hilary Term, ſtated to be || Die Jovir 
upon the Recommendation of the Court, (therefore I ſuppoſe, . . 
by Conſent,) That the Fine of 100l. tet upon Brearly by © 
* the Guild, ſhould be reduced to 50/; and that upon his 
«© Submiſſion, He ſhould be reſtored to his Freedom: (But 
He was to remain disfranchiſed till he ſhould make his Sub- 
miſſion.) 


As To the other Prerogative Writ, of Prohibition It was Tit.Probibi- 
taken for granted, in 2 Ro. Abr. 2902. That a Prohibition 1%, —_ 
lay, out of this Court to the conſiſtory Court of Durham, 2 22 
« in a Matter ariſing in Berwick : Though the Suggeſtion tween Mor- 
„ that the Land out of which the tithes were claimed lay ten and Reſ- 
« in Scotland and not in Berwi:k,” was holden inſufficient. den. 

(How Berwick * came to be part of the Dioceſe of Durham, ee, 


I have not learned.) 849. 


Then, as to Writs of Mandamus—In Trin. 9 G. 1. 
A Mandamus iſſued, directed to Sir Geo. Wheeler, to admit 


and ſwear four Perſons elected to be Church-Wardens of 
Berwick. | 


The Act of 11 G. 1. c. 4. proceeds upon the Ground 
* That a Writ of Mandamus, out of this Court, lies to 


©. Berwick.” 


The laſt Sort of Writ not miniſterially directed, is a Cer- 


tiorari, | 


A Certiorari, for a proper Purpoſe, lies to any Dominion 
Y the Crown of England. Mr. Juſtice Dodderidge, in f Sir + V. Cre. 
obn Carew's Caſe, ſays the Regiſter makes mention of a Jac. 484. 
* Certiorari to remove 4 Record taken at Calais.“ 


And there are Precedents of Certioraries to Berwick, 
directly. : 
PaxT IV. Vol. II. O In 
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1 P. 88. * In Paſch. 3 Fac. 2. An Indictment againſt Scott, How- 
5 . 

letſon and Watſon, for a Riot &c, was removed from Ber- 

wick, by Certiorari: Proceſs iſſued upon it, out of this Court 

againſt the Defendants, to appear. In Michaelmas Term 

following, the Inditment was quaſhed ; and the Town- 

Clerk of Berwick amerced 51. for not returning the Caption. 


In Trinity Vacation 1754, Two Inditments were removed 
from Berwick, by Certiorari : The Defendants appeared in 
this Court, and pleaded Not Guilty. 


There is no Inſtance of a Doubt ever having been made, 
before the preſent Caſe, concerning the AuTHORITY of 
this Court, to ſend a Writ of Certiorari to Berwick, And 
We are All clearly of Opinion, That the Court, by Law, 
* has ſuch Power.” 


Two great Authorities are indeed urged, in Oppoſition to 
this: They are no leſs than thoſe of Ld. Ch. Juſtice Coke 
and Ld, Ch. Juſtice Hale. 


* Ce. 23. . Lord Coke, in * Calvin's Caſe, ſays That Berwick is no 

« Part of England nor governed by the Laws of England.” 
+ Hale's And Ld. Ch. Juſtice Hale follows Him, and + ſays“ Ber- 
pn & evick was lometimes Parcel of Scotland; but was won by 
land, po. 4 Cenqueſt by King Edward the 1ſt. And after that loſt by 
184. King Edward the ad, and afterwards regained by Edward 
V. Ret. Parl. “ the zd. It was governed by the Laws of Scotland, and 
16 K. 2. n. 44 their own particular Cuſtoms ; and not according to the 
4 . Rules of the Law of England, further than as by Cuſtom 

it is there admitted.“ « Yet now,” ſays He, “ by Cyan- 

« TER, they fend Burgeſſes to the Parliament of England.” 


In Calwvin's Caſe, there was no Queſtion concerning the 
Conſtitution of Berwick. And we plainly fee, by what 


has paſſed in the preſent Caſe, how little was known, even 
at Berwick itſelf, concerning its own Conſtitution, What 


was dropped about it, in Calvin's Caſe, was a mere Obrter 


Opinion, thrown out by way of Argument and Example. 

My Lord Coke was very fond of multiplying Precedents and 
Authorities; and, in order to illuſtrate his Subject, was apt, 

beſides ſuch Authorities as were ſtrictly applicable, to cite 

other Caſes which were not applicable to the particular 
Queſtion under his judicial Conſideration, In the Caſe then 

t Calvin's under judicial Conſideration, the Queſtion was f Whether 
Caſe, fo, 2. Robert Calvin the Plaintiff, born in Scotlard aſter the De- 
46. e ſcent of the Crown of England to King James the firſt, 
was an Alien born, and conſequently diſabled to bring any 


«© Real or Perſonal Action for any Lands within the Realm 


« of England.” But it never was a Doubt Whether a 
5 8 N «« Perſon 
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3 * « perſon born in the conquered Dominions of a Country is * P. 859. 
* ſubje& to the King of the Conquering Country,” And 
t therefore the Argument did not hold, from the Caſe of Ber- 
n wick to the Point then in Queſtion: Neither was the Caſe 
by of * Calais in any ſort appoſite in it. F. Catvin's 
1 Caſe. 22, a, 
q As to the Laws by which Berwick is governed— 
n Whatever may be the Caſe (when more particularly in- 
quired into) with regard to their + Civil Conſtitution, It ap- V. Fitz- 
| pears very ſufficiently, That in Pleas of the CRown, Ber- heriert's A. 
e, wick has no other Laws by which it is governed, but the bridgment, 
pf Laws of EnGLanD. The Statute of 11 GC. 2. c. 19. for coop 
d the more effectual ſecuring the Payment of Rents and pre- TE 
V, venting Frauds by Tenants, ſuppoſes this. All the Provi- 
ſions of that Act are extended to Berwick, || by Name. g, 17. 
Some of theſe Proviſions relate to Ejedtments, which con- 1 12, 13. 
to cern civil Matters: And they do proceed there, by Ejedt ment. 
te But it is manifeſt, that Lord Coke is miſtaken in ſaying, ge- 
nerally, © hat Berwick was not governed by the Laws of 
„England.“ For, in Criminal Matters, the Fact is clearly | 
— otherwiſe. | 
= And Ld. Ch. J. Hale is as clearly miſtaken, in ſay ing, 
57 * that Berwick ſends Members to the Parliament of England, 
5 « by CHARTEA.“ For ' tis by Writ of Summons that they 
rd ſend them thither in Conſequence of their being a Burrough. 
1d Cheſter, both County and City, firſt ſent Members to Parlia- 
he ment, by virtue of an AR of Parliament & made in H. the 834 H. 8. c. 
m Sth's Time. 13. 
7 Bur though the Court has Power, by Law, to ſend a Second 
: Writ of Certiorari to Berwick, yet it ought not to iſſue in Head. 
ne vain, And therefore We ſhould be ſatisfied, that the End 
at for which it is prayed be attainable ; and the Ground ſuffi- 
en | cient for removing the Record, in Order to attain that Fnd. 
at The End here avowed is, that the Matter may be fried in 
er this Court. And it is objected that there can be no ſuch Objedion. 
8 Trial, becauſe the Trial muſt be local, and no Fury can come 
nd from Berwick, | 
Fs Bur the Law is clear and uniform, as far back as it can Answer. 
"y be traced. Where the Court has JuriſdiQion of the Matter; 
46 if, from any Cauſe, it cannot be tried in the Place, it ſhall 
6-2 be tried as near as may be. All local Matters ariſing in Wates, *19 H. 6 fe, 
"4 triable in this Court, are by the “ Common Law tried hy a 12 8 ; 1. 
4 Jury of the next County in England. So, as to the f Cingue * Trial. 
4 Ports, the Venire facias ſhall be awarded de wicineto of the Letter 1. g 
74 next Vill, either in the County of Kent or the County of 6, J. pa. 
i Suſſex. So || it is alſo as to the Iſle of E/y So, f likewiſe as 496. 507. 
: to Ireland; A Venire was directed to the Sheriff of Salop, as res f MY 


the next Engliſb County. So, in Parts of England itſelf 17 oy 
where an impartial Trial cannot be had in the proper + 2 N Abr. 
O 2 County, 597. 24. 8. 
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* P, 860. County, it ſhall be tried in the next. As 5 E. 1. Rex v. 0 
Inhabitants of the County of the City of Norwich, about a 
County Bridge, the Trial was in Suffolk. 


This 1s the ancient and general Rule, wherever the Court 
has Jutiſdiction: And this General Rule has often been ap- 
plied to Berwick, | 


41 Id. 1. Edward the Firſt, by an Ordinance in Parliament, ex- 
Ryley's Pla- tended theſe Rules as to Complaints againſt the King of 
erta Parl. Scotland, that they might be tried in this Court by a Jury of 
159 Northumberland, or anyother County, or before Commi ſſioners 
appointed by the King. There was a Precedent applying 

this Rule to Beravick, in 42 Elix. affirmed upon a Writ of 

Lev 282. Error: And the like in 44 Eliz, The like, the“ 20 Car. 
1 Med. 30, 2. Criſpe and Jackſon v. Mayor and Burgeſſes of Berwick. 
37. And the Mayor of Berwick's Caſe, + 36 C. 2. lays down as 
a certain Principle, That where a lecal Matter arifing at 


8 58. Ber wick is tried here, there is to be a Suggeſtion made on the 
90. Roll, that“ Breve Domini Regis ibi non currit,” as it is 
Ray m. 173. in Wales, A Tip ſtaff was in that Caſe ſent, to take the 
1 Keb. 414, Mayor up. 

17 55 x 

— e There are two Precedents in the Reign of Ja. 2. of Infor- 


mat ions in this Court, for Miſdemeanours in Berwick : And ia 
| Sir James Michaelmas 8 Ann. the || Attorney General filed an Infor- 
Mentegu. It nation bere, for Miſdemeanours in Berwick. In Hilary and 
2 Eaſter 175 5, This Court after much Litigation, granted In- 
and George formations for I Bribery in Beravick, at the Election of their 
Lindſay. Members to Parliament, as being an Offence and Miſdemean- 
4 V. ante, our at the Common Law: Which ſhews Berwick in reſpect 
1 of the juriſdiction of this Court“ to proceed originally by In- 
« formation for Miſdemeanours committed there,” to be upon 
the /ame Foot, as any other Part of England, And the Court 
never would have granted thoſe Informations, without being 
ſatisfied that they might be 7ried :” Becauſe a Defect of 
Power to try, neceſſarily infers a Want of Juriſdiction. 


There is not Ore Authority to the contrary. And in Rea- 
ſon, it would be moſt abſurd : Becauſe it would really be put- 
ting the Place out of the Protection of the Law; And there 
mult, in many important Caſes, be a total Failure of Trial, 
and conſequently, of Juſtice. | 


Suppoſe the Office of Mayor ſhould be uſurped : The Uſur- 
pation is a Crime; and cannot be tried before the Man Him- 
ſelf who is accuſed, or any Juriſdiction in the Town. Much 
leſs could a Queſtion, © Whether the Corporation was diſ- 
** jolwved,” be tried before themſelves. Such Queſtions could | 
not be tried originally before Commiſſioners ſent thither by the 


King : 
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* King: They could oNnLy be judged in this Court. Tor P. 861. 
try Franchiſes of this kind in any other ſhape, would not only 

be contrary to the Common Law, but to the“ Act aboliſhing *16, 17 C. r. 
the Star-Chamber, and all the Statutes there recited. c. 10. 


Suppoſe an Action between the Corporation and their 
own Leſſee to be depending at Berwick, or any Suit inſtituted 
there between the Corporation and any other Perſon, on a 
Point of Property ; They could not judge their own Cauſe : 
And if it could not be tried elſewhere, there muſt be a 
Failure of Juſtice. | 


Every Rule of the Common Law, which holds in the 
Caſe of Wales, concludes 4 fortiori to Berwick ; both as to 
the Juriſdiction of this Court, and the Method of Trial. 
Berwick is only a Burrough ; It has neither Jura Regalia 
nor Superior Courts : Wales had Bath, A Small Part ot the 
County of Durham is nearer to Berwick than Northumbers- 
land is: But at the Time of firſt. ſending Proceſs to the 
latter, the King's Writ did not run to the former, being a 
County Palatine. So that Northumberland was the neareſt 
Engliſh County, for the Purpoſe of Trial ; as the King's 
Writ did not run to Durham. 


+ The Objection made when this Matter firſt came on, ap- V. ante, pa, 
pears now to be groundleſs ; ** That they proceeded by 838, 836. 
„Laws and Uſages, of which this Court cannot judge.” 

Whereas, their 1 rials, as to Criminal Matters at leaſt, are 
in the Courſe of the Common Law, and entirely governed by 
the Laws of England. 


Therefore We are All of Opinion That theſe Indicthments 
may be tried in tis Court, by a Jury of the County of 
Northumberland. 


The zd ObjeQion urged againſt the Certiorari, was, That Third Head. 
though it ſhould be admitted“ that the Court have Au- 
*« thority to iſſue it, and that the End is attainable,” yet 
there is not Ground ſufficient to the Trial from the o16i- 
nary local Juriſdiction of Berwick. , 


Moſt certainly, The Court ought to be ſatisfied of the 
Ground, before they ſend a Certiorari for that Purpoſe. 
The“ King has a Right to chooſe his Court: But upon the # j- z,, , 
Application of the Defendant, there ſhould be always i ies 
Reaſon. * The higher the inferior Juriſdition is, and the ofClace, Tr. 
greater the Inconveniencies are of removing the Cauſe, the 1769. B. K. 
ſtronger the Reaſon ſhould be: But a Doubt, : Whether 
a fair, impartial, or ſatisfactory Trial or Judgment can be 
„had there,” 1s a Reaſon to remove from the higheſt. 


In the Caſe + of Rex v. Lewis, Tr. 12 G 1. after conſider- 1 Strange 
ing the Matter at different Times, and looking into Pre- 794- 
cedents ; and there being an Affidavit produced, inducing, a 

8 "/p ie : 
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* Suſpicion that a fair Trial could not be had in Wales ;” 
A Certiorari was 2 to remove the Indictment from 
the grand Seſſions of Angleſea. This Suſpicion only, being 
properly verified by Affidavit, was in that Caſe holden to 


be a ſufficient Reaſon for Removing that Indictment from 


a very high Court. 


Let Us inquire into the Reaſon alledged in the Caſe now 


| before Us, Why there can't be a fair Trial in Berwicl.“ 


The Defendant in 2his Caſe ſwears to his Innocence: 
And He and Five more ſwear That he cannot have a fair 
% Trial, owing to Party Differences, and great Contentions 
“ that have lately happened in the Burrough. That the 
* TFuſtices, before whom He is to be tried, warmly 1 
% a Motion to disfranchiſe Him for the Offence laid in this 
Indictment: Which was rejected by a great Majority of 
«© the Burgeſſes. That the Matter of Indictment aroſe at 
an Aſſembly of the Corporation, in Conſequence of a 
* violent Diviſion which engaged the whole Body.” 


I ſuppoſe the Magiſtrates of Berwick may be in the Right, 
and Men of the greateft Integrity: But they admit a great 
Contention in the Burrough ; hat the Matter laid in the 


Indictment areſe from a warm Diſpute at the Guild, upon 


a Point of Buſineſs, which produced a Riot and Tumult, 
that broke up the Guild in great Confuſion; That the 
Tuftices are All of one Side, upon this Point. 


It is not denied that the Juftices wehemently preſſed a 
Motion to Disfranchiſe the Detendant for the Offence charg- 
ed in this Indicmment; which was rejected by a great Majo- 


rity of Burgeſſes. Whether the Motive for rejeQing it, was 


becauſe they thought the Defendant innocent, or becauſe 


they thought the Motion premature and too violent, is im- 


material. 


Robert Selly's Affidavit againſt the Certiorari, ſhews it is 
conſidered as a Cauſe againſt the Magiſtrates, and that his 
Brother who made an Affidavit for the Defendant, 


liſted as a Soldier on that Account, and declared he had 


rather go to the fartheſt Part of the World, than fly in the 
Face of a Magiſtrate. | 


Upon this Occaſion; All the Juſtices oppoſe the Certiorari, 
and have produced Affidavits to prove the Defendants 
Guilty.—They may beſo: And if they are, they ought to 
be ſeverely puniſhed. But it is impoſſible, that under all 
theſe Circumſtances, the Trial or Judgment at Berwick 


_ ſhould be ſatisfadory. 


Every Body in the Town has already pre- engaged his Opi- 


nion. The Burgeſſes have all taken Sides: The Juſtices have 


already 
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— 
* already declared him ſo heinouſly guilty, that he ought tobe * P. 863. 
immediately disfranchiſed, without waiting for a Trial of 
the Indictment. I dare fay they were of that Opinion, 
without Prejudice to the Man, but from Indignation at his 
Guilt: And perhaps very juſtly ; For a Man may judge im- 
partially even in his own Cauſe. However, We muſt go 
upon general Principles. If a Witneſs in a Cauſe has an 
ö — though it be ſmall, He muſt be rejected: Or 
if a Juryman has declared his opinion by a former Verdict, 
He may have done it very juſtly, but yet is liable to be 
challenged for this Cauſe, on a ſubſequent Trial. In the 
preſent Caſe, it is impoſſible but that All the Perſons who 
| would be concerned in trying this Matter at Berwick, muſt 
be biaſſed by their preconceived Opinions. I don't ſpeak 
this, with the leaſt Imputation upon the Magiſtrates of Ber- 
wick : But it is not fit that they ſhould be Judges in their 
own Cauſe, and after having already gone ſo far as they 
have done. 


Therefore We are, All of Us, of Opinion That the Rule 
to ſhew Cauſe © Why Writs of SurexseDbeas to theſe 
„ Writs of Certiorari ſhould not iſſue,” ought to be diſ- 
charged, | 


But wnleſs the Matter could have been tried here, A Cer- 
tiorari ought not to have gone: Nor ſhall it now be uſed for 
Delay. To prevent which, the Proſecutors of the Certiorari 
ſhall engage to appear, and take ſhort Notice of Trial, and 
try it at the next Aſſiaes for the County of Northumberland. 


J have ſettled the form of a SuGctsT1ON to be enter- 
ed upon the Roll : Which I will give to the Maſter of the 
Crown-Office for that Purpoſe, | 


His Loxnsn1y accordingly did ſo: And 


It was as follows—** And becauſe the Burrough of Ber- 
„ evick is a Place where the King's Writ of Venire ſacias, 
« to ſummon a Jury to try the ſaid Iſſue, doth not run; 
And becauſe the Burgeſſes of the ſaid Burrough, by rea- 
“ ſon of their Privileges, ought not to be put upon any 
Jury to try the ſaid Iſſue out of the ſaid Burrough ; 
« but the ſaid Iſſue ought to be tried by a Jury of the 
« County of Northumberland, which is the next adjacent 
County to the ſaid Burrough of Berawwick ; which Allega- 
« tions of the ſaid Henry Coaule are not denied by the faid 
« Janes Burrow Eſq; Therefore it is commanded the 


« Sheriff of Northumberland, that He“ cauſe to come c.“ The _ 
upon the 
Record has a Clauſe of Non omittas, (Which is always inſerted on the Crown-Side ;) 
vis. © that he do not forbear, by reaſon of any Liberty ia his Bailiwick, but that 
** he caute to come, Ce. 

The 


— 


1 
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O 


Inditment againſt a Conſtable, for a Miſdemeanor, 


2» 


* The Rol now made by the Court (in Conſequence 
of their preſent Reſolution) was afterwards drawn up and 
entered in theſe Words, vis. 


Upon mature Deliberation had here in Court, /t is Order- 


ed by this Court, That the Rule made © that the De- 
„ fendants ſhould ſhew Cauſe why a Writ of Sur Ex- 
© SEDEAS ſhould not iſſue to the two Writs of Cer- 
« fiorari lately ifſued out of this Court, to remove 
« all and ſingular Indictments againſt the Defendants,” 
be DISCHARGED, 


And the ſaid two Writs of Certiorari and the Returns 


ereto being now returned and filed in this Court, 1t 


1s further Ordered that the ſaid Defendants do immedi- 


ately appear and plead to the ſaid Inditments ; and 
proceed to the Trial of the ſaid Indictments, at the next 
Aſſizes to be holden in and for the County of Wor- 
thumberland. And it is further Ordered that in Caſe the 
Defendants ſhall make Default or negle& to make up 
the Records and proceed to the Trial of the ſaid In- 
dictments, at the now next Aſſizes to be holden in and 
for the County of Northumberland, in ſach Caſe, the 
Proſecutors ſhall be at Liberty to make up the ſaid Re- 
cords, and proceed to the Trial of the ſame, at the 
ſaid 3 Aſſizes in and for the County of Nortbumber- 
land. 


And as to the Application for an Arrachuzur, for 


not returning the ſaid two Writs of Certiorari, 


It was Ordered That the Rule made, ** that Henry 


« FHedg fon, William Compton, Fenwick Stow, William 
* Temple, and Samuel Burn Eſquires ſhould ſhew 
“ Cauſe why a Writ of Attachment ſhould not 
* ifſue againſt them, for their Contempt, be pis- 
CHARGED. ö 


The Indictment was afterwards tried at Newcaſtle, 


Rex ver/. Bootie. 


N Tue/day 19th June laſt, Mr. Aſburft moved in Arreft 
of Judgment, after Verdict for the King, upon an 


The Charge in the Indictment was, That He, being 
One of the Conſtables of St. Martin's in the Fields, and 
being in the Execution of his ſaid Office, as Head of the 
1 Nightly 
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* Nightly Watch of the ſaid Pariſh, did wilfully and wa. <Þ*06 


lawfully ſuffer Margaret Prince, being a looſe idle lewd and 
diſorderly Perſon, taken up by Robert Miller, One of the 
Nightly Watch of the ſame Pariſh, between 1 and 2 
o'Clock in the Morning, as a Common Street Walker Sc, 
to eſcape out of his Cuſtody, before She could be carried 
before a Juſtice of the Peace, to be dealt with by the Juſtice 
according to Law. 


The whole Indictment was (in Subſtance) thus—That 
One Robert Miller, being lawiully appointed one of the 
Nightly Watchmen of and for the faid Pariſh, and being 
ia his Office and Place as ſuch, performing his Duty of a 
Watchman there, at an unſeaſonable Time, i. e. between 
One and Two in the Morning, did apprehend and take in- 
to his Cuſtody One Margaret Prince then and there BEING 
a looſe idle lewd and diforcerly Perſon and a Common Street- 
Walker, and being then and there behaving herſelf riotouſly, 
and Walking the Streets there to pick up Men, in Breach 
of His Majeſty's Peace; And did then and there take lead 
and convey the ſaid Margaret Prince in his Cuſtody to a 
certain Priſon called the Watch-houſe in the ſaid Pariſh, 
and did there deliver Her in Cuſtody unto one Jen Bootie, 
who then and there was one of the Conſtables of the ſaid 
Pariſh, and then and there being in the Execution of his 
ſaid Office of ſuch Conſtable, as the Head of the Nightly 
Watch of the faid Pariſh ; and did then and there leave and 
deliver up Her the ſaid Margaret Prince in Charge with the 
ſaid John Bootie, ſo being ſuch Conſtable as aforeſaid, and 
in the Execution of his ſaid Office as aforeſaid ; and did then 
and there CHARGE and REQUEST the ſaid John Bootie ſo 
being ſuch Conſtable as aforeſaid 20 Feep and detain the ſaid 
Margaret Prince so RIM ſuch looſe idle lewd and diſ- 
orderly Perſon and a Common Street-Walker walking the 
Streets there to pick up Men as aforeſaid, Id is — 
TODY, UNTIL the ſaid Margaret Prince could be carried 
and conveyed in Cuſtody before ſome One of His Majeſty's 
Juſtices aſſigned to keep the Peace in and for the ſaid City 
and Lib-rty, there to be dealt with by ſuch Juſtice according 
to Law for her ſaid Oifence and Breach of the King's Peace. 
Nevertheleſs the Defendant, ſo being Cc, not regarding the 
Duty of his Office c, unlawfully and wilfully diſcharged 
Her out of his Cuſtody, before that She had been carried 
before any Juſtice Ic, and would not keep or detain Her in 
his Cuſtody for the Purpoſe aforeſaid, but wilfully ſuffered 
and permitted Her to eſcape and go at large Cc. 


| Upon which Indictment, the Defendant having been tri- 
ed; and a Verdict found againſt him; 


Mr. Aſburſt obtained a Rule to ſhew Cauſe why the Judg- 
ment ſhould not be arreſted ; upon the following 


Objec- 


5 


* 
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p 966. *Objection— That it is not charged, that the Defendant 
k NEW that She was a Street-Walker Ec, as this Inditment 
deſcribes Her to be: Nor indeed is it poſitively charged 
© that She was One.” And if She was not liable to be de- 
tained by him, He would have ſubjeQed himſelf to an Ac- 
tion for falſe Impriſonment, if be had detained Her, It 

ought to have expreſs/y charged, that ſhe was ſo; and 
** that ſhe was delivered to him as ſuch.” 


Mr. Norton and Mr. Stowe now ſhewed Cauſe againſt ar- 
reſting the Judgment. 


They inſiſted that the Expreſſions © sz1nG” and“ So 
„ BEING” are ſufficient Allegations © that ſhe was ſo; 
„And that She was delivered to the Defendant as ſuch.” 
And as this is after Verdict, it muſt be taken to have been 
23 at the Trial. It is almoſt impoſſible that He could 

e ignorant of it: And if He really was ſo, He might have 
pleaded it. 


Mr. Aſburſt and Mr. Morton, contra — The being after 
Verdict, is no Anſwer, in a Criminal Caſe; whatever it 
may be in a Civil One, 


Indi&ments muſt be poſitive and certain, on the Face of 
them. But this Indictment does nat ſufficiently ſhew that 
She was lawfully in the Cuſtody of the Conſtable, 1 Hale's 
Hiſt. P. C. defines what is lawful Cuſtody. 


This is u0 4 Allegation,“ that She was delivered 
% to Him as a 
in Fact, be a looſe idle and diſorderly Woman c; And 
yet not delivered to him, as such. It was at his Peril 
to detain Her, unleſs He was well fatisfied that She was 
4. 4 Med. liable to be detained. * 1 Salk. 272. Dominus Rex v. Fell, 
414. S. C. is in Point, that the Defendant is not liable for the Eſcape 
ed a of a Perſon not committed to his Cuſtody as charged with a 
e 


Mr. Norton, in Reply to the Caſes, inſiſted that the Term 
«© hBEING“ is a ſufficient Averment of the Fact. 


Lord Mansfield and Mr. Juſt. Deniſon did not come into 


Court, till towards the End of the Motion: They there- 


fore remained ſilent. 


+ Y. Hale's Mr. Juſt. Fos rEA—Fell's Caſe was f Treaſon : It was 
H.P.C.V.1. an Indictment againſt him, as Keeper of Newgate, negli- 
7.234. and gently ſuffering the Eſcape of a Perſon being in his Cuſ- 
Hawk. F.C. tody, charged with High Treaſon. But would not that 
5.22. ” have been ſufficient Ground to have indicted him for a 

| Miſde- 


ooſe idle and diſorderly Perſon.” She might, 


* — 7" 7 
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* Miſdemeanoar ? And the preſent Caſe is a Miſdemeanour * P, 867. 


and ſufficiently charged upon the Defendant. 
The Peace of this City can never be preſerved, unleſs 
Watchmen are ſupported in Doing their Duty. 


Mr. Juſt. WI LMO TI think it is a Miſdemeanour in the 
Conſtable, to diſcharge an Offender brought to the Watch- 
houſe by a Watchman in the Night, though wwithour any 

ſitiye Charge. But, in the preſent Caſe, I think that this 
is a ſufficient Allegation of the Fad of her being ſuch a Per- 
ſon, and of her being delivered to the Defendant as ſuch a 
Perſon as ſhe is deſcribed to be. 


Per Cur. The Rur E To ſhew Cauſe why the Judge 
ment ſhould not be Arreſted,” was DISCHARGED; 


1 


Caſe of the Poor Priſoners on the Common Side. 


TME Priſoners on the Common Side of the Priſon of this 
Court conceived themſelves to be intitled to the Hi6 n- 
Bax-Money paid to the Box, upon certain Motions made 
in Court, (vis. for Judgments, for Writs of Mandemus, 
Certiorari, Habeas Corpus, and other Original Writs, every 
Day in Term; and upon a/! Motions whatſoever, on the 
laſt Day of a Term ;) and upon All Afidawvits ſworn in 
Court: Which Box-Money or 397 (as they 
termed it) amounts to a large Sum in the whole Term; and 
has been always paid to the Youngeſt Judge's Clerk, at the 
End of every Term, by the Secondary of the Chief Clerk's 
Office, to be difpoſed of by the Judges in Charity, as they 
ſhall think proper. 


Tris Money the Priſoners in the King's Bench, con- 
fined on the Common Side, fancied to belong to them ; and 
accordingly applied for it, by Petition to the Court, as their 
Predeceſſors had done about 48 Years ago: But they were 
totally unable to make out their Claim now ; And 1t appear- 
ed, upon Examination, that they had been equally unable to 
ſupport it, at that Time. 


Mr. Juſt. Fos rex happened to remember that former 
Application ; and that the Matter was referred to Mr. Har- 
court : And He ſaid that He was preſent in Court, (in 1711, 
10 Ann.) when Mr. Harcourt reported the © Claim of the 
„ Priſoners to be without Foundation; and He had Him- 
ſelf taken a Note of Mr. Harcourt's Report ; Which Note 
He now produced and read publicly 


n Court. 


Trinity Term 32 & 33 Geo. 2. 


* P. 868. 


* Upon the Whole, The Covxr (after having referred 
the Matter to Mr. Athorpe, the preſent Secondary of the 
Crown-Office,) made the following Rule, worded (by 
ſpecial DireQion) thus— 


King's Bench 35 Covxr took into Conſideration the 
Poor Priſoners. ] Petition of the Poor Priſoners confined on 
the Common Side of the Priſon of this Court, touching the 
Money uſually paid into the Box of this Court, upon Motions 
and Afidawvits made in Court ; which the Petitioners claim, 
as due to Them, 


And Mr. Athorpe (to Whom it had been referred, to exa- 
mine into the Matters alledged in the ſaid Petition,) having 
this Day reported to this Court That He hath made dili- 
_ = Inquiry inte the Premiſſes; And that no Living 
« Witneſs was upon ſuch Inquiry produced on the Part of 
* the Petitioners, who could give Evidence touching the 
** ſame; And that He had carefully inſpeQed All the Books 
«© Papers and Writings which could be found relative to the 
*« Premiſfes ; And that upon ſuch Inſpection and Inquiry, 
it doth vor appear that the ſaid Money was ever paid to 
the ſaid Poor Priſoners or for their Uſe ;” and Mr. Clarke, 
Secondary on the Plea-Side, having this Day informed the 
Court, That during the Time He hath been in ſaid 
Office, and alſo during the Time his late Father Mr. 
Giles Clarke (long ſince deceaſed) was in the ſame Office, 
© the ſaid Money hath been conſtantly paid by the Seconda- 
4 ry on the Plea-Side, into the Hands of the Clerk of the 
Junior Judge of this Court for the Time being, in order 


* 


do be by Him paid over to the Jupces of this Court, in 
„equal Shares, to be diſpoſed of by IEM, for ſuch 


«© CHARI TABLE Purpoſes as Trey in their Diſcretion 
«*« ſhould think proper; It is Ordered that the ſaid Petition 
be ReJecTep, | 


The End of Trinity Term 1759, 32 C33 Gee. 2. 


Michaelmas 


on 


Michaelm⸗ 


33 Geo. 2. B. 


* 


s Term * 


R. 1759. 


Rex ver/. Corporation « 


AB. Serj. Nares moved (ve 
pretending to hope for m 
formation in Nature of 


the whole Corporation (as a Bor 
Authority they claimed to act as a | 


But even he himſelf intimated a 
a Species of Information, (vis. | 
« Crown, under Leave of the Cou 


Wedneſday 
th Novem- 


ber 1759. 


of Carmarthen. 


Ty. faintly, and without 
uch Succeſs,) for an In- 
2a Duo Warranto againſt 
v,) To ſhew by what 
CORPORATION. 


Doubt Whether ſuch 


filed by the Clerk of the 


rt, at the Relation of a 


« private Proſecutor,) could be 
* Anne.” [V.g Ann. c. 20. f. 4] 


ithin the Act of Queen 


The CouvgT gave no direct Opinion. 


However, Lord Max Ss FIELD 


nd Mr. Juſtice Dew1i- 


so N ſeemed to be pretty clear, That this Act was calcu- 
lated only againſt Inpivipuar.s uſurping Offices or Fran- 
chiſes In Corporations; and not againſt any Corporation it- 
ſelf, as a Bopy: And the Words of the Act manifeſtly 


carry this Meaning. 


It was obſerved by Them, and acknowledged by the Ser- 
jeant and Mr. Aſton, his Colleagne in this Motion,“ That 
there was no Inſtance of any Information in Nature of a 
Quo Warranto being brought againſt any Corporation as 


* Corporation, for an Uſurpati 
by and in the Name of the Ar 
« Behalf of the Crown.” 


Whereupon, The Counſel mat 
the ſeveral Individuals, © To ſ 
1 |, 


on upon the Crown, but 
TORNEY GENERAL, on 


de their Motions againſt 
hew by what Authority 
« they 


1 —_ 1 
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— 


«© they reſpectively claimed to exerciſe their particular Fran- 
«*« chiſes;” and obtained the ordinary Rules againſt them, 
in the uſual Form. 


— 


* P. 870. * Rex verſ. Inhabitants of St. Matthew Bethnal 


Saturda Green. 

27th Ne. AD 8 

wember Ws : ; : | 
1759. See this Casz abridged, in the TapLz; and at large 


in the Quarto-Edition of my SzTTLEMENT Casts, 
No. 153. p. 482. | 


P. 873. * Goodman et al ver. Goodright, Leſſee of 


—_— Richard Williams and Annabella his Wife. 


wember | 
1759. RROR from the Grand Sefſions in Wales, upon a 
Judgment there given for the Plaintiff, in an Eject- 
ment brought by Richard Williams and Annabella his Wife, 
for Lands in Denbighſbire ; In which, the Jury had, upon 
the Trial of it there, found a Special Verdict, to the folow- 
ing Effect. "=, 


p. 874, That on the 4th of Auguft 1714, Suſannab Meſtyn was 
wy ſeiſed in Fee, of the Lands in Queſtion. 8 


That on the ſame Day and Year, Articles of Agreement 
were made, by Deed indented, (which they find in h#c 
werba,) between Edward Wynn Dr. of Laws, on the firſt 
Part; Margaret Wynn, Mother of the ſaid Edward, on the 
ſecond Part; the ſaid Suſannah Maſtyn, on the third Part; 

and Elizabeth Lloyd, on the fourth Part; Reciting an in- 
tended Marriage between the ſaid Edward Mynn and Anne 
Lloyd (then 18 Years of Age,) Niece of the ſaid Suſannah 
Moſtyn and Elizabeth Lloyd: Whereby (amongſt many 
other Covenants not at preſent material) The faid Suſannah 
Moſtyn, in Conſideration of the ſaid Marriage, covenanT- 
Eo for Herſelf her Heirs Cc with the ſaid Edward Wynn 
and his Heirs, That She would, on the Solemnization of the 
faid Marriage, at the Requeſt of the ſaid Edward Wynn and 
Anne Lloyd or either of them or either of theic Heirs, ar 
OR AFTER SUCH TiME as the ſaid Edward Wynn ſhould 
ſertle his Eſtate to the Uſes therein mentioned, ſettle and 
convey (to Truſtees therein named) All her Capital Meſ- 
ſuage c fc (the Lands in Queſtion,) and all other the 
| Meſſuages 


rande ey eee once. W IT. 


as eas ow wad 


| 
| 
( 
L 
. 
{ 
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Meſſuages Lands Ec of Her the ſaid Suſannah Moſtyn, or 
whereof or wherein She had any Eſtate, in the faid County 
of Denbigh, To hold to them and their Heirs, To the Uſe 
of the ſaid Suſanneh Moſtyn, for Life; then to the faid 
Truſtees, for 200 Years, upon Truſts therein after named; 
And from and after the Determination of that Eſtate, then 
to the Uſe of the ſaid Edward Wynn for Life; Remainder 
to the Truſtees (to be nominated by Her) to preſerve con- 
tingent Remainders c; Remainder to the ſaid Anne Logs, 
for Life; And after the Deceaſe of the ſaid E/ward 
Wynn and Anne Lloyd, To ſuch Uſes as are therein after 
named; which Uſes are afterwards declared to be To the 
Uſe of the firſt and every other Son of the Body of 
the ſaid Edward on the Body of the faid Anne to be be- 
gotten, and the Heirs of the Body of ſuch firſt and other 
on lawfully iſſuing, according to Seniority of Age; And 
for Default of ſuch Iſſue, To the Uſe of the firſt and every 
other Daughter of the ſaid Edward on the Body of the faid 
Anne to be begotten, and the Heirs of the Body of ſuch firſt 
and every other Daughter lawfully iſſuing, according to 
Seniority of Age; And for Default of ſuch Iſſue, To the 
Uſe of the ald Suſannah Moſtyn her Heirs and Aſſigns for 
ever. 
The Truſt of the Term of 200 Years was declared to be 
For the raiſing 500/. out of the Rents or by Mortgage c; 
to be paid to ſuch Perſon or Perſons, and in ſuch Manner, as 
the ſaid Suſannah Moſtyn, by Deed or Will, ſhould direct or 
appoint, 
That the Marriage was accordingly ſolemnized between 
the ſaid Edward Wynn and Anne Lloyd. 
* That Suſannah Moſtyn, after Making the ſaid Ar- * P. 875. 
ticles, viz, on 1/t March 1727, duly made and publiſhed 
her laft Will &c : Wherein, reciting the ſaid Articles and 
the Proviſions therein made, as to her Eſtate in the County 
of Denbigh, and appointing the 500. to be raiſed, and paid 
to her Executrix, She goes on thus—** And Whereas the 
«© Premiſſes ſo agreed 1 be ſettled by me as aſoreſaid, from 
« and after the Death of me the ſaid Suſannah Mofiyn 
and of the ſaid Edward Wynn and his Wite and in Default 
of Iſſue of their Two Bodies, are limited or agreed to be 
&« limited to me and my Heirs as aforeſaid, Now ] do hereby 
„ give and deviſe the ſaid Meſſuage Lands Tenements and 
*« Hereditaments and the abſelute Inheritance thereof, to the 
“ Uſe and Behoof of the Heins or THe Bopy or 
„ THE SAID ANNE, by any oTUER Huſband lawfully 
« to bg begotten; And for Want of ſuch Iſſue, to the Ute 
„and Behoof of my Nephew ChARLES LLOYD of 
« Drenewith in the County of Salop Eſq; and of the Heirs 
« of his Body lawfully laing; And for Want of ſuch 


« fue, to the Uſe and Behoof of my Niece Catharine 
« Longford Widow, and the Heirs of her Body lawfully 
| * iſſuing ; 
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* iſſuing; And for Want of ſuch Iſſue, to the Uſe and 
*« Behoof of Elizabeth now the Wife of George Ball, and 
the Heirs of her Body lawfully ifluing ; And for Want 
„of ſuch Iſſue, To the Uſe and Behoof ot Catharine Long- 
ford Spinſter, Youngeit Daughter of the ſaid Catharine 
* Longford Widow, and the Heirs of her Body lawfully 
* iſſuing ; And for Want of ſuch Iſſue, to the Uſe and 
** Behoof of the right Heirs of Me the ſaid Suſannah Moſtyn, 
* for ever.” 


Suſannah Moflyn, after Making her faid Will, died ſeiſed, 
on 12th March 1728 ; leaving the ſaid Anne Wynn her Heir 
at Law. | 


Edward Wynn and Anne his Wife entered ; and by Deeds 
of Leaſe and Releaſe, iſt and 2d of March 1730, convey 
the Premiſſes to make a Tenant to the Præcipe, in order to 
fuffer a Common Recovery. The Uſes of which Common 
Recovery were to be ſuch as ſhould be declared by an In- 
8 to be made by the ſaid Edward Wynn and Anne his 

ife. 


A Couuox Recovery was accordingly ſuffered, at 
the Great Seſſions at Wrexham for the County of Denbigh - 
Wherein the ſaid Edward Wynn and Anne his Wife were 
vouched Cc. 


And on the 29th of May 1731, by an Indenture of that 
Date, the Uſes of the ſaid Recovery were declared to be, 
as follow, wiz. To the Uſe of the ſaid Edward Wynn and 
his Aſſigns, for Life, without Impeachment of Waſte ; 
And after his Deceaſe, to the ſaid Anne Wynn and her Aſſigns, 
* for Life, without Impeachment of Waſte; Then to 
Truſtees, to preſerve c; Remainder to the firſt and every 
other Son of the ſaid Edward Wynn on the Body of the 
faid Anne to be begotten, and the Heirs of their Bodies re- 
ſpectively, according to Seniority of Age; And in Default 
of tuch Ifſue, To the fuſt and every other Daughter, in 
like Manner ; and after the Determination of the ſeveral 
Uſes before limited, To ſuch Uſes as they the ſaid Edward 
Wynn and Anne his Wife ſhould, by any joint Deed or 


Writing, limit and appoint ; And for want of ſuch Appoint- 


ment Jo the right Heirs of the ſaid Anne, for ever. 


The ſaid Anne afterwards died, wiz. on 12th Tuly 1739, 
without Ifſue of her Body, leaving her Heir at Law. 


The ſaid Edward Wynn continued in the Receipt of the 
Rents and Profits till his Death : Which happened on the 


gth of June 1755. | 
; After 


: , , -w , , 


r 
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After the Death of Suſannah Moſtyn, Charles Lloyd died: 
He left Iſſue, ANNABELLa, his only Daughter and Heir, 
then and till the Wife of Richard Williams. 


Richard Williams and Annabella intermarried in the Life- 
time of the ſaid Charles Lloyd. 


Richard Williams and Annabella his Wife, after the ſe- 
veral Deceaſes of the ſaid Edward Wynn and Anne his 
Wife, vis. on the 15th of June 1755, made an Entry Cc, 
and demiſed &c to Goodright, who entered c. And the 
Defendants below (claiming under the Heir at Law of Anne 
Wynne) entered upon Goodright, and ejected him. 


But whether upon the Whole &c, They pray Advice of 
the Court: And if Cc, then they find the Defendants be- 
low, guilty Sc; But if Oc, then they find them not 
guilty Tc, 


This Caſe was twice argued; firſt, in Trinity Term laſt ; 
and again, in this Term : And the Court gave their Opi- 
nion, upon the next Paper-Day after the laſt Argument, 


Both the Arguments were very diffuſed (eſpecially the 
former,) and would be too tedious to repeat; though ſeve- 
ral Nice Points were diſcuſſed in them, and the Reaſonings 
of the Counſel ſupported by a great Variety of Caſes. 


It was diſputed, Whether Ann Wynne took an Eftate- 
Tail by Implication by her Aunt's Will; (there being no 
Perſon in Eſſe named in it, to ſupport the Remainder to the 


* Heirs of Ann's Body by a ſecond Huſband :) For it was * P. 887. 


urged on the Behalf of the Defendant in Error, That 
„this was a Deviſe in verbis de præſenti; and that the Law 
« will not ſuffer a preſent Deviſe to a Perſon not in being ;” 
and © that Charles Lloyd conſequently took an — 
Eſtate in Poſſeſſion, as much as if there had been zo 
„ precedent Deviſe, as this precedent One was totally and 
abſolutely void.” | 


Alſo, Whether the Will is to be taken as an Execution 
« of the Articles by Mrs. Moffyn ; and as a Diſpoſition of 
« her Eſtate according to her Covenant.“ 


Alſo, Whether Ann's Iſſue by a ſecond Huſband was a 
„Matter that ought to be laid quite out of the Caſe, in the 
« ſame Manner as if there had been no ſuch Deviſe ;” 
Since the EVENT never Happe ned. 


Pa RT IV. Vol. II. * Alſo, 


Michaelmas Term 33 Geo. 2. 
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Alſo, Whether Charles Lloyd could take at all, by this 
« Will:“ And, if He could, then “ in what Manner.” For 
the Counſel! who argued on behalf of the Plaintiffs in Error 
inſiſted That he could not take, either as a preſent or as an 
Executory Deviſe; and that there was no other Way by 
which He could take : But the Counſel for the Defendants 
in Error endeavoured to ſhew that he might take, either 
Way. | 
Cur. apvis,” 


Lord MANSFIELD now delivered the Reſolution of the 
Court. 


This Cale, when ſtript of a great deal of Learning which 


may very well be laid out of it, as not being at all eſſential 


to the Determination of the preſent Queſtion, ' comes with- 
in a very narrow Compaſs. 


The whole of the Caſe comes ſingly to this Queſtion— 
« Whether Mrs. Moſtyn, the Teſtatrix, INTENDED to 
** give her Nephew Charles Lloyd and the Heirs of his 
„% Body the Remainder or Reverſion arTER the Death of 
« {Herſelf and Dr. Edward Wynn, and Anne his Wife, 
„and of the Heirs of their two Bodies, and alſo of the 
« Heirs of Anne's Body by any ſecond Huſband ;” Or © Whe- 
e ther She meant to give him an Eſtate in Pes$Ess10N,” 
For it was admitted, that ir She did not 1NTEND to give 
Him an Eſtate in Poſſeſſion, the Leſſors of the Plaintiff can 
have no Title. | 


If this Deviſe is to take Fffe& after the Death of the 
Teſlatrix Mrs, Moſtyn, and of Dr. Edward Wynn, and of 
Anne his Wife, and of the Heirs of their two Bodies, and 
of the Heirs of her Body by any Second Huſband ; then it 
can be made good, only by One of theſe two Ways; vis. 
Either by Way of a Contingent Remainder, Or by Way of 
an Executory Deviſe. 


* Now, to make it a contingent Remainder, All the former 
Eſtates ſpecified in the Articles muſt be conſidered as being 
intended to be given and deviſed sy this Will. And then it 
would follow, that the Eſtates would be of One and the ſame 
Nature and Quality, and limited in One and the ſame Con- 
weyarce ; and not by ſeveral diſtin Deeds or Conveyances. 


And if the ſame Kind of Eflate be, in the ſame Will, li- 
mitted to Anne Wynn for Life, and to her Iſſue by her firſt 
Huſband, it would be an Eftate-Tail executed in Anne 
Wynn ; and ſhe might ſuffer, and has in fact ſuffered a 
Common Recovery, which will bar the Remainders. 


But 
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s But it is not neceſſary for Us to go into the Queſtion 
ly «© Whether the Articles and the Will can be tacked together: 
IE Becauſe, if a Deviſe of the particular Eſtates expreſſed in 
n the Articles cannot be implied by Conftruftion ; And ſup- 
y poſing the Deviſe “ to the Iſſue of Anne Wynn by any 
8 « ſecond Huſband” to be void; the Limitation to CHAR- 
r „LES LLoyp and the Heirs of nis Body,” can net be 
conſidered as a Contingent Remainder. 
And if it were to be conſidered as an Executory Dewiſe, 
e then, not being to take place till aſter an indefinite Failure 
of Iſſue of the Body of Anne Wynn it is TOO REMOTE. 
And if it was too remote in its Creation, the EvenT 
1 cannot vary the Conſtruction: So that her actually dying 
| without Iſſue can make no Difference. | 
- 
Therefore, either Way, 'tis clear that the Leſſor of the 
Plaintiff below had no Title, unleſs it is a eRESENT Deviſe 
” „ to Charles Lloyd and the Heirs of his Body.” 
0 
'$ And therefore the Counſel for the Defendant in Error 
f very judiciouſly laboured to prove that Mrs. Moſiyn meant 
's in this Deviſe ** to Him and the Heirs of his Body,” to 
e deviſe the Eflate to him 1iMMEeDiarELY. This, they 
* found themſelves obliged to inſiſt upon, and to endeavour to 
8 maintain. 
5 | 
n But neither the Words, nor the Nature of the Proviſion 
Mrs. Moftyn was making, will admit of this Conſtruction. 
For the Words do by no Means import any fuch Thing, or 
e any Thing like it; but quite the reverſe. And it can 
f never be imagined to be her Intention to exclude all the 
d Iſſue of her favourite Niece Anne Wynn, in order to prefer 
it Charles Lliyd and his Iſſue: Indeed, the direct contrary | 
- plainly appears, - : 
| 
* It is a FUTURE Deviſe, to take Place after an inde- # P, 8-9, f 
finite Failure of Iſſue of the Body of a former Deviſe:: 
r W hich far exceeds the allowed Compaſs of a Life or Lives | 
g in being, and 21 Years after; (Which is the Line now ; 
* | drawn and very ſenſibly and rightly drawn.) ö 
e | 
P The Articles can ne be conſidered as EXECUTED: They 
. are only a Covenant ** That ſhe ail, on the Solemnization 
| „of the Marriage, at the Requeſt of Edward Wynn and 
7 Anne, AT OR AFTER ſuch Time as Edward Wynn 
t « ſhould ſettle his Eſtate Cc, ſertie and convey hers.” 
e The Will does not profeſs to be an Execution of them, 
x | Nor does it mention any Truſtees to preſerve Contingent 
Remainders agreeable to the Articles 
t | Fs But 
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But ir the Will was an Execution of the Articles, then 
Anne Wynn was Tenant in Tail, and might ſuffer the Reco- 
very. If She took Nothing under the Will, She is Heir at 
Law to Mrs. Meyn. And the Leſſor of the Plaintiff has 
no Title. | 


Therefore this JupouE Nr muſt be xEveRSED. 


Hurſt and Another ver / Earl of Winchelſea et al. 
Special Caſe, out of the Court of Chancery. 


Caſe—Thomas Herbert Eſq; being ſeized in Fee of the 


Premiſſes in Queſtion, made his laſt Will and Teſtament in 
Writing Cc, bearing Date the 17th of October 1734, in 
theſe Words“ I give and bequeath to my dear and be- 
loved Wife Elizabeth Herbert (after Payment of my juſt 
*« Debts) All my Money, Plate, Jewels, Houſchold-Gdods 
« and Furniture whereſoever, and all my Goods, Chattels 
and perſonal Eftate, REAL ox perſonal, whatſoever and 
* whereſoever, that ſhall be in my Poſſeſſion, or I ſhall be 
any ways intitled to at the Time of my Deceaſe.” 


And ] further give deviſe and bequeath to my faid 
« dear Wife and her Heirs such PART of all my real 
*« Eſtate, that I haye any Power to diſpoſe of by this my 
* Will. And I further give deviſe and bequeath to my 
ſaid Wife, out of the xEMaininG Part of my faid 
Real Eſtate, for her better Support and Maintenance 
*© TILL my Son Thomas attain the Age of 21 Years, the 
Sum of 4oo/. a Year. And my Will is that the ſeveral 
** Bequeſts and Deviſes to my ſaid Wife as aforeſaid, ſhall 
„ not nor are intended to prejudice my ſaid Wife in her 
«© Third; or Dower out of my ſaid Real Eſtate,” 


46 
«c 


P. £889, * And He appointed Her Sole Executrix of his Will. 


On the 15th Day of March 1736, the Teſtator died fo 
ſeiſed; and left the ſaid Elizabeth his Widow; and Thomas 
Herbert (his only Child by Her) his Heir at Law. 


Elizabeth Herbert entered upon, and enjoyed the Real 

Eſtates; and on the 29th April 1739, intermarried with 

John Powell Eſq; (her ſecond Huſband) And previous 

* Theſe thereto, by“ Indentures dated, reſpectively, on the 24th and 
Deeds are 25th April 1739, She, by Leaſe and Releaſe, conveyed the 


ſet out at a C 
e in the Premiſſes in Queſtion to Truſtees Cc, to the following 


StatedCaſe: Uſes ; wiz. of herſelf and her Aſſigns for Life, without 
But this is Impeachment of Waſte; then to the Uſe of the Earls of 
the Sub. Hertford and Winchelſea and their Heirs Cc, for 200 Years 


ſtance of 
them. 


upon 


1 
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upon An ſince determined, and ſubje& to the Truſts 
aforeſaid ; Remainder to the ſaid Thomas Herbert her Son 
and his Aſſigns for life, without Impeachment of Waſte ; 
then to Truttees to preſerve contingent Remainders ; Re- 
mainder in + Tail, to the faid Thomas Herbert the Son 4 This i; 
(viz. Remainder to the Þ firſt and every other Son and alſo ſet out | 
Sons of the Body of the ſaid Thomas Herbert in Tail Male; at large and 
and in Default &c, to the Uſe and Behoof of the Heirs of = 6k rg N 
his Body generally ;) And in Default of ſuch Iſſue, to ſuch nale Cafe 
Uſes and to the Uſe and Behoof of ſuch Perſon or Perſons, ; 
and for ſuch Efates Intents and Purpoſes, as She the ſaid 
Elizabeth Herbert, by any Deed or Deeds to be by Her duly 
executed in the Preſence of two or more Witneſſes, or by 
her Ja Will in Writing, or any Writing purporting to be her 
Will, ſigned and publithed in the Preſence of three or more 
credible Witneſſes, whether Covert or Sole, and notwith- 
ſtanding her Coverture, ſhould limit or appoint ; And for 
Want of ſuch Limitation or Appointment, to the Uſe and 
angus of the ſaid Elizabeth Herbert her Heirs and Aſſigns 
or ever. 


She died on the 8th of Fuly 1739, in the Life- time of her | 
Huſband John Powell; Leaving the faid Thomas Herbert, | ; 
the Son, her only Child and Heir at Law, being alto only 9 

Child and Heir at Law of the ſaid Thomas Herbert deceaſed, | 
her firſt Huſband. | 


Before her Death, wiz. on the 8th May 1739, She, in 
the Preſence of 3 credible Witneſſes, and as the Law re- 
quires for the Diſpoſition of Real Eftates, duly made and 
executed her laſt WiLL, or a Writing purporting to be her 
Will, which was figned ſealed publiſhed and declared by 
Her as and for her laſt Will; Whereby She gave ſeveral 
Legacies, to the ſaid John Powell her Huſband, and Others: 
And She“ alſo gave and deviſed thereby as follows, vis. *The whole 
give to my dearly beloved Son Thomas Herbert and his Will is ſec 
„ Heirs and Aſſigns for ever, All my rear, and perſonal out verta- 
% Eſtate, Plate, Jewels, c, Ce, and all my Writings Ec; 072 the 
but firſt /ubje to the Payment of my Debts, Fune- p. gg, 
ral Expences, and Legacies, and Servants Wages, and 
* All other Debts,” (which She thereby charges upon it.) 
And She made her faid Son Thomas Herbert, and the Earl 
of Hertford, her Executors, and gave the Earl of Hertford 
full Power to act as Guardian for her ſaid Son. On her 
Death, the Earl, as Guardian to her Son, and for his Uſe 
and Benefit, entered, and received the Rents and Profits to 
the Time of the Death of the faid Thomas Herbert the Son. 


On the 25th of February 1739, Thomas Herbert the Son 
died, an Infant, Inteftate, without Iſſue, and unmarried ; 
leaving Roger Powel! Eſq; his Heir ex parte Patras ; and 
Lucy Allen, Widow, his Heir e parte Mar RIS. 8 
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On the Death of the ſaid Thomas Herbert the oF Roger 
Powell entered, and received the Rents and Profits during 
his Life. But on gth June 1741, Lucy Allen filed her 
Bill againſt the ſaid Roger Powell and Others, praying to be 
let into Poſſeſſion: And, She afterwards dying, Edward 
Hurſt (the Father of the preſent Plaintiffs) as her Repreſen- 
tative, exhibited his Bill of Revivor and Supplement. Seve- 
ral Abatements of the Suit having ſince happened, Bills of 
Revivor and Supplement were duly filed. And the preſent 
Plaintiffs, William H. and Edward H. now claim the ſaid 
Eſtates under the ſaid Lucy Allen, as She was Heir to the 
ſaid T, H. the Son ex parte materna: And the preſent 
Defendants Thomas Morgan, Capel Hanbury and William 
Powell, now claim the fame under the ſaid Roger Powell now 
deceaſed, as He was Heir to the ſaid T7. H. the Son ex 
parte paterna. | 

The Original Cauſe was heard on the 1oth of May 1755, 
before Ld. Hardwicke ; who directed a Caſe to be made, 
and tneſe Two Queſtions to be ſtated for the Opinion of 


this Court: v:. 


iſt Queſtion— Whether by the Will of Thomas Her- 
& Bert, the Father, (Huſband of Elizabeth Herbert, after- 
« wards Powel//,) the Eſtate in queſtion, (the Real Eſtate 
<< of the ſaid Thomas Herbert, paſſed to the ſaid Elizabeth 
{is Fun.” ; 


2d Queſtion—* Whether it deſcended, upon the Death 
of Thomas Herbert, the Son, to his Heirs ex parte pa- 
TERNA Or to his Heirs ex parte MATERNA,” | 


The Suit afterwards abating by the Death of E. H. Fa- 
ther to the preſent Plaintiffs, they revived it. On the 27th 
FFT A 1758, The Cauſe came on to be heard before the 
Lord Keeper: Who ordered That the ſaid former Order 
* on Hearing ſhould be carried into Execution in like 


© Manner as if Edward Hur/t had been Living.” 


* This Caſe was twice argued in this Court. It was 
firſt argued (very learnedly and elaborately) by Mr. Seavell 
for the Plaintiffs (claiming under Lucy Allen the Maternal 
Heir,) and Mr. Yorke, Solicitor General, for the Defendants 
(claiming under Roger Powell the Paternal Heir,) on T +4 
day 6th February 1759. The ſecond Argument was by Mr. 
Norton for the Plaintiffs, and Mr. Perrott for the Defendants, 
on the 13th and 20th of November 1759. 


On 25th November 1759, The Jupoxs of this Cougar 
certified their Opinion, as follows> © 
; | Having 
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Having heard Counſel on both Sides, and conſidered of 
this Caſe, We are of Opinion That the Eſtate in Queſtion 
in this Cauſe paſſed by the Will of Thomas Herbert the Fa- 
ther, to the ſaid E/izabeth in Fee, We are alſo of Opinion 
That Thomas Herbert the Son did not take the ſaid Eſtate, 
from his Mother, by Purchaſe, but by DescenrT: Conſe- 
quently, upon his Death, it deſcended to his Heir ex parte 
MATERNA, 


Mansfield, T. Deniſon. . Fofler. E. Wilmot. 
Lord Keeper HexnLEy having afterwards decreed ac- 
cordingly, The Detendants appealed to the Houle of Lords. 
But before Hearing, it was compromiſed, by a Compoſition 
as to the retroſpective Account of the Profits of the Eflate ; 
but that the Decree ſhould fand, with regard to the E/tate 


uſelf. 
Luke et al' ver, Lyde. 


A Special Caſe from the laſt Devonſhire Aſſizes ; reſerv- 
ed by Ld. Mansfield, who went that Circuit, laſt Sum- 


mer. 


The Defendant Lyde ſhipped a Cargo of 1501 Quintals 
of Fiſh, at the Port of St. John's in Newfoundland, on 
Board the Ship Sarah belonging to the Plaintiffs, to be 
carried to Liſbon, The Plaintiffs were to be paid FRERIOH , 


at the Rate of Two Shillings per| Qu 


Price of the ſaid Cargo was, at 
lings and Six pence Sterling per 


The Plaintiffs had alſo, on boa 
go of 945 Quintals of Fiſh, whic 


The Ship failed from the Por 
November 1756 ; and had procee 


*age; and was TAKEN on the 1 


ing, within 4 Days Sail of Liſbon, 
the Captain, the other Officers, a 
One Man and a Boy) were take 
put on Board the French Ship 

taken on the 175th of the ſame De. 
liſb Privateer; and on the 29th of 
into the Port of Biddeford in Der 


uintal. The Original 
Jewfoundland, Ten Shil- 
intal. 


d the ſaid Sarah, a Car- 


was their own Property. 


of St, John's, on 27th 
ed 17 Days on her Voy- 


th of December follow- * P. 883. 


by a French Ship. And 
d all the Crew (Except 
out of the Sarah, and 


The Ship Sarah was re- 


ember 1756, by an Eng- 


December 1756, brought 


vonſhire, 


The Plaintiffs, having infured the Ship and their Part of 


the Cargo, abandoned the ſame | 
Freight, which the Owners were 
ſured. 


% the Inſurers. But the 
> 1ntitled to, was not in- 


The 
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* P, 884. 


The Defendant had his Goods, of the Recaptors, and 
paid them 5s. per Quintal Salvage, at the Rate of 10s. 
per Quintal Value. | 


The Fiſh could not be ſold at all, at Biddeford, nor at 
any other Port in England, for more than, 10s. per Quintal, 
clear of all Charges and Expences in bringing them to ſuch 
Port. And the moſt beneficial Market (in the Apprehenſion 
of every Perſon) for diſpoſing of the ſaid Cargo of Fiſh, 
was at Bilboa in Spain; to which Place the Defendant ſen? 
it in the March following ; and there was no delay in the 
Defendant in ſending the ſaid Cargo thither. And it was 
ſold there for 5s. 6d. per Quintal ; clear of the Freight 
thither, and of all Expences attending the Sale there. 


The Freight from Biddeford to Liſbon, is higher than 
from Newfoundland to Liſbon. 


From the Time of the Capture, the whole Way that the 
Ship was afterwards carried, was out of the Courſe of her 
Voyage to Liſbon, | 


The Queſtion was Whether the Plaintiffs are intitled to 
&© Any and what FxEIGHT ; And at what Rate, and ſub- 
5 jet to what Deduction. 


Mr, Huſſey, for the Plaintiffs, obſerved (by Way of Pre- 
face) That the Right of the Owners of the Ship was not 
ſo deveſted by the Capture, as to preclude them from bring- 
ing their Action for the Freight, 


If the Capture made any Alteration, the Recapture put 


every thing in /iatu quo. 


When the Ship came into Biddeford, there was a total 
Incapacity and Inability in the Ship to proceed on the Voy- 
age. And there was an Abandoning by the Owners, and 
* Acceptance by the Inſurers. This Inability to proceed 
was involuntary, and accidental; without any Fault of the 


Owners, Maſters, or Mariners. 


There was no Intention to carry the Goods to Liſbon : 
The Defendant, the Owner of the Fiſh, conſidered Bilboa 


as the better Market for them; and accordingly ſent them 
thither and fold them there. 


Aſter 


mas > vy 


ey I 


vw „ ow” 
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After premiſing this, He made 15 Queſtions: 
F 


1ſt Queſtion— Whether any 
the Plaintiffs. 


ight at all, is due to 


2d Queſtion If any, then war Freight is due. 


Firſt—He alledged it to be the Rule of the Maritime Law, 
* That Freight, is due, unleſs there be ſome Fault in the 
* Owners or Maſter.” If there be no Fault in the Owners 
or Maſter, the Freight muſt be paid, either in 101 or pro 
rata, 


Molloy 263. lays down the Rule, that where the Diſability 
of the Ship is inevitable, or accidental, without Fault of 
the Owners or Maſter, Freight is due; if the Maſter will 
either mend his Ship, or freight another. But if the Mer- 
chant will not agree to that, then Freight is due for ſo much 
as the Ship hath earned, Lib. 2.c. 4. $. 4. 


The Shipwreck of the Ship does not diſſolve the Contract, 
where any Goods are ſaved : The | Owners are intitled to 
their Freight. It is ſo far from diſſolving the Contract, that 
it gives the Maſter his led ion, whether to provide another 
Ship, or not. 


In the preſent Caſe, there is nothing to prevent Freight 
being due. Freight became due from and upon the Freigh- 
ters taking the Goods into their Poſſeſſion; and continued 


due, by the Defendants not totally abandoning them. 


Second Queſtion—I/hat Freight is due to the Plaintiffs, 


He inſiſted on the Whole, All the Goods were delivered. 
The Money paid for Salvage will not leſſen it: For they 
muſt have paid that, otherwiſe, The Deviation will not 
leſſen it : For that was not voluntary. 


The Privateer who retook this Ship, was intitled only to 
J Part for Salvage: For it was not 96 Hours under Deten- 
tion. Therefore, if more was paid, it was too much. 


* Lord MansrFIELD — It was compounded at half: P. 885. 


And upon this Caſe, We muft take that Proportion to 
be right. | 


Mr. Huſſey cited, as a Foundation of his Argument, the 
Caſe of Lutwidge and How v. Grey et ab, heard on the 22d 
of February 1733, in the Houſe of Lords. 7 

Lor 
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ante 
683 10 698. 


* P, 886. 


Lord MansritLp—The Houſe of Lords deter- 
mined upon theſe Reaſons (delivered by the Lord Chancellor 
Talbet,) „that the wroLE Freight was due upon the 
„Goods ſent to Briſtol; becauſe the Maſter orrerED 2 
« Ship to carry the Goods to Glaſgow, which was the Port 
* of Delivery: But as the Maſter declined carrying the 
other Goods to Glaſgow (the Port of their Delivery ;) 
* They determined that as to them, he ought to be paid 
only pro ratd, viz. as much as was proportionable to his 
«« Carrying them to Youghall, the Place where the Accident 
L happened.” And this was all agreeable to the Maritime 

aw. | 


Mr. Huſſey—It appears by that Caſe, that the Contract is 
not diſſolved by the in voluntary Accident; that the Maſter 
had his Election to carry them to the Port of Delivery in 
another Ship; and that if he did not, he ſhall yet be paid pro 
rata itineris to the Place where the Accident happened. 


But, at leaſt, Something is due ; Eſpecially, as the Goods 
were Carried to a beneficial Market. 


Mr. Gould, for the Defendant, Mr. Lyde. 


Upon computing the Account of the Prime Coft and Pro- 
duce of theſe Goods, as ſtated in this Caſe, it appears that 
Mr. Lyde has not ſaved a Farthing. 


As to the Property not being devefied—The Plaintiffs 
haye abandoned the Ship, and given it up abſolutely, to their 
Inſurers z and never provided any other to carry the Fiſh 
to Liſbon. He mentioned the Caſe of * Goſs v. Withers, M. 
1758, 32 C. 2. B. R. to ſhew that they were not obliged to 
abandon the Ship. 


The Plaintiffs have no Pretence of Satisfaction. Though 
the Mariners of this Ship were taken out by the Enemy, 
Yet other Mariners might have been procured. Therefore 
there was not a total Inability to proceed: 


The Plaintiffs received their whole Inſurance upon the 
Ship, and upon their Part of the Goods. And they newer 
* offered nor meant to furniſh another Ship, to carry the 
Fiſh to Liſbon : They had even given up their own Cargo. 


The Yalue of the Fiſh depended upon its being carried to 
Liſbon, to be there againſt the Lent Seaſon, 


Malines 


in 
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Malines Lex Mercatoria, fo. 98 & 21: par 5. (tranſcribed 
by Melloy, J. lib. 2. c. 4+ $. 4- *) ſays, If the Maſter of * "Tis & c. 


«© the Ship; after his Ship is become diſabled (without his 
« Fault) will either mend it, or freight another, 


e the Goods to the deſtined Port.“ 
will be intitled to Freight in toto. 

«* diſagrees to the Maſters Carryin 
* the Maſter ſhall receive his Freig 
he has already carried.” 
« table, and without any Fault of t 


And in this Caſe, he 


« But if the Freigbter 


them in another Ship, 
t, in Proportion to what 


This relates to Accidents inevi- 


e Maſter. 


and pd. 264. 
255, in the 
to carty (th Edition. 


Molliy 259 f puts the ſame Caſe, of a Ship taten by the + 11h Edit. 
Enemy, and retaken, and not otherwiſe incapacitated; and 1722. 


ſays that after Reſtitution, She ma 
tire Freight will become due. f 


proceed ; And the en- 


tr. Lib. 2. 
c. 4. §13. 


a. 259. of 


And the Caſe of Lutzwidge and How v. Gray et al" falls — Edit. 


in with this Rule, and goes upon t 


It may perhaps be ſaid that the 
ſolute Right to demand his Goods, 
to the deſtined Port of Delivery, a 
portion of Freight: But the Maſter 


e ſame Principles. 


reighter has not an ab- 
and carry them Himſelf 
d abate a rateable Pro- 
has his Option, to pro- 


vide another Ship, and carry the Goods in it, and receive 


the whole Freight, if he chooles to 


But here, it is the ſame Thing as 


do fo. 
if the Goods had been 


ſunk in the Bottom of the Sea: The Freighter has totally 


loft his whole Riſque. It would 
were liable to pay Freight for it. 


e hard, therefore, if he 


Mr. Huſſey in Reply—Lyde was not a third Perſon ; but 


the Contractor to pay the Freight. 


The Plaintiffs Abandoning the Ship to their Inſurers could 
not deſtroy the Right to the Freight : For the Freight was 


neither inſured nor abandoned. 


Mr. Gould ſays © The Freight muſt be paid, and the 
„Agreement per formed, if the Maſter provides another Ship 
* tocarry the Goods to the deſtined Port; but not if he 


«© does not do fo, but the Freight 
* Himſelf.” 


* But the Maſter, though he may 
not, at all Events, abſolutely obl 


r agrees to Carry them 


provide another Ship. is 
iged to it : He has his 


Option. And the Caſe of Lutwidge et al' v. Gray et al ſhews 


that the Maſter is intitled pro rata 


itineris, though he does 


not proceed on his Voyage: And there he had an Allowance 
pro rata; though he refuſed to carry the Goods any further. 
Lord 


P. 887. 
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P. 888. 


Lord Maxsrigtp faid That though He was of the 


ſame Opinion at the Aſſizes, as He was now; Yet He was 


deſirous to have a Caſe made of it, in order tb ſettle the 
Point more deliberately, ſolemnly, and. notoriouſly ; as it 
was of ſo extenſive a Nature; And eſpecially, as the Mari- 
time Law is not the Law of a particular Country, but the 
general Law of Nations: Non erit alia Lex Rome, alia 
* Athenis ; alia nunc, alia poſthac; ſed et apud omnes 
< gentes et omni tempore, una eademque Lex obtinebit,” 


He faid, He always learned, (even where He had Him- 

| ſelf no Doubt,) to making Caſes for the Opinion of the 
Court; Not only for the greater Satisfaction of the Parties 
in the particular Cauſe, but to prevent other Diſputes, by 
making the Rules of Law and the Ground upon which they 
are eſtabliſhed certain and notorious : But He took particular 
Care that this ſhould not create Delay or Expence to the 
Parties; And therefore He always dictated the Caſe, in 
Court, and faw it ſigned by Counſel, before another Cauſe 
was called ; and always made it a Condition in the Rule, 
« that it ſhould be ſer down to be argued within the firſt 4. 
„Days of the Term.“ Upon the ſame Principle, the Mo- 
tion © 70 put off the Argument of this Caſe to the next 
© 'Term,” was refuſed: And the Plaintiff will now have 


his Judgment within a few Days as ſoon as he could have. 


entered it up if no Caſe had been reſerved ; at the Expence 
of a ſingle Argument only; And ſome Rules of the Mari- 
time Law, applicable to a Variety of Caſes, will be beiter 
known. He faid, before He entered into it particularly, 
He would lay down a few Principles, vis. 


If a freighted Ship becomes accidentally diſabled on its 


Voyage (without the Fault of the Maſter,) The Maſter has 
his Option of io Things; either to refit it, (if that can be 
done within convenient Time ;) or to hire another Ship to 
carry the Goods to the Port of Delivery, If the Merchant 
diſagrees to this, and will not let him do fo, the Matter will 
be entitled to the wHoLE Freight of the full Voyage. 
And ſo it was determined in the Houſe of Lords, in tha 
Caſe of Lutwidge and How v. Gray et al. | 


As to the Value of the Goods—lIt is Nothing to the 
Maſter of the Ship, whether the Goods are ſpoiled or not,” 
Provided the Freighter takes them: It is enough if the 
* Maſter has carried them, For by. doing fo, he has earned 
his Freight, And the Merchant ſhall be obliged to take 4 
that are ſaved, or None : He ſhall not take ſome and abandon 
the re/t; and ſo pick and chooſe what he likes, taking that 
which is not damaged, and leaving that which is ſpoiled or da- 
maged. If he abandons A//, he is excuſed Freight, * 
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* 


he may abandon all, though they are not All loſt. (I call 
the Freighter, the Merchant; And the Other, the Maſter, 
for the clearer Diſtinction.) 


Now here is a Capture without awy Fault of the Maſter; 
And then a Re-Capture. The Merchant does not abandon, 
but takes the Goods; and does not require the Maſter to 
carry them to Liſbon, the Port of Delivery. Indeed, the 
Maſter cauld not carty them in the fame Ship; for it was dif- 
abled, and was itfelf abandoned to the Inſurers of it: And 
he would not defire to find Another ; becauſe the Freight 
was higher from Biddeford to Liſbon than from Newfound- 
land to Liſbon. | | 


There can be no Doubt but that so Freight is due: 


For the Goods were not abandoned by the Freighter; but 


received by him of the Recaptor. 
The Queſtion will be © WRnar Freight?“ 


The Anſwer is A RAT EABLE Freight:” i. e. pro rata 
itineris. oe | 


If the Maſter has his Eled ion to provide another Ship, to 
carry the Goods to the Port of Delivery; and the Merchant 
does not even deſire him to do ſo; The Maſter is ſtill intitled 
to a Proportion, pro rata of the former Part of the Voyage. 


I take the Proportion of the Salvage here, to be Har 
of the whole yes of; upon the State of the Cafe as here 
agreed upon. And it is reaſonable 'That the Half here paid 
to the Recaptor, ſhould be conſidered as 1%. For the Re- 
captor was not obliged to agree to a Valuation ; But he might 
have had the Goods actually ſold, if he had fo pleaſed, and 
taken half the Produce: And therefore the Half of them are 
as much /o/t, as if they remained in the Enemy's Hands, So 
that Half the Goods muſt be conſidered as 14%; and Half as 
ſa ved. 


Here, the Maſter had come 17 Days of his Voyage, and 
was within 4 Days of the deſtined Port, when the Accident 
happened. Therefore he ought to be paid his Freight for 
37 Parts of the full Voyage, for that Half of the Cargo 


which was /aved. 


* I find by the ancienteſt Laws in the World (the Rhodian & 
Laws,) that the Maſter ſhail have a rateable Proportion, 


where he is in nd Fault *. And Conſolato del Mere, a Spaniſh «V. actic. 
Book, is alſo agreeable thereto. Ever ſince the Laws of Ole- 25. 32. 42. 
on, it has been ſettled thus. In the Uſages and Cuſtoms of the 


Sea, (a French Book,) with Obſervations thereon, The 4th 
Article of the Laws of Oleron is, That if a Veſſel be _ 
dere 
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“ dered unfit to proceed in her Voyage, and the Mariners 
** ſave as much of the Lading as poſſible they can; If the 
Merchants require their Goods of the Maſter, He may de- 
liver them, ir he pleaſes, They paying the Freight in Pro- 
** portion to the Part of the Voyage that is pxrrFORMED, 
and the Coſts of the Salvage: But if the Maſter can rea- 
* daily repair his Ship, He may do it; Or if he pleaſes, He 
* may freight another Ship to perform hisVoyage.” Amongſt 
the Obſervations thereon, The firſt is “ that this Law does 
* not relate to a total and entire Loſs, but only to Salvage ; 
Or rather, not to the Shipwreck, but to the Diſabling of 
a Ship, ſo that ſhe can not proceed in her Voyage with- 
out refitting : In which Caſe, the Merchants may have 
their Goods again, paying the Freight, in Proportion to 
* JViſbuy 'the Way the Ship made.” “ 

Artic. 33. 

The-Empe- The Obfervation adds further“ That if the Maſter can, 
e « in a little Time, refit his Veſſel and render her fit to con- 
= * ** tinue her Voyage; (that is, if he can do it in 3 Days 
Time at the moſt, according to the Hanſe-'Town Laws ;) 
Or if he will Himſelf take Freight for the Merchundize, 
* aboard another Ship bound for the /ame Port to which He 
* was bound, He may do it: And, if the Accident did not 
happen to him by any Fault of his, then the Freight ſhall be 
* PAID HIM.“ The 37th Article of the Laws of Wiſbuy 
is to the very ſame Purport. 


Rectius de Nawibus et Naulo, in Note 81ſt. ſays— © De- 
* clara hoc Dictum. Ubi Nauta munere vehendi in parte 


« fit functus, quia tunc pro parte itineris quo merces invente 


* fint, vecturam deberi Æquitas ſuadet ; et pro ei rata mer- 
* cedis ſolutio fieri debet. Ita Paul de Caſtro &c.” (Then 
a String of Authorities follows:) © Et probat Joannes de 
« Evia &c ; Qui hoc exterdit in caſu quo merces fuerint de- 
« perdite (totally loft) uns cum Navi, et certa Pars ipſarum 
* mercium poſtea fuerit ſalvata et recuperata; tunc naulum 
*« deberi pro rata mercium recuperatarum, et pro rata Itineris 
«* uſque ad locum in quo Caſus adwerſus acciderat, fundat 
* &c.” (And then He goes on with Authorities.) “ Item 
*« declara, quod fi Dominus ſeu magiſter navis ſolverit merca- 
** tori pretium mercium deperditarum, tune tenetur merca- 
„tor ad ſolutionem nauli ; quia merces habentus ac fi fal- 
« zatz fuiſſent,” | | 


*P, 890. * In another Book intitled The Ordinance of Lewis the 
| 14th, eſtabliſhed in 1681, (collected and compiled under the 
Authority of M. Colbert,) the fame Rules are laid down; 
particularly in the 18th, 19th, 21ſt and 22d Articles. —Art. 

1 8th directs, That no Freight ſhall be due, for Goods 4% by 
Shipwreck, or taken by Pirates or Enemies. Art. 19th is, 

That if the Ship and Goods be ranſomed, the Maſter _ 
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be paid his Freight 7 the Place where they were taken: And 
he ſhall be paid his v0 ole Freight, if he conduct them to the 
Place agreed on; He contributing towards the Ranſom. 
(Art. 2oth ſettles the Rate of Contribution.) Art. 218. 


'The Maſter ſhall likewiſe be paid the Freight of Goods faved 


from Shipwreck ; He conducting them to the Place appointed. 
Art. 22d. If he can not find a Ship to carry thither the Goods 
preſerved, He ſhall only be paid his Freight 1n Pxoros- 
TION f what he has PERFORMED of the Voyage. 


And the Caſe in the Houſe of Lords between Lutawidge 
and How v. Grey et al' is allo in Point; and was well con- 
ſidered there: And Ld. Talbot gave the Reaſons of the 
Judgment of the Houſe, at length. | 


Therefore in the preſent Caſe, a Rateable Proportion of the 
Freight ought to be paid for half the Goods. 


It is quite immaterial What the Merchant made of the 
Goods afterwards ; for the Maſter had Nothing at all to do 
with the Goodneſs or Badneſs of the Market : Nor indeed 
can that be properly known, till after the Freight is paid ; 
For the Maſter is not bound to deliver the Goods, till after he 
is paid his Freight. No ſort of Notice was taken of that 
Matter, in the Caſe of Lutwidge and How v. Gray, in the 
Houſe of Lord.: And yet there the Tobacco was damaged 
very greatly ; even ſo much that a great Part of it was burnt 
at the Scales, at G/aſpow. 


Therefore the Verdict muſt be for 60 J. 14s. which, upon 
Computation, amounts to the rateable Proportion of the 
Freight; being 3+ of 75. the half of 1501. 


Conſequently, the Verdict which was for 70/7, muſt be ſet 
right, and made 60“. 145. 


Per. Cur. 
Let the Poftea be delivered to the Praintiry. 


Moriſſet 
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Moriſſet ver. King. 


HIS was an Action of Debt on Bond, in the Penalty 

of 200. conditioned for the due Performance of cer- 
tain Articles: Which Articles recited that Mary Moriſſet had 
lent Daniel King the Sum of 100/. to be repaid to her at the 
End of 4 Years ' without Intereſt ; but in Conſideration that 
the ſaid Daniel King his Executors and Adminiſtrators ſhould 
find and provide for Mary Dubois, Daughter of the ſaid Mary 
Moriſſet (the Obligee,) Meat and Drink in the Houſe where 


he dwelt or ſhould dwell, for four Tears, if the ſaid Mary 


Dubois ſhould ſo long live; And that ſhe ſhould, during the 
ſaid Term, board with him, and that the ſhould be Co-part- 
ner with Mary King, Wife of the ſaid Daniel King, in the 
Buſineſs of a Milliner; and ſhould, all that Time, bear one 
Mozety of the Loſſes, Charges (except Houſe-keeping) Shop- 
Rent, and Materials neceſſary for carrying on the Trade, 
(which the ſaid Daniel King did agree to provide ;) And they 
ſhould be Partners, and each do their utmoſt to carry on the 
Trade; and ſhould equally divide the Profits ; And alſo that 
the faid Daniel King ſhould lodge the ſaid Mary Moriſſet, 
She paying Him 10 J. a Year, And at the End of the four 
Years, Daniel King was to repay the 100 J. And in Caſe of 
the Death of the Paid Mary Dubois, to pay the Principal to- 
gether with lawful Intereſt for the 1004. to the ſaid Mary 
Moriſſet. 


The Defendant, after having demanded and had Oyer of 
the Condition of this Bond and of the Articles therein re- 
cited, pleads © That this was a Corrupt Agreement; with 
an Averment That the Board of Mary Moriſſet (the Mo- 
* ther) was worth 20/, a Year; And the Board of Mary 
„Dubois (the Daughter) was worth 10. a Year,” 


To this Plea, the Plaintiff demurs. 


The only Queſtion way Whether this was an Uſurious 
Contract, within the Statute of 12 Ann. Stat. 2. c. 16. Which 
makes void All Bonds, Contracts and Aſſurances, where 
more than 50. per Cent. per Annum is directly or indirectly 
taken for any Loan, | 


Mr. Aſpinall argued, as Counſel for the Plaintiff; and 
Mr. Wedderburn, for the Defendant. 


The Court were extremely clear that this Caſe cannot 
be within the Statute of Uſury. 0 
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* Lor MAnSFIELD obſerved, That it is impoſlible to . P. 892. 


ſay that King might not receive ſo much Advantage by this 
Partnerſhip, as to be auarib the Conſideration. It might be 
a very advantageous Bargain to King : Here might be Re- 
commendation, Skill, Labour*or other Benefits ariſing to 
Him from it. | 


He mentioned the Caſe of Mr, Hubert, who entered into 
a private ſecret Partnerſhip with Nelſon, who drew him into 
a Bankruptcy thereby. So here the Plaintiff's Daughter might 
have been drawn into a Bankruptcy, by Means of this Agree- 


ment: Which would have been more ſevere to Her, perhaps, 


than the Penalty of this Statute of Uſury would be. 


* Mr. Juſt. Fos rER and Mr. Juſt. WIL Or concurred * Mr. Juſt. 
with the Chief Juſtice. They ſaid, It did not explicitly ap- Peniſen was 


pear whether this was a prudent Agreement or not: But it abſent. 


might be beneficial to King upon the Whole ; at leaſt, it was 
not ſuch a Contract as could be adjudged by the Court to be 
uſurious within the Statute, 


Joupe@ment for the PLAINTIr r. 


Rex ver/. Maſter and Wardens of the Company $4turda 


of Surgeons in London, 


HIS was a Cauſe that ſtood in the Crown Paper, 

upon a Return to a 3 directed to the Maſter 
and Wardens of the Company o SURGEONS of London; 
Reciting a Cuſtom in the ſaid City, That every Freeman 
of the ſaid City, uſing and exerciſing the Art Science or 
« Myſtery of Surgery within the wy City, hath a Right, 
« in reſpe&t thereof, 4 have 4 
of the Age of 14 Years or upwards, to be educated and 
© inſtructed in the ſaid Art Science or Myſtery, for the 
„ Space of 7 Years; Which ſaid Apprentices have been 
« uſed and accuſtomed to be aDMITTED and BOUND in 
« the Preſence or with the Conſent of the Maſter and War- 
« dens or ſome of them; And reciting that Richard Guy, a 
Freeman of the ſaid City, and alſo One of the. Freemen of 
the ſaid Company of Surgeons of the ſaid City, being deſirous 
of taking Melmoth Guy, his Son, aged 15 Years, to be his 
Apprentice for the Term of 7 Years, to be educated and in- 
ſtructed in the ſaid Art Science or Myſtery of Surgery, had 
often offered the ſaid Melmoth Guy to be admitted and 
bound, before the ſaid Maſter and Wardens or ſome of them, 
his ſaid Apprentice for the Term of 7 Years, in the ſaid 
Art Science or Myſtery, according to the ſaid Cuſtom ; 
And that the ſaid Melmoth Guy had allo often offered Him- 


I 


ſelf to them or ſome of them, to be admitted and bound 


24th N. 


ve nber 


1789. 
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P. 893. * before them or ſome of them, an Apprentice to the ſaid 


Richard Guy for the ſaid Term, in the ſaid Art Science or 
Myſtery; And that the ſaid Maſter and Wardens had not 
permitted the ſaid Melmoth Guy to be bound Apprentice to 
the ſaid Ri hard Guy, for the Term of 7 Years, before 
them or any of them, but have altogether refuſed and ſtill 
refuſe ſo to do; And Cummanding them, immediately and 
without Delay, in due Manner to permit the faid Melmoth 
Guy to be apMITTED and BOUND, before them or ſome 
of them, an Apprentice to the ſaid Richard Guy, for the 
Term aforefid, in the ſaid Art Science or Myſtery accord- 
ing to the ſaid Cuſtom, or ſignify Cauſe to the Contrary. 
The Return of the Maſter and Wardens admits the 
Whole of the Cuſtom and Facts, to be as they are alledged 
in the Wiit. But they further certify and return, 'T hat 
=P before the ſaid Richard Guy offered his ſaid Son Mel- 
moth, or the ſaid Melmoth offered Himſelf to them or any 
ot them, to be admitted and bound before them or any of 
them, an Appren'ice for the ſaid Term of 7 Years, in the ſaid 
Art Science or Myſtery of Surgery, according to the Cuſ- 
tom aforeſaid; and after the Making of a certain Act of 
Parliament intitled * An Act for making the Surgeons of 
** London, and the Barbers of London, two ſeparate and 
** diſtir& Corporations ;” to wit, on the 7th Day of April 
in the Year of our Lord 1748, at Stationers-Hall in London 
aforeſaid ; Jobn Freke, then and there being Maſter of the 
faid Company of Surgeons, and William Pyle and Legard Spar- 
ham, then being two of the Governors of the Pig Com- 
pa ny of Surgeons, before that Time duly elected choſen ap- 


pointed and fworn into their ſaid reſpective Offices; And alto 
Jobn Ranby Eſq; Ceſar Hawkins Eſq; William Petty Eſq; 


Joſepb Sandford, William Cheſelden Eſq; James Hicks, Peter 


Seinthill, Noah Roul, John Weſtbrook, William Singleton, 


James Fhillips, Joſeph Webb, Mark Hanwkins, Chriftopher 
Fullagar, Edward Nour fe, John Girle Eſq, and John Toxn- 
ſend, being then and there Nine and more of the Members 


of the Court of Alliſtants of the ſaid Company of Surgeons, 
betore that Time duly elected choſen appointed and tworn 


to be of the ſaid Court of Aſſiſtants, did hold a Court and 
Aſſembly, at Stationers-Hall London aforeſaid, in order to 
treat ad conſult about and concerning the Rule Order 
State and Government of the ſaid Company of Surgeons; 
Ard that the ſaid John Freke, fo being then and there Maſter 


of the ſaid Company of Surgeons, and the faid William 


Pyle and begard Sparham, ſo being then and there Two cf 
the faid Governofs of the ſaid Company of Surgeons, and the 
ſaid Fohn Ranby Eſq; Cæ ſar Hawkins Eſq; Ac. Ec. Ec, 
ſo being then and there Nine and more of the Members of 
the ſaid Court of Aſſiſtants of that Company, being All 


then and there duly aſſembled as aforeſaid, did then and 
there, according to the Form of the Statute in that Caſe 


made 


«c 


FK 


Michaelmas Term 323 Geo. 2. 


made and provided, make ordain conſtitute and eftab:ith a * P. 894. 
certain By-Law and OrpDinance, for the Regulation 


Government and Advantage of the ſaid Company oi Sur- 
geons, in the Words following. To wit, Iten, it is Or- 
dained ** That no Member of the ſaid Company ſhall take 


any Perſon into his Service, 4s bis Apprentice, c be in- 


« ſtructed in the Art or Science of 


Surgery, for any ſhorter 


„Time than 7 Years; Which Perſon SHALL UNDER&- 
« STAND the Latin Tongue; His ABII ITV wherein 


« ſhall, BEFORE bis being bound, b 
„or one of them, And every Fr 
« or Foreign Brother ſhall, within 
his Entertainment of any Perſo 
„Apprentice, Preſent ſuch Perſo 
« or | wo of them, at 4 Court t 


e tried by the Governors 
eeman of this Company 
One Month next after 
min Order to being his 
before the Governors 
be by them held; and 


« there bind ſuch Perſon to him before the ſaid Governors, 


„by Indenture ; Upon pain of 
« Money: And the Cleik of th 
* NOT BIND any Perton who h 
and examined; upon pain of forf 
„% lawful Money and being liable to 
« Office, And no Apprentice ſh 
„One Maſter to Another, but at 
of the Maſter and Wardens or 
« Guinea, and no more, ſhall be p 


Which ſaid Ordinance or By-La: 
after the Making thereof as aforeſai 
Richard Guy had offered the ſaid 


orfeiting 200. of lawful 
faid Company SHALL 
s not been ſo preſented 
iting the Sum of 10/. of 
be amoved from his iaid 
Il be turned over from 
a Court in the Preſence 


id for the fame.” 


, fo made as aforeſaid, 
, and long before the ſaid 
elmath, or the ſaid Mel- 


moth had offered Himſelf to be admitted and bound before 


them or any of them, an Appren 
Guy, for the "Term of 7 Years, i 
Myſtery of Surgery, according to t 
wit, on the gth Day of the ſame 


ice to the ſaid Richard 
the ſaid Art Science or 
e Cuſtom aforcſaid, to 
ril in the ſaid Year of 


our Lord 1748, was examined approved and allowed by the 


Right Honourable Philip Lord Hardwicke the then Lord 
Chancellor of Great Britain, and by Sir William Lee Knt. 
the then Lord Chief Juſtice of His Majeſty's Court of King's 


Bench, and Sir 70% Willes Knt. the 
of His Majeſty's Court of Common 
Form of the Statute in that Caſe mz 


They further return That the fai 


then Lord Chief Juſtice 
Bench, according to the 
de and provided. 


d Ordinance or By-Law, 


ſo made examined approved and allowed as aforefaid, hath 


ever fince the Making Examination 
ance thereof as aforeſaid, been, an 
and Effect, and in no wiſe annulled 


Approbation and Allow- 
d now 1s in full Force 
revoked or vacated. 


They then return That after 2 Miking Examination 


Approbation and Allowance of t 
Law as aforeſajd, and before the 
wit, on the 3d of May in the Ye: 


e ſaid Ordinance or By- 


Iſſuing of this Writ, to 
r of our Lord 1759, at 


a certain Court then holden at Surgeons Hall in the Old 
4 Qz 
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„P. 895. Bailey London, by Mark Hawkins then Maſter, and Chriſtopher 


—__ 


Fullagar and Edward Nourſe then Governors of the faid 
Company of Surgeons, (They the faid Mark Hawkins 
Chriſtopher Fullagar and Edward Nourſe, having before that 
Time being duly elected choſen appointed and ſworn into 
their ſaid reſpective Offices, according to the Form of the 
Statute in that Caſe made and provided,) came the faid 
Richard Guy before the ſaid Court, and offered and preſented 
his ſaid Son Melmoth ; And the ſaid Melmoth did then and 
there offer Himſelf to the ſaid Maſter and Governors then 
being at that Court, to be admitted and bound, before them, 
an Apprentice to the ſaid Richard Guy, for the Term of 7 
Years, in the ſaid Art Science or Myſtery of Surgery; And 
that the ſaid Melmoth Guy, being ſo offered and preſented 
as aforeſaid, was then and there examined touching his 
Knowledge in the Latin Tongue ; And his Ability therein, 
in Purſuance of the Ordinance or By-Law aforeſaid, was 
then and there fairly, candidly, and impartially TRIED 
by the ſaid Edward Nourſe, He the ſaid Edward being 
then and there One of the Governors of the ſaid Com- 
pany of Surgeons: And that the ſaid Melmoth Guy, uron 
ſuch his Examination, and upon his Ability in the Latin 
Tongue being ſo as aforeſaid tried by the ſaid Edward 
Nourſe (ſo being one of the Governors or Wardens of the 
ſaid Company as aforeſaid,) was found noT to underſtand 
the Latin Tongue, but to be wHoLLY 1G6NORANT 
thereof and was then and there so apjuDGED and declared 
to be, by the ſaid Edward Nourſe, on ſuch Trial. —Where- 
fore the ſaid Court could not conſent, but did then and 
there refuſe to permit the ſaid Me/moth Guy to be admitted 
and bound an Apprentice to the faid Richard Guy, for the 
Term of 7 Years, in the ſaid Art Science or Myſtery of 
Surgery, according to the Cuſtom aforeſaid, UnT1L ſuch 
Time as the ſaid Melmoth Guy ſbould underſtand the Latin 
Tongue, as by the aforeſaid Ordinance os By-Law is in 
that Behalf required. | | 

They further return expreſsly and poſitively, That the 
ſaid Melmoth Guy, when he was ſo preſented and offered as 
aforeſaid, before the aforeſaid Maſter and Governors or 
Wardens of the faid Company of Surgeons, at the ſaid 
Court, by them held for the Purpoſe herein before in that 
Behalf mentioned, D1D noT underſtand the Latin Tongue; 
but was UTTERLY IGNORANT of the ſame: And that 
the ſaid Melmoth Guy hath vor, at any Time before or 
ſince. his being ſo examined and tried as to his Ability in the 


Latin Longue as aforeſaid, offered himſelf or been preſented 


to the ſaid Company or Governors thereof, or any One of 
them for the Time being, 10 be tried as to his Ability in the 


Latin Tongue. 


And therefore they cannot permit the ſaid Melmoth Guy 
to he admitted and bound before them an Apprentice w_ 
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* ſaid Richard Guy for the ſaid Term of 7 Years, in the ſaid “ P. 896. 


Art Science or Myſtery of Surgery, according to the Cuſtom 


aforeſaid, as by the Writ they are commanded. 


Mr. Field pro Rege objected and argued © That this was an 
« inſufficient Retuin:” For that the By-Law is a bad One, be- 
ing made in Reſtraint of a natural general and common Right. 


The fr/t Reſtriction of the common Right that every 
Perſon has of learning and exercifing any Art in any Place, 
except where it happens to be reftrained by Cuſtom, is the 
Act of 5 Elis. c. 4. 


The City of London have indeed, by Cuſtom, a Power 
over the Youth of their City, and a Power of excluding 
Foreigners from exerciſing Trades within their City. 


11 Rep. 53. Taylers of Ipſwic Caſe, ſhews the general 
Law to be, that a Perſon ought not be reſtrained in his law- 


Pri vate Companies cannot make Laws contrary to the 
General Law or to the Cuſtoms of great Cities: Though great 
Cities and Towns may do ſo. This Diſtinction is mention- 
ed in 6 Mod. 123. * Cuddon v. Eſtauick. And He cited the * V. 1 Salk. 
Caſe of the City of London v. Vanacker, in 1 Ld. Raym. 496. 193. S. C. 
where Holt Ch. J. ſaid that“ if the By-Law was for the 

© Benefit of the City, it would be good.” 


This By-Law, therefore, is not good, without a particu- 
lar Cuſtom to ſupport it: For it reffrains a Common-Leaw 
Right. 


The Return does not aver that the underſtanding the 
Latin Tongue is a neceſſary Qu 
And their Art may certainly be performed without it, At 
leaſt, 'tis no Objection to a young Perſon's being put out 
to /earn the Art ; Whatever 1t might be to the Admiſſion of 
a Man to practiſe it. 


Beſides, Underſtanding the Latin Tongue,“ is à very 
indefinite and vague Expreſſion: And a very different Idea of 
it would be conceived by different Perſons; as by Dr. Bentley 
(for Inſtance) and by a Þ Warden of the Surgeons Company. . B. M:. 
| | Neur. e was, 
Pad Conſequences too, may ariſe from this By-Law : And in Fact, a 
if ſo, it ſhall not prevail. Cedbelt 254. S. C. with that of on _—_ 
the Taylors of Ipſwich, (there called The Cloth-workers ß 
Ipſwich Caſe.) | g 2 


If the By-Law is bad, this Young Man's not Underſtand- 
ing Latin will not cure or help it, However, the By-Law 
does not expreſily forbid ſuch a Perſon to be admined It is 
not mandatory, but only dir cchery. 


Mr. 
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Monday 
26th No- 
wvember 


1759. 


P. 899. 
Tueſda 
27th FA 
vember 
1759. 


* Mr. Serjeant Hewitt contra, was riſing up, to ſpeak in 
Support of the Return. . | 


But Lord Mans#1ELD ſaid It was too plain to argue. 


Whereupon, Per Cur, 
RETURN ALLOWED. 


95,4 —_— * 


Rex ver/. Inhabitants of Preſton near Fever 
ſham. 


See. this CasE abridged, in the TABLE; and at large 
in the Quarto-Edition of my SETTLEMENT Casts, 


Ne. 154- p. 480. 


* Collins ver/. Gibbs. 


R. Purland had moved, on Thurſday laſt, in Arreft 
of Judgment, after a Judgment by DeravLrT, and 


a Writ of Inquiry executed, in an Action upon the Caſe on 


Aſumpſit. 


His Objection was The Want of an aer of Per- 
formance of what He inſiſted to be a Co N DITION PRE“ 
CEDENT. 


The Queſtion was, Whether it was a Convition 
PRECEDENT, Or not. | 


It was an Action upon the Caſe wherein the Plaintiff, hav- 
ing firſt recited the Dependency of a former Action brought 


by the Defendant againſt him, and a Compromiſe thereof, 


upon an Agreement for the Payment of the Coſts of it by the 
preſent Detendant to the preſent Plaintiff, on the now Plain- 
tiff's giving him a General Releaſe; ſays the Defendant's 


| Promiſe to pay him his Demand in the preſent Action to have 


been made, In Conſideration that the ſaid William (the 
„ now Plaintiff) at the Special Inflance and Requeſt of the 
* ſaid Jobn (the now Defendant) would execute io the ſaid 
* John a General Releaſe, to bear Date on the 25th Day of 
Juby in the Year aforeſaid,” (which was the Day before 


| the Apreement,) “ And to be filled up in the common and 
. **. uſual Form of General Releaſes; He the ſaid John (the 


_  ** prefent 


I: 
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«« preſent Defendant) undertook and faithfully promiſed 
the ſaid William (the preſent Plaintiff,) to pay him 
« All the Coſts and Expences that he the ſaid Milliam had 
« been at in defending the ſaid Suit, feeing Counſel, ſub- 
1 naing Witneſſes, Journies, ant all other Charges and 
« Demands in the ſaid Suit whatſoever ; As ſoon as a Bill of 
« ſuch Coſts could be prepared and produced to Him the 
„ faid John.” 


Then the Paintiff avers his Coſts and Expences in the 
ſaid Suit to have been 211. 3s. 74. And that a Bill of 
ſuch Coſts and Expences was prepared, and produced to the 
Defendant ; whereof He had Notice. But the ſaid Defen- 
dant &c, T&c. 


* Mr. Burland urged, that the Plaintiff ought to have « 


averred ** That He had given or tendered to the Defendant 
% General Releaſe executed :” For that his giving ſuch a 
Releaſe appeared io be a Condition precedent ; the Defen- 
dant's Promiſe being made in Con ſidera ion that he would do 
fo. In Proof of which He cited Hobart 106, Ro. Rep. 1 Ld. 
Raym. 662. Thorp v. Thorp. 


Mr. Dunning, contra cited 1 Salk, 29. Roe v. Havgh in 
Com Scac' ; Where the Judges held that they ovght to do 
what they could to help the Bela ation. (Which Caſe he 
acknowledged to be after a Verdid,) 


Mr. Burland replied that that was after a Verdict: This 


is only after a Judguent by Deſauli. 


The Releaſe would be ns Bar to the Demand, in the pre- 
ſent Caſe ; becauſe it is agreed that it ſhould bear Date the 
Day before the Agreement: So that the Cauſe of Action was 
ſubſequent to it, and therefore could not be barred by it. 


The Plaintiff made no Promiſe . to execute the Releaſe." 
Therefore We have ns other Method to oblige him to it. The 
Payment of the Money is to be ** On his executing it.” 


Lord MaxsFIEID— The Releaſe is to be given “ at the 
« Special Inflance and Requeſt of Jobn (the now De- 
fendant :) But perhaps he may never requeſt it. We 
will ſee if it can be made good by Conſtruction. 

| | _ Cux. Apvis', 


Lord MansFIELD now delive ed the Reſolution of the 
Court. Meets F 


This is a Motion made by the Defendant in Arreſt of a 
Judgment, by Default: Se that it comes before the Court, 


exactly 


P. goo. 


: 

=_ 
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exactly as if it had been upon Demurrer ; and is not like the 
Caſes of Objections to Judgnients after Verdict. 

The Plaintiff has not averred Performance of what was 
to be done on his Part; nor ſhewn that he was ready to 
perform it, 


Therefore We are all of Opinion, That it can not be 


made good, as laid in the Declaration: And the true Di/- 
tindion, as to Supplying ſuch DefeQs, is, whether the Ob- 
jection be made or a Verdict, or not. 


Therefore the JupGMEnT muſt be axreSTED. 


*P. gol. #® Whereupon Mr. Dunning moved to amend, upon Pay- 
ment of Coſts ; by inſerting fach an Averment, as (he ſaid) 
the Fact really was. Which was oppoſed by Mr. Burland ; 
as being foo late, after Judgment was arreſted; and as having 
never been done, | 


Lord MansrieLp—As it is doubtful Whether this can 
be done or not; and as it is certain that the Difference be- 
tween paying Coſts to amend, and beginning afreſh, is 
very trifling in this Caſe, it is better to let the Rule be as it 
was pronounced: And accordingly—Let the Judgment be 


arreſted, 
Fer Cur, _ | 
JupGMENT ARRESTED. 
Wedneſday The * Infolvent Debtors Caſe: 
vember 11 W aw >. 
1759. Young ver/. Diego Aimes. 
ante gg. 


+7.8e4.13. T HE Court ppclared, that as the Act of 32 G. 2.c. 


1 28. for So of Debtors with reſpeR to the Im- 
priſonment of t eit Perſons, £9c, which did not + com- 
mence till the 15th of June 1759, (being the firſt Day of 
Trinity Term 1759) could not, undaubtedly, mean to leave, 
hetween the Fier of the former Act and the Com- 
mencement of this, a Chaſm of 14 Days, to the Prejudice 
and Diſadvantage. o inſolvent Debtors, (for whoſe Relief 
it was calculated,) They thought they ought to conſtrue 
this Act eEQUITABLY, for the Benefit and Relief of ſuch 
Inſolvent Debtors and Priſoners ; Eſpecially as the Words of 


It are That the Priſoner may exhibit his Petition before | 


„ the End of the firſt Term which all be next after he 
£5*, ſhall be charged in Execution.” And therefore They 
thought themſelves at Liberty to conſtrue it, and did ac- 
cordingly declare their Conſtruction of it to be, That 

| « TaInITY 


— 


33 Geo. 2. 


—— — 
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Michaelmas Term 

ne « TzinityY Term 1759, ought to be conſidered as the 
% Term in which ſuch Priſoners were tharged in Execution” 
And conſequently, ** that they or ſuch of them as were 

as « precluded by the Expiration of that Act, from complet- 

to © ing their Diſcharge under it, had the preſent Michaelmas 
« Term, for the firſt Term next after their being charged 

| „% in Execution; At any Time befoge the End of vhich, 

5 « they might petition.” By which Conſtruction, The 

7 Court took Care That theſe Debtors ſhould not ſuffer any 

b Inconvenience, merely by ſuch undeſigned Expiration of 
an Act made for their Relief, and undoubtedly meant (they 
ſaid) to be continued on 4vithout any intermediate Chaſm. 

; | 

f * Rex ver/. Inhabitants of Fulham. 

; This Cas E is abridged, in the TasLe: And it may 

1 | be ſeen at large, in the Quarto Edition of my Se T- 

2 TLEMENT-CasEs, Page 488. Ne. 155. | 
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Friday 25th Gardiner ver/. Croaſdale. 


January 


1760. 


reſerved by Lord Mangfield at Nift prius at Guild- 
hall, upon an Action upon the Caſe, on a Policy 
of Inſurance. | 


The Inſurance was made upon One fourth Part of the 
Ship Encouragement, and of its Cargo, from Greenlund to 
London, free from Average under a certain Value, from the 
Ice. | 


. . as we vo _ at vt ti oo od ths nt es 


T2 Case came before the Court, upon a Queſtion 


The Plaintiff declared upon a tal Loſs of the Ship: 
The Declaration expre/5ly fated a rorAL Loſs of it; 
And the Damages were laid for a total Loſs. 


But the Evidence only proved an AVE NAG E or PaR- 
TIAL Loſs: It was not attempted to prove a 20 One; 
And it was only ſhewn that the Ship had received ſome Da- 
mage, (ſcarce more than 50 J. would have repaired.) 


The Defendant's Counſel objected. at the Trial, That 
te this Evidence did not maintain the Plaintiff's Declaration 
And they repreſented the Practice to have been on their 
Side; vg. That Proof of a partial Loſs was not ſuffici- 
ent to ſupport a Declaration for a total Loſs,” 


A Verdict was taken for 20 J. as for an Average Loſs: 
But it was agreed on both Sides, that this Verdict ſhould be 
ſubje& to the Opinion of this Court, Whether it was 
* maintainable in Point of Law.” If the Court ſhould be 
of Opinion That it was,” then the Plaintiff was to have 
Judgment: But if the Court ſhould be of Opinion That 
it was not” Then the Plaintiff was to be Non-ſuited. 


It 
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* It was now urged by the Defendant's Counſel, That * P. 905. 


this Action is in the Nature of a ſpecial Action upon the 


Caſe ; and the Plaintiff reſts his Caſe upon a TOTAL 


. Loſs of the Ship: It is not laid as a Conſequence of the 


Events ſet forth in the Declaration; But He has made this 
the Gi/? of his Action. The Damages, they ſaid, muſt be 
taken, upon this Record, to have ariſen from a total Loſs : 
And the Jury are obliged to give Damages agreeably to the 
Plaintiff's own expreſs Allegation; and can not take into their 


Conſideration any Damages that are not alledged. And here 


is n0 Allegation at all of any Average-Damage. They de- 
ried that any thing was put in Ius, upon the Nan Aſſumpſit 
pleaded, but the totul Lots, which the Plaintiff has alledg- 
ed sd the Deſendant has denied: And they ſaid that the 
Dejence upon an Average Loſs was, or at leaſt might be, 
quite different from the Defence upon a total Loſs. They 
added, That if the Defendant had choſen to ſuffer Judg- 
ment to go by Default, it muſt have been taken, upon this 
Record, that he had acknowledged it to be a 2% l Lofs : 
And the Damages muſt have been aſſeſſed againſt him ac- 
cordingly. . 


They faid this was not like a Caſe of Waller v. the Royal 
Exchange Aſſurance Company, in 1746 at Ni prius, before 
Ld. Ch. J. Lee : Which was an Action of Covenant upon a 
Policy of Inſurance, for 800/. on the Ship Argyle from 

to Viana. The Breach aſſigned was, 
« That before the Ship's Arrival at Viana, She was taken 
« by Enemies, and thereby totally loſt.” The Defendant 
alledged That She left her Convoy improperly ; That 
* She was retaken by an Fugliſb Man of War; That the 
* was thereupon ſold ; That + of the Value was paid to 
* the Re-taker ; That the Reſt of the Purchaſe Money was 
* left at Oporto, in the Hands of the Engliſb Conſul.” And 
the Defendant's Counſel objected That upon theſe Cir- 
cumſtances, the Ship was not totally log.“ It was an- 
ſwered on the Plaintiff's Part, ** That the Objection would 
„not hold: For that notwithſtanc 4 Recapture, it was 
« a total Loſs by the Capture.” hereas in the preſent 
Caſe, here is only a partial Loſs : So that the two Caſes de 
not reſemble Each other, 


They cited the Caſe of Hambleton v. Veere 2 Saund. 169. 
as being more appoſite to the preſent Caſe. They alſo cited 
2 Strange 1250, Dean v. Dicker, toprove that a Recapture 
does not binder its being a total Loſs ; when it had once 
become ſo by the Capture. 


The Covxr were clearly of Opinion with the Plain- 
tiff, even without hearing his Counſel, 


Lord 
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* Lord MansrieLp—At the Trial, it appeared to me, 
and ſo the Jury thought, That the preſent Caſe could no? 
be conſidered as a fe Loſs. The Defendant's Counſel 
objected (as they do now,) That the Jury could not take 
« a partial Loſs into their Conſideration, upon an expreſs 
„Declaration for a TOTAL Loſs:“ And I underſtood 
from them, that the Practice ſupported their Objection.“ 


Mr. Norton, who was Counſel for the Plaintiff at the 
Trial, then argued to the contrary, upon Principles : And 


He alſo cited the Caſe of Walker v. the Royal Exchange | 


Aſſurance Company. (But that Cafe does not prove much; 
becauſe that was a total Loſs.) I was ſatisfied upon the 


Principles ; provided the Practice did not interfere with them: 


Which I was then told it did. 


I choſe to put it in ſuch a Shape that the Opinion of the 
Court might be had, without Delay or Expence. 


No Hardſhip was done to the Defendant, upon the Quan- 
tum of the Damages found : For the Plaintiff took a great 
deal Je% than it clearly appeared upon the Evidence that 


the Loſs amounted to. 


I cannot hear of any ſuch Determination as can ſupport 
the Objection that has been made by the Defendant's Counſel. 


Therefore it lands ſingly upon Principles. And upon 


Principles, it is extremely clear That the Plaintiff may, 


upon this Declaration, recover Damages as for a partial 
Los. 


This is an Action upon the Caſe: Which is a liberal 
Action. And a Plaintiff may recover /eſs than the Grounds 
of his Declaration ſupport ; though not re. This is 
agreeable to Juſtice, and conſiſtent with his Demand. 


Here are two Grounds of the Plaintiff's Declaration; 
Vis. The Policy, and the Damage to the Ship, 


As to its being a total Loſs, or a partial Loſs, That is a 
Queſtion more applicable to the QuanTiTY of the 
Damages, than to the Ground of the Action. The Ground 
of the Action is the ſame, whether the Loſs be partial, or 


total: Both are Perils within the Policy. 


As to the Defendant's not coming prepared to defend a 
partial Loſs— This indeed would be an Objection, i it was 
true. But the Defendant does, in Truth, come prepared 

8 | o 
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* to ſhew that either no Damages had happened at all; * P. go7. 


„Or, at leaſt, that Damages have not happened to ſuch a 
„Degree as the Plaintiff has alledged in his Declaration ;” 
Or *© That he did not fign the Policy.” 


As to the Effects of a Tudgment by Default—The Defen- 


dant could not have been hurt by a Judgment by Default. 


For the Plaintiff could not have recovered, even upon a 
Writ of Inquiry, any greater Damages than the Plaintiff 
could prove, to the Jury W them, ** That he 
„had actually ſuffered.” | 

| 


If the preſent Objection was to prevail, it would introduce 
the Addition of unneceſſary Counts in Declarations, and an 
enormous Swelling of the Records of the Court. It is more 
convenient to lay the Caſe ſhort, than prolix. 

| 


There is no Proof of any Practice contrary to the 
Principles. It was the Apprehen/ion of ſuch a contrary Prac- 
tice, that was the only Occaſion of my having any Doubt at 
the Trial. I am now fully fatisfied that the Plaintiff may 
recover either the whole, or LESS than he has laid. And 
therefore this Verdict ought, in my Opinion, to fand. In 
an Ejed nent for more, the Plaintiff may recover leſs : "Tis 
every Day's Practice. | 


Mr. Juſt. Denrsow concurred ; and thought it a ve 
plain Caſe. It is an Action for Damages, for the Loſs of 
the Ship. Now, in an Action for Damages, the Plaintiff is 
to recover his Damages, according to his Proof, pro tanto. 
But He is not, in an Action for Damages, obliged to prove 
All that he has alledged. If it had been an Action of Cove- 
nant for pulling down a Houſe, Would not the Plaintiff be 
iatitled to recover Damages for pulling down half the Houſe, 
provided he had proved that the Defendant did it ? This is 
no Variance of the Evidende from the Declaration: The 
Evidence tends, in a certain Degree, to the Proof of what is 
alledged in the Declaration. It js not neceſſary to lay two 
Counts in ſuch a Declaration as this. 


Mr. Juſt. FosTer concurred in the Opinion“ That the 


Verdict ought. to ſtand.” 


Mr. Juſt. WI LMor alſo concurred. HE ſaid that in Ac- 
tions for Damages, the Plaintiff may recover for All, or for 
any Part : The Dainages are ſeyerable, and may be given 
pro tanto. Here, Damages are laid for a fetal Loſs ; which 
is only the Meaſure of the Damages: And the Plaintiff proves 
a partial Loſs; which only affets the Meaſure of the Dama- 
ges, but is no Variance from the Allegations contained in the 
Declaration. | KI E 

| And 
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November 
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+ On 28th 
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At Lent 
Aſſizes 


1758. 


— 


* And if this had been a Judgment by Default, yet the 
Plaintiff could not, even in that Caſe, have recovered Dama- 
ges for any more Loſs than he was able to prove under the 
Writ of Inquiry of Damages. 


And as to the Defendant's not having ſufficient Nel ice that 
he ſhould come prepared to defend againſt a partial Loſs— 
I think He has ſufficient Notice to come thus prepared: For 
He ought to come prepared to prove That no Damage 
% atal! happened.” , any at all happened, he will be liable 
pro tanto, if it be proved. | 


Per Cur. unanimouſly, 
Let the Poftea be delivered to the PLAIx TIF. 


Rex ver/. Benjamin Burgeſs. 


| A Trial at Bar. 


NDICTMENT for a Nuance, in obſtructing an ancient 
and common Highway leading from Richmond, through 
and over Richmond- Hill and from thence through and over 
Richmond New Park, to Coomb-Newille, for all the King's 
Subjects, with their Hoxs ES, to go return paſs and xIDe 
at their free Will and Pleaſure. | 


Note— 
The * former Trial at Bar was for obſtructing an ancient 


and common Highway for Carriages Horſemen up 


Foot- Paſſengers : Which was laid joinTLY, vis. as a 
common Highway for all theſe. | 


An Indictment was afterwards found for obſtruQting a 
Foot-way : Which was not deſended ; (being t given 
up by the then Attorney General, now Ld. Mansfield.) 


1 heſe two laſt mentioned Indictments (as well as the pre- 
ſent One) related to Richmond Hill Gate. 


Another Indictment was afterwards found againſt Martha 
Gray Keeper of the Eaft-Sheen Gate; and was tried. 


That Second Trial (which was at Kingſton Aſſizes be- 
fore | Mr. Juſt. Fos ren) was for a Foot-Way only, 
through the Park, at Eaft-Sheen Gate: And the Gate- 
Keeper was convicted. | 


This was for a Hos E-Way only; and the Way was 
deſcribed to lead through Richmond Gate. 


Upon 


2 * 
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* Upon the firſt Trial, it ſeemed clear beyond all Poſſibi-* P. gog. 


lity of Doubt, (and ſo the Attorne General now acknow- 
ledged,) ** That there was an indiſputable Right for FooT- 


-4« Paſſengers, and that there had always been Ladders at cer- 


« tain Gates:“ But the Right of paſſing and repaſſing with 
CarRIaGEs or on Hokse-back was very weakly ſup- 
ported at that Time, and molt ſtrongly contradicted by a 
great Over-balance of more credible Evidence, 


Upon the preſent Trial, the Pretence of Claim to the 
Hoxrse- Way was ſo ill ſupported by Evidence on the Part 
of the Proſecutors ; and ſo clearly ſhewn to be ill-founded 
and imaginary, by the ſtrongeſt Evidence on the other Side, 
(which fully proved That 50, 60, 70 Years ago, there 
« were Locks upon all the Gates; that no Perſons could 
« paſs on Horfe-back or with Wheeled Carriages, without 
« Keys or Permiſſion of the Ranger or his Subſtitutes ; and 
that there had always been a Fence-Month, during which 
Seaſon No One at all could even make Uſe of the Keys 
which the Ranger had given them, to be uſed at all other 
Times but that Month ;”) that the Court and Jury and 
Audience and alſo the Proſecutors own Counſel were con- 
vinced that the Proſecutors had failed in their Evidence: And 
accordingly, the Jury themſelves declared voluntarily and 
without being aſked their Sentiments, © That they were 
quite ſatisfied with the Evidence which had been already 


- 
* 


given on the Part of the Defendant.“ 


Whereupon the Defendant's Counſel reſted the Matter 
here; although,;they had 45 more Witneſſes (till remaining 
un examined: And it was thought needleſs for them to ſum 
up their Evidence, or to ſay any thing more upon the ſubject. 


'The Jury therefore, without caring any Remarks or 
Reply or Summing up the Evidence at atl, and without go- 
ing from the Bar, or having the leaſt Doubt or Heſitation, 


ACQUITTED the DertnDanNT. 


N. B Soon after the Trial at Surry Aſſizes for a Nufance 
in obſtructing the Foozr-Way, whereof the then Defen- 
dant Martha Gray, Gate-Keeper at Eaft-Sheen- Gate was 
convited as aforeſaid, very Convenient Ladders were 
erected, at 1h4/e Gates to which the two former Con- 
'victions extended, and where there had anciently been 
Ladders, till Sir Rehert Halpole (then Ranger) took them 


1 


away; vis at e en! and at Eaſt-Sheen-Gate. 


Rex 
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t The ſix Leſſors of the Plaintiff, in Ireland, were Mer- 
vyn Fanning, Arthur Merwyn, Henry Carey, Weſley Har- 
man, Eleanor Irvine, or Irvin, and Anne Mervyn But 
only three of the ſix Demiſes, viz. Thoſe of Weſley Har- 
man, of Eleanor Irvine, and of Ann Meræyn, (who All 
claim by virtue of the Deviſes to the Teſtator's Daugh- 
ters,) were material. 3 


FT HIS was a Writ of Error, brought upon a Judgment 


given by the Court of King's 


nch in Ireland, for 
the Plaintiff in Ejectment. 


The Ejectment was brought for Lands in the County of 


Tyrone And upon the Trial, a Special Verdict was found. 


The Special Verdict firſt ſtates a long Pedigree of the Fa- 
mily of the Merwyns ; and alſo ſeveral Deeds, not neceſſary 


to be here taken Notice of, (as no Queſtion at all ariſes 
upon them.) 


Then it finds That Audley Merwyn Eſq; and Henry his 
Son, on the Marriage of the faid Henry with Mrs. Mary 
Tichburn, executed Deeds of Leaſe and Releaſe dated the 21ſt 
and 22d of December 1711 ; And that, in Purſuance thereof, 
a Fine was levied, and a Recovery ſuffered, whereby the 
Manor of Arleſtoaun in Tyrone, (of which the Premiſſes in 
queſtion are Part,) was ſettled, in firi&t Settlement, on the 
ſaid Audley (the Father) for Life; then on the ſaid Henry 

his Son) for Liſe; Then on the firſt and other Sons of 

enry c, and the Iſſue of that Marriage (in common Form.) 
with ſeveral Terms, Powers, and Proviſoes ; with the RE- 
VERSION IN Fee to the ſaid Audley, the Father. (Whictr 
Marriage took Effect: But there was no Iſſue of it.) 


That 


and fy 


due 


22 r came 
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That Audley Mervyn had Iſſue, beſides the ſaid Henry 
(his Eldeſt Son,) three other Sons, vig. Audley, Fames, and 
Theopbilus; and four Daughters, viz. Lucy, (who in her Fa- 
ther's Life-time, married with Wentworth Harman,) Eleanor, 
(One of the Leſſors of the Plaintiff, and who afterwards 
married with Chriſtopher Irwin, who has been many Years 
dead,) Anne, (One of the Leſſors of the Plaintiff, who mar- 
ried James Meruyn otherwiſe Richardſon, long ſince dead,) 
and Jane. | 91 | 


That the faid Audley the, Elder, being ſeiſed as the Law 
requires, of the ſaid Lands and; Tenements, on the 15th of 


June 17 e made and publiſhed his laſt Will end Teſta- * P. 913. 


ment, in Writing; whereby, after reciting © that He was de- 
ſirous to make the beſt Proviſion in his Power, for the Sup- 
port of his Children and the Peace and Settlement of his 
Family,“ He deviſed as follows; viz. *© And as to the 
WorLpLy; EsTaTE wherewith it hath pleaſed God to 


_ bleſs me, I give and bequeath the saME, in Manner fol- 


lowing. I give and bequeath to my dearly beloved Wife 


Olivia, to her proper Uſe and Benefit, All my Plate and 
Houſhold Goods and Furniture of what kind ſoever, and 
alſo my. Coach and Horſes and their Harneſſes, and three 


Ce A Haga I alſo conſtitute and appoint my faid dear 
Wife ſc le Executrix of this my laſt Will and Teſtament ; 
give and bequeath unto Her all the Reſt and Reſi- 

f my Fan Eſtate, of what kind ſoever: And I do 
hereby will and require my ſaid Executrix, aſſoon as She 


1 


cConveniently can, after my Death, to ſell all the Reſt of 


my Horſes and all my Stock of Cattle; and to apply the 
„ by ſuch Sale, and all ſuch Debts as are or 
ſhall at the Time of my Death be due to me, (particularly, 
the Sum of 1100. due to me by Judgment affecting the 
Eſtate of Richard late Earl of Bella mont, the Sum of 10007. 
due to me by my Son Henry. Merwyn, and a Debt of 1000/. 
or 12001, due to me by Hugh Mer uyn, ) and alſo all Arrear 


of Rents which are or ſhall become due unto me, to the 


Payment and Diſcharge of ſuch Sums of Money as ſhall be 


due to me, to any Perſon or Perſons, at the Time of my 


Death. And to the Intent that all my Debts may be honeſt- 
ly and truly paid and diſcharged— | | 


I do hereby give and deviſe to my ſaid dear Wife OLivia 
and her Hus, All that and thoſe the Towns Lands and 
Tenements Sr Cc (Specifying them by their particular 
Denominations;) All which Lands and Tenements are ſitu- 
ate lying and being in the County of Tyrone ; As alſo the 
Town and Lands of c; All which laſt mentioned Lands 
are ſituate lying and being in the Barony of Duleek and 
County of Meath ; And alſo all 0THER the Lands Tenements 
and HeREDITAMENTS in the ſaid Counties of Tyrone and 
Meath or either of them, whereof | am ſeiſed in Fee Simple, or 

PART IV. Vor, II. K 6 


oy 


—— 


—— —ͤ—ñ—I42n —ͤ—ͤ— — — uh — 


Hilary Term 33 Geo: g. 


P. 914. 


F \awhich any other Perſon is ſeiſed in Truſt for me ; to- 
gether with their and every of their Appurtenances; To the 
Uſe Intent and Purpoſe that my ſaid dear Wife ſhall take and 


receive out of the {aid Lands, as an Addition to her Jointure, 
One Annuity or Yearly Rent-Charge of 100. per Annum, 


during her -oatural Life, to ber own proper Uſe and Bene- 
fit: And to this further Lie and Purpoſe, that my ſaid Wap x 
may, by Sa LE of ſuch of the ſaid Lands hereby to her de- 
viſed, raiſe ſo much Money as may be ſufficient. to pay off 
and diſcharge ſuch of the (aid Dx NTS, as ſhall not be paid 
off and diſcharged out of my perſonal Eftate. "Ard as to 
ſo much Part of the ſaid Lands and Tenements as ſhall re- 


main unſold, To the Uſe following, (ſubje# nevertheleſs to 


the Payment of the ſaid Sum of 100 per Annum to my faid 
* dear Wife during her natural Life) viz. To the Uſe of my 
Son Audley Merwyn, for and during bis natural Life; And 
from and after his Death, to the Uſe of his firſt and every 
other Son and Sons ſeverally and ſucceſſively, and to the 
Hews Male of their ſeveral and reſpeQive Bodies; And for 


want of ſuch Iſſue, to the Uſe of my Son James, for and 


during his natural Life; and from and after his Death, to 
the Uſe of his firſt and every other Son and Sons ſeverally 


and ſucceſſively, and to the Heirs Male of their ſeveral and 


reſpective Bodies; and for Want of ſuch Iſſue, to 


e Uſe 
of my Son Theophilus, for and during his natural Life; and 
from and after his Death, To the Ute of his firſt and every 
other Son and Sons ſeverally and ſucceſſively, and the Heirs 
Male of their ſeveral and reſpective Bodies; And fot Want of 
ſuch Iſfue, To the Uſe of my Son HENRY, for and during 
his NATURAL Lirt ; and from and after his Death, To the 
Uſe of his firſt and every other Son and Sons ſeverally and 
ſucceſſively, and the Heits Male of their ſeveral and reſpec- 
tive Bodies; And for Want of ſuch Iſſue, to the Uſe of Each 
and Every of my Daughters and the Heirs of their ſeveral 
Bodies as Tenants in Common, and not as Joint-tenants; 
And for Want of ſuch Iſſue, To Mervyn Archdall and Hen- 
ry Carey, my Nephews, and their Heirs. | 


And it is my further Will and Intention, and I do hereby 


_ deviſe, That F it ſhall ſo happen, that my Sons Henry and 


Audley ſhall both of them die without Iſſue Malz, in the 
Life-time of my Son Janes, Whereby the Eſtate ſettled upon 
my Son Henry, upon his Martiage, ſhall deſcend come or 


remain unto my ſaid Son James, that then and in ſuch Caſe, 


my faid Son James ſhall not take any Intereſt or Eſtate in 


the Lands and Tenements herein before deviſed unto him; but 


that the ſame ſhall remain and go over to my Son Theophilus, 


— to ſuch Intereſt and Eſtate as is herein: before to 
him deviled for want of iſſue Male of my ſaid Son James. 


And I will and deviſe that my Executrix ſhall have full 
Power and Authority, by her laſt Will and Teſtament in 
Ny Writing, 
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Writing, to charge or incumber or any of my Lands 
and Tenements hereia mentioned, with ſuch Portions and 
Proviſions for all or any of my Daughters, as ſhe ſhall think 
reaſonable. | 


And it is my further Will and Intention, that whoever of 
my Sons ſhall be ſeiſed of an "om or Uſe for Life in the 
faid Lands, ſhall have Power to commit Waſte; as alſo to 
ſettle a Jointure on any Woman be ſhall marry, in Propor- 
tion to her Fortune; and likewiſe to make Leaſes for One 
two or three Lives or 21 Years, at the higheſt Rent that 


can be had from a ſolvent Tenant, 
And whereas, by the Settlement made upon the Mar- * P. 915. 


riage of my Son Henry, I have Power to charge the Eftate 
ſettled on my faid Son with the Sum of 25004. for the Por- 
tions of my younger Children, I do hereby will and direct 
my Executrix, immediately after my Death to receive the 
ſaid Sum of 2500/. for the Uſe of my Younger Children, 
and to apply the Intereſt thereof to their Education and 
Maintenance, in ſuch Manner as She ſhall think fit, and 
to diſpoſe of the Surplus thereof in Manner following, That 
is to ſay, to my Sons James and Theophilus and my — 
ters Eleanor Anne and Jane, the Sum of 5ool. Each, at 
ſuch Time as he or ſhe ſhall marry or attain the Age of 21 
Years, (which ſhall firſt happen:) And in Caſe any of my 
ſaid Sons or Daughters ſhall die unmarried and before the 
Age of 21 Years, I will that my faid Executrix ſhall divide 
among the Survivors of my ſaid Sons James and Theophilus 
and my faid Daughters Eleanor Anne and Fane, the Sum of 
5001. deſigned for Him or Her fo dying, in ſuch Manner as 
ſhe ſhall think fitting. 


And I alſo will and deviſe, That in caſe my ſeveral Lands 
herein mentioned or any of them ſhall by virtue of this my 
laſt Will remain and come to my ſaid Son He x RV, that my 
faid Executrix ſhall have Power and Authority to charge and 
incumber the ſame with any Sum not exceeding the Sum of 

oool. Sterling, for the Uſe and Advantage of ſuch of my 
aughters as ſhall be then alive J unmarried, as an Ad- 


dition to their Portions. 


The Jury find That the ſaid Audley the Elder, at the 
Time of making the ſaid Will, and at his Death, was ſeiſed 
in Fee, in Poſſeſſion, of the Lands deviſed by expreſs De- 
nominations in his ſaid Will, as in his faid Will ; and like- 
wiſe ſeiſed in Fee, in Poſſeſſion, at the ſame Time, of the 
Lands of Gortmore in the County of Tyrone, of about 200 
Acres; And that the Lands in Tyrone expreſoly deviſed by the 
ſaid Will, (including the Value of Gortmore,) were of the 
yearly Value of 5oc/; And that the Eftate ſettled by the 
Deed of the 22d of December 1711, was in the Year 1720 


or 1721, of the yearly Value of 1800!. 
| Ra | That 
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That the ſaid Audley Mervyn died on the 17th of June 
1717, ſeiſed as the Law requires, of the Lands and Pre- 
miſſes compriſed in the ſaid Settlement of the 22d of De- 
cember 1711 ; of which, the Lands and Premiſſes in queſ- 
tion are Part, And upon his the ſaid Audley the Elder's 
Death, his Eldeſt Son and Heir at Law, Henxr, became 
ſeiſed thereof as the Law requires; And being ſo ſeiſed, 
He the ſaid Henry, by Leaſe and Releaſe of 2gth and zoth 
of September 1729, in Conſideration of 15004. paid, granted 
and releaſed the Premiſes in queſtion, to JounNSTRONG, Clerk, 


*P. 916. his Heirs and Aſſigns ; Which ſaid John AW entered, 


and continued the Poſſeſſion during his Life. On the gth 
of March 1744, John Strong died ſeiſed: And on his Death, 
Jau Es STRONG, his Eldeſt Son and Heir, entered and con- 
tinued the quiet Poſſeſſion till the 11th of June 1756. 


| OliviaiMeroyn, who was Wife and Widow to-Audley the 
Father, died in the Year 1720. 


James Mervyn, Son of Audley the Elder, died in 1726, 
_ unmarried, and without Iſſue. 


- Jane Merwyn died in 1725, unmarried, and without 
. J 2 


. heopbilus Mervyn died in 1736, unmarried and without 
ue. | 


Lucy Harman died in 1737 ; leaving IWeſley Harman, one 
of the Leſſors of the Plaintiff, her eldeſt Son and Heir. 


Mary, the Wife of Henry Merwyn, died in 1735, having 
never had Iſſue by the ſaid Henry. 


Audley, the Younger, died in 1746, unmarried and with- 
out Iſſue. | 


* 


Hewxr, the Elde/? Son (there called Henry the Younger,) 
died on the iſt of February 1747, having never had Wie 


- | Merwayn Archdall, in the Will mentioned, died in 1727. 
- Henry Carey, ſarvived him z and died in September 1556. 
Hugh Mervyn, Son of Sir Audley Merwyn, died in 1727; 


leaving the ſaid Arthur Merwyn, One of the Leſſors of the 
Plaintiff, his eldeſt Son and Heir. 


Then the Special Verdict finds that the Leſſors of the 
Plaintiff, before making the Leaſes in the Declaration my 
| tioned, 
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tioned, entered and were ſeiſed, _ then made the ſeveral 
Demiſes in the Declaration c, Ec, | 


But whether, upon the whole Matter aforeſaid, the De- 
fendant James Strong be guilty of the Treſpaſs Fc, the Ju- 
rors know not, Sc, oc. | 


The Court of King's Bench in Ireland gave Judgment for 
the Plaintiff in the Ejectment. 


* The whole Eſtate which Jepend(d upon the Title ſet * P. 917. 


up by the Leſſors of the Plaintiff, was of very great Value. 
The Cauſe had depended a great many Years, and had been 
argued a great many Times in — 


The Court there held That the Rever/ion in Fee of 
© the Lands comprized in the Settlement of 1711, paſſed by 
« the Will ;” And that the Uſes were legal Eſtates executed, 
© ſubject to a Charge for the Payment of the Teſtator's 
« Debts (if any there were,) and to a Power in Olivia to 
<< ſell for that Purpoſe ; and were good at Law, though de- 
«« yiſcd after an indefinite Payment of ſuch of the Teſtator's 
„ Debts as ſhould not be diſcharged by his Perſonal Eſtate.” 


This Caſe was argued in Michaelmas Term laſt, by Mr. 
Perrot for the Plaintiff in Error, and Mr. Winn for the De- 
fendants in Error; but more fully, a ſecond Time, on 
Tueſday laſt, the 29th of January 1760, by Mr. Knowler 
for the Plaintiff in Error, and Mr. Norton for the Defen- 
dants in Error ; The Court having refuſed repeated Applica- 
tions to put off the Argument till the next Term. It was 
argued very elaborately, upon th 3 „Whether 
* the Leſſors of the Plaintiff in the Ejectment had any 
« Legal Eſtate; The Counſel for the Defendant in the 
Ejectment Nu « that Olivia took the /egal Foe ;” which 
deſcended (they ſaid) to Henry her Eldeſt Son and Heir, and 
was by him conveyed to the Father of the Defendant in 
Ejectment: Or if She did not, © that the Deviſes thereof 
after Payment of Debts 6zxNnBBALLY, were executory and 
„ too remote.” 


' This Point concluded to a Nonſuit at Law only; and to 
turn the Plaintiffs round to try another Kind of Remedy. 


The final Merits and Queſtion of Right depended upon 
the ConsTRUCT1ON of the Will, 


It was adjourned, upon the laſt argument, (for want of 
Time to go through with it,) to the Friday next following. 
On which Day Mr, Knowler was beginning to mike his 
Reply: But 


Lord 
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Lord Maxs IE LD ſaid, they need not give Him the 
Trouble of a Reply. 


The Queſtions are Two; vis. (iſt.) Whether the Re- 
verſion be within the Deviſe; And if it be, (adly.) Whe- 
ther it is good Deviſe to the Leſſors of the Plaintiff. 


* the firſt be againſt the Leſſors of the Plaintiff, the 
ſecond is immaterial. Upon the firſt, We are quite clear, 
that the Judgment is wrong:” And therefore it is not 
neceſſary to give any Opinion upon the other, 


The Points of Law have been argued with a great deal 
of Skill and Learning; and much has been ſaid upon the 
Subject of them, very well worth Attention: But as the 
Cafe ſtands, it is not neceſſary for Us to enter into them; 
And I give no Sort of Opinion upon them. However thus 
much 1 will mention, for the Sake of thoſe who heard the 
Argument; vis, That this Caſe is not lite the Caſes that 
have been cited; and particularly, not lite to that of Bag- 
ſhaw v. Spencer. That was not to the Truſtees and their 
Heirs ** 10 the Uſe of them and their Heirs” (as Mr. Norton 
Cited it:) But to them and their Heirs and Aſſigns, upon 
„ Truft that they and the Survivors and Survivor of them 
«© ſhould, out of the Rents and Profits, or by Sale or Mort- 
„gage, raiſe enough to pay all the Teſtator's Debts Ec. 
« And After thoſe Debts &c ſhould be paid, then to 'Truſ- 
„ tees for the Term of 500 Years; then to Truſtees to the 


| * Uſe of his Nephew Thomas Bagſhanw (45 to one Moiety) 
e 


% for Life without Impeachinent of Waſte; Remainder to 
«« Truſtees (by Name) to preſetve contingent Remainders; 
«© Remainder to the Heirs of the Body of Thomas, in ſtrict 
Settlement; Remainder to Benjamin Bagſhaw for Life; 
„then to Truſtees to preſerve contingent Remainders; an 

„after the Deceaſe of Benjamin, then to the Heirs of his 


Body lawfully begotten.” Great Debts were due from the 


Teſtator: And Money was raiſed to pay them. 


Thomas Bag fhaw died without Iſſue: And Benjamin en- 
tered, and ſuppoſed himſelf Tenant in Tail in Poſſeſſion; 
And being ſo in Poſſeſſion, the ſaid Benjamin Bagſhaw ſuffer- 
ed a Common Recovery ; and then deviſed to his Wife. 


A Bill was brought by the Wife (claiming under the 
Recovery,) to carry the Trufts into Execution ; and for a 
Conveyanee in Fee: And there was a Decree at the Rolls 
+ to carry them into Execution accordingly.” 


The 


nenn . ,,, 
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The Litigation was between the Remainder-Man, and the 
Devilte of Benjamin: And the Queſtion was Whether 
*« Benjamin Bagſhaw was Tenant for Life, or in Tail.” And 
the Maſter of the Rolls took it to be an Eſtate Tail in Ben- 
jamin Bagſhaw: The Plaintiff claimed under the Common 
Recovery ſuffered by Benjamin : The Defendants, under the 
Will of Benjamin Aſbton, the original Devifor. Neither 
* Patty doubted of its being 4 757 The Diſpute was 
about the Eſtate deviſed to Benjamin Bagſhaw ; * Whether 
* it was for Life or in Tail.“ | 


But my Lord Chancellor ſtarted a Doubt, Whether the 
« Deviſe to Benjamin Bagſhaw was a Truft ; or whether it 
* was a Uſe executed,” And if it had come out to have 
been a Uſe executed, then the Authority in the Caſe of 
Coulſon y. Coulſon, and the Certificate given by this Court 
in that Caſe, would have ſtood in the Way; and He would 
have ſent it back to be reconſidered by this Court. But if it 
was a Truſt, then it fell under different Conſiderations. 


There, the Truſtees and their Heirs and the Survivor of 
them, were directed to do three Things: And what they 
were to do, was of ſuch a Nature, that they muft neceſſarily 
have a N Eſtate in them, to anſwer the End of the 
Truſt. But there aroſe a deciſive Dilemma; Which put an 
End to its being a Queſtion, Ihe Plaintiff claimed under 
the common Recovery. But the Teſtator's Debts were not 
paid at the Time of ſuffering it. It was argued on Behalf 
of the Plaintiff, ** That Benjamin Bagſhaw took by Execu- 
© tory Deviſe aw the Debts ſhould be paid ; and that 


there was no Danger of a Perpetuity.” But it was allowed 


„that there was a legal Eftate in the "Truſtees, / the 
Debts were paid. De 


Now, ir the legal Eſtate had not taken Effect in Poſſeſſion 
in Benjamin Bagſhaw, then there was no good Tenant to the 
Precipe. But if it was an Equitable Eſtate, then an Egui- 
table Tenant to the Præcipe would have dane, I herefore 
they were obliged to maintain it to be a Trat: For if they 


had inſiſted on the Authority of Coul/on v. Coulſon, there 


the Common Recoveiy was a bad One. 


So that the Caſe of Bag/haw and Spencer was not appli- 
cable to the preſent Caſe now before Us. | 


I thought it not improper to fay thus much, as to the 
Caſes that have been cited: But I give no Sort of Opinion 
upon the preſent Caſe, as to this Point, It might be worth 
conſidering too, Whether this be not a double Contingen- 
cy; viz. © If there ſhould be Debts, then my Wite to 
© have the Eftate for Payment of them: I no Debts, then, 
e thoſe in Remainder to take.” However, here it does not 
appear that there 4were any Debts. 4 

$ 
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As to the nice Points of Law, and the Form of the Re- 
medy. It is not neceſſary to give any Opinion, if the Plain- 
tiff has xo fundamental Right to recover. Yrs 


Now as to the fundamental. Right of the Plaintiff, the 
Caſe is ſhortly this— | | a 


* His Lordſhip then ſummarily ſtated the Facts found by 

the Special Verdict, and particularly the Settlement in 
December 1711: the Circumſtances of the Family; 
the Will; and the General Clauſe on which the Queſ- 
tion ariſes: and then proceeded, to the Effect fol- 
lowing. | 


The Queſtion is © Whether by. this Sweeping Reſiduary 


“ Clauſe, the Teſtator intended to deviſe the Revers10N 
of the Eftate ſettled on the Marriage of his Eldeſt Son. 
Henry with Mary Tichburn by the Settlement of Decem- 


. 


The Generality of the Expreſſion, And*alſo ALL other 
« the Lands Tenements and HeREDITAMENTS in the ſaid 
Counties of Tyrone and Meath or either of them, whereof 
I] am ſeiſed in Fee Simple, or of which any other Perſon 
* 15 ſeiſed in Truſt for Me; together with their and every 
Hof their Appurtenances ;” if unreſtrained and unqualified 
by other Words, would carry ALL the Teſtator's Eftate in 


- 


Poſſeſſion, Rewerſion or Remainder. 


But theſe General Words may, by other Words and Ex- 


| perſons in the Will, be reſtrained to any or either of theſe: 


nd it is the ſame Thing, whether it be directly expreſſed, 
or clearly and plainly to be collefed from the Will. 


Now here are plain Expreſſions in this Will, which are 
fully ſufficient to ſhew, that the Teſtator did noT intend to 
deviſe the Reverfion of this ſettled Eſtate. One Inſtance is, 
the Clauſe © That if Henry and Audley ſhould both of them 
«« die withaut Iſſue Male in the Life-time of James, then 
James ſhould not take any Intereſt or Eſtate in the Lands 
and Tenements therein before deviſed to Him; But that 
the ſame ſhould remain and go over to Theophilus.” 


Every Part of this Clauſe is inconſiſtent with any Sup- 
poſition that He meant to deviſe the Revrxslon of the 
Lands in Settlement. And there is another Clauſe which 
manifeſts the fame Intention: vis. © That if all or any of 
* his Lands ſhould by Virtue of his Will remain and come 
to his Son Henry, that then his Executrix ſhonld have Pow- 
+* er and Authority to charge and incumber the ſame with 
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<< any Sum not exceeding the Sum of 5000. So that He 
Suppoſed - Every Thing mentioned in and deviſed by his 
Will might come to * But the Reger ſion of the ſet- 
tled Eſtate after tbe Death of Henry, newer could come to 
Henry. From whence it follows, that the Teſtator did not 
intend this Reverſion to be included in his Wul. 


„And there are Powers given by this Will, © to which- e P. 921. 


« ever of his Sons ſhould be ſeiſed of an Eſtate or Uſe for 
Life in the ſaid Lands, to commit Waſte, to ſettle Foin- 
« tures, and to make Leaſes: Which Powers are, in their 
Nature, applicable to Poſſeſſions and not to Reverſions; and 
are referred, by the expreſs Words of the Will (vis. 
in the ſaid Lands,”) to Lands only, as what he meant to de- 
viſe. And they could never, take Effect at all in Henry 
(who was one of the Sons :) For he had them before, and 
did not want any further Authority to exerciſe them. 


If Henry had had no Iſſue Male by his firſt Wife Mary 
Tichburn ; and had had Iſſue Male by a ſecond Wife; the 
Son by the ſecond Wife could never have taken any Thing ; 
though he would have been Grandſon of the Teſtator by 
his Eldeſt Son, and Heir of the Family : So that the Heir of 
the Family would have ftood totally diſinherited. And yet 
the Reaſon why Henry and his Ifſue were, by this Will 
poſtponed to the Younger Brothers, appears plainly to be, 
% becauſe they were much better provided for:“ And the 
Teſtator underſtood and ſuppoſed that the Lands were ſo 
ſettled, that ALL the Iſſue Male of Henry ſhould have the 
Eftate, in their Turns. - ä 


Suppoſe Henry and Audley the Younger Both dead with- 
out Iſſue Male; then James muſt, upon the Conſtruction 
of the Rewer/ion's paſſing by the Will, forfeit every Thing; 
not only the Lands ſettled, but alſo the Lands deviſed; and 
ſo would not have a Farthing ; But the hole Eſtate muſt 
go over, and paſs by Him. For the Reverſion of the ſet- 
tled Lands being in fuch Caſe fallen in, by the Death of 
Henry without Iſſue of his firſt Marriage, the whole ſettled 
Eftate muſt go over to Theophilus under ſuch a 3 
of the Will, And by the expreſs Words of it, He could 
take no Intereſt in any of the Reſt. | | 


Ix the Queſtion had ariſen between the Iſſue Male of 
Henry, which he might have happened to bave by a /econd 


Wife; could it poſſibly be imagined to have been intended 
by the Teſtator, that in ſuch a Caſe, Henry's Sons by a 


ſecond - Wife ſhould be totally diſinberited? And yet they 


muſt-have been ſo, if the Reverſion of the ſettled Eſtate 
Paſſed by this Deviſe. | 


If 
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* 


If Audley had died without Ine Male; whillt there 
were Sons or Male Deſcendants of Henry by # ſecond Mar- 
riage, in being; Tan it be imagined that the Feſtator ever 
intended that James and his Iſfue Male ſhould take the 
fettled Eſtate, in Exclufton of the Eldeft Branch of the Fa- 
mily? And yet He *vba/f have done fo, after Henry's Death 
without Iſſue of his firit Marriage, if the Reverxsion of 


it paſſed by the Will. 


* Or if chere had been no Ifſue at all of either Henry or 
Audley ; Can it be tmagined that he intended to diffiberir 


mes ? 


The Conſequence is too manifeſt to bear an Argument; 
if it be but attended to, whats Abſurdities muſt follow from 
conſtruing the Reverſion to paſs. The Teſtator manifeſtly 

uts the deviſed Eſtate in Oppofition to the F Eftate. 

e plainly means to deviſe only his Lands 


on of the ſettled Eſtate, the deviſed Lands ſhall then go over 
to Theophilus, And the Conſtruction cannot be varied by 
the Event : We muſt conſtrue it juſt in the ſame Manner, as 
if Henry had left Children by a ſecond Marriage; or the ſet · 
tled Eſtate had fallen in to Jane. 


It is plain that the Teſtator did vor intend to deviſe the 
Revexs10N of the Lands compriſed in the Settlement made 
upon the Marriage of Henry. Probably, He himſelf, or 
the Perſon who drew his Will, did not imagine that he had 


any Intereft in or Power over thoſe sz tTLED Lands. But 


it is plain, at leaſt, that He meant and had then in Contem- 
plation, oxy the Lands whereof he was ſeifed in Fee in 
Poss Es sion. | 


He deſcribed feveral Lands nomiratim ; and others, as 
rell 4 he then could: But as He could not be minute and 
particular in ſuch Deſcription, it was thought proper to 
add General Words, The Lands He meant to deviſe, were 
either in the County of Tyrone, or of Meath ; but, it bein 
then uncertain to Him, in v0bich County they lay, He 


_ fays in them or either of them :” But ſtill, the whole 
Deſcriptian is Local; And Locality has been conſtrued to 


mean Lands only. Here, the Deſcription is tied np to 
Landi: The former part of the Deviſe ſpecifies. them par- 
ticularly by Name; And the Genetal Sweeping Words arc 
only deſcriptive of Lanus ; All other the Lands Tenements 
und Hereditaments in the ſaid Counties c.“ If it had 
been intended to have carried E/tates, the Drawer of the 
Will would have added, And all his Eſlates whereof He 
% or any Perſon in Truſt for him, were ſeiſed in Fee, in 
& Poſſeſſion, Remainder, or Reverſion; that is, He would 
have thrown ima ſweeping Clauſe, to carry Eſates in the 
Lands, as well as the "a, themſelves, 

An 


in Poſſeſhom - 
And He directs that if ever James ſhall come to the Poſſeſſi- 


SY ww ov * «. „„ as 
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An Annuity is given to Olivia, payable out of the ſaid 
Lands deviſed: And there are Powers given to whichever 
of his Sons ſhould be ſeiſed of an Eſtate or Uſe for Life in 
the ſaid Lands, to commit Waſte, n and 
make Leaſes; which Powers (as I before obſerved) are ap- 


plicable to Poſſeſſions only. 


* But theſe minute and critical Obſervations ſerve only * P. 923. 


to weaken the Argument: Since there are, in this Will, 
ſufficient GENERAL Words, which expreſsly and clearly ſhew 
that the Teſtator had #0 Intention to inelude the Reverſion 
of the ſettled Eſtate in his Will, as much as if he had uſed 


particular Words and Expreſſions 
explicitly. 


declare it direQly and 


In the Caſe of Coryton v. Hellier, the Teſtator omitted 
to add the Words if he ſhall fo long live,” to the Eſtate 


which he gave to his Son for 99 


Hardwicke conſtrued it, that it 


ears: And yet Lord 
ſt mean not an abſolute 


Term of Ninety-nine Years, but an Eſtate for 99 Years gu- 


lified by that Reſtriction if he 
cauſe it ſo appeared upon the Face 
all its Parts and taken all together, 


ould fo long live ;” Be- 
f the Will conſidered in 


But this Caſe is ſtronger ; Becauſe it appears clearly upon 
the very Words of the whole Will taken together, that 
there can be no Doubt of the Teſtator's Intention © That 
« the N of the Settled Eſtate ſhould vor be includ- 


« edinit: 


ut only the Lands which He had in Poſſefton.” 


And this makes an Eng of the Queſtion, upon the FUN DA“ 


MENTAL Ms alrs of the Caſe. 


Mr. Juſt. Dx Mison, having been abſent during the Ar- 
gument, declined giving any Opinion; But ſeemed ſatisfed 


with what Lord Mansfield had ſaid. 


Mr. Juſt. Pos r ER ſaid He had made ſome Obſervations 
upon the Will; But Lord Mansfield had gone through it 
ſo fully, that He needed only to declare his entire Concur- 


rence in the ſame Opinion. 


Mr. Juſt. WIL MO r alſo entirely concurred; and won- 
dered how any One could entertain any Doubt about it; It 
being as clear, He ſaid, upon the whole Tenor and Complexi- 
on of the Will, as the ſtrongeſt expre/5 negative Clauſe could 


have made it. 


Per Cur. 


JUDGMENT REVERSED. 


A Writ 
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A Writ of Error was brought in the Houſe of Lords: 
And their Lordſhips confined the Counſel to ſpeak to the 


Conſtruction of the Will, irſt. | 


P. 924. 


After hearing that Queſtion argued. Their Lordſhips 
aſked the Opinion of the Judges ; who were All unani- 
mous That the Rewer/ion was NoT INTENDED to paſs :” 
* And thereupon, their Lordſhips, on the 7th of May 1760, 
unanimouſly affirmed the Judgment of Reverſal. 


As neither the Court of King's Bench;nor the Houſe of 
Lords took into Conſideration the Points of Law upon 


which the Leſſors of the Plaintiff & having or not having 


a good Legal Eſtate” depended, It would have been to 
no Purpoſe to report the Reaſonings uſed at the Bar, upon 
thoſe Points, 


Note. By the Court's having refuſed to adjourn the Argu- 


ment of this Verdict, the final Judgment of the Houſe 
of Lords was obtained ſo ſoon: And a Cauſe which 
held a great many Years in Ireland, went through the 
Court of King's Bench and the Houſe of Lords here, 
within the Space of about fix Months. 


Stoteſbury ver/. Smith. 


18 was a Writ of Error upon a Judgment given in 
White-Chapel Court, for the Plaintiff there. 


The Declaration ſtates That One Foſhua Redfhaw had 


ſued out a Capias from the Court of Common Pleas, againſt 
One Cooper Stanton; and that a Writ ifſued accordingly 


againſt the ſaid Cooper Stanton, directed to the Sheriff of 


Middleſex c, returnable c; And that before the Return 
of the faid Writ, a Warrant was iſſued by the Sheriff, di- 
rected to Miles Smith One of his Bailiffs, (the Plaintiff be- 
low) to arreſt the ſaid Cooper Stanton ; By Virtue whereof, 
the ſaid Miles Smith did arreſt the ſaid Cooper Stanton. 


That the faid Cooper Stanton being ſo in Cuſtody of the 
ſaid Miles Smith, the faid Stoteſbury (the now Plaintiff in 
Error) undertook and promiſed to Smith, in Cons1- 
DERATION that the ſaid Miles Smith would accept of the 
faid Stoteſbury and of one Antony Rippon to be and be- 
come Bail for the ſaid Cooper Stanton, © that he the ſaid 
„ Stoteſbury would well and faithfully pay to the faid 
Miles Smith the Sum of 6 Guineas and a half, _ 

11 an 
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4 and aſſoon as the ſaid Cooper Stanten ſhould pay the Sum 
« of 15 Guineas to him the ſaid Stoteſbury. | 


Then Smith, in his Declaration, avers That he took the 
ſaid Bail accordingly, for Stanton; vis, the faid Anthony 
Rip pon and Stoteſbury ; and that Cooper Stanton had paid to 
the ſaid Stoteſbury the Sum of 15 Guineas; but that 
Stoteſbury had not paid the 6 Guineas and a half to him the 
ſaid Miles Smith, according to his ſaid Promiſe and Under- 
taking. gh 


* There was another Count in the Declaration for 99s. 4 P. 925. 


had and received by the Defendant Szote/bury for the Ule of 
the Plaintiff Smith. 5 


Upon Non Aſſumpſit pleaded, A General Verdict was given 
for the Plaintiff below; and entire Damages for 99s. and a 
Judgment thereupon: And upon that Judgment this Writ of 
Error was brought. ©: | 


Mr. Gould, who was Counſel for the Plaintiff in Error, 
Objected That the Contract is founded upon an i/legal 
Con fideration: And conſequently, as the Damages are 
entire, if One of the Counts be bad, it is bad for the 
« Whole.” 92 : Re 


Now this Contract is in the Nature of an ExrORTIOX: 
It was a Conſideration required by Smith for doing what the 
Duty of his Office obliged Him to do. He was ebliged to 
accept Bail without any Reward or Gratuity : And any, Pro- 
miſe . to give either,” is an illegal Conſideration, and 945 
Extortion. The Caſes of Bravge v. Cage, Cro. Fac. 103. 
and Badow v. Salter, Sir William Jones 65. are both of 
them in Point, to prove this. ; p. 


Wherefore Le prayed that the Judgment be reverſed. 


Mr. Aſpinall contra, for the Defendant in Error—It is 
objeRed that this Contract was unlawful, ©* Becauſe the Offi- 
cer was to have this Money for doing what it was his Duzy 
to have done without it.” 


But at Common Law, the Officer was not obliged to admit 
him to Bail, And the Stat. of 23 H 6 c. 10. which 
obliges him to do it upon reaſonable Suretics, is a PRIVATE 
AQ of Parliament, aud cannot be taken Advantage of it, 
without being particularly pleaded. In Proof of which, He 
cited a Cafe which is expreſsly fo in Point; namely; Benſon 
v. Welby, 2 Sand. 154: Where the Court unanimouſly 
agreed it to be a ſettled Point, “that this is a private Sta- 

1 ** tute, 
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* tute, and that they could not take Notice of it, unleſs 
„ ſpecially pleaded.” | | 


If the Officer was not obliged to admit Stanton to Bail, 
then there might be a ſufficient Reaſon why Stoteſbury might 


have an Intereſt in having the Cuſtody of the Prifoner. In 


the Caſe of Barkly and Gibbs v. Kempflow, Cro. Elis. 123, 
the Conſideration of the Defendant's Promiſe to keep the 


Priſoner ſafely, was holden a good One; though it was the 


Gaoler's Duty. 


* It does not appear that Sroteſbury was a proper Perſon 
to be Bail: And i not, then the Officer was liable to ſuffer 


for accepting him; and conſequently, had Reaſon to requito 


been pleaded. 


an Indemnification. 


But on this Plea, the Conſideration muſt be taken to be 
legal, * Verdict. Batterſey's Caſe in Winch 48. proves 
this. For, as the Defendant might there have given the 
unlawful Impriſonment in Evidence, if in Fact, it had been 
unlawful ; ſo here, if the Contract had been illegal, they 
might have proved it upon the Trial, to have been ſo. 


Mr. Gould's Caſes were plain Extertion ; becauſe there 
the Officer took Money for doing what was his Duty: 
Whereas here, it was not his Duty to take Bail; At leaſt, 
the Court can not take it to be fo, unleſs the Statute had 


Mr. Gould in Reply—lIts being after Verdict will not 
help it: Becauſe it is Extortion upon the Face of the De- 


claration. 


The 23 H. 8. c. 10. can not be conſidered as 1 
Act which the Court cannot take Notice of, unleſs plead- 
ell: It is a General Law; And the Officer was obliged to 
let Stanton to Bail. I hat Act was declaratory of the Com- 


mon Law. 


Mr. Aſpinall's Caſes ore only Promiſes to indemnify :” 
This is a Reward; Which is Extortion. 


Lord Mansz1tr.p—The Man who was arreſted, and gave 
the 15 Guineas to procure the Bail, is injured by Both 
theſe contending Parties: They have Both acted wrong 
towards him. 85 : 


But though both Parties are equally faulty, in pari de 
licko potior eft Conditio Defendentis, A Court of Juſtice 
ought not to relieve a Plaintiff, upon a Ground of AgQien 
immoral or illegal. 


Where a Perſon is arreſted for Debt ; Either the Officer 


is not obliged to admit him to Bail, at a//; Or he phone 
| ige 
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liged to admit him to Bail, as of Duty ; Or he may uſe his 
Diſcretion, Now, in any of theſe Caſes, it is Oępreſſion to 
take Money, for doing what he ought to do; even though 
it be the mere uſing his Diſcretion, ** whether he ſhould 
admit him to Bail, or not.” 


Therefore, it is not neceſſary to meddle with any queſ- 
tions about the Sat. of 23 H. 6. | „ 


There is no Pretence for our preſuming the Conſide - & P. 927, 


ration to be legal, becauſe it is after a Verdict; Whatever 
we might do, in a Matter that ſtood indifferent. Fot here 
it does not Rand indifferent: It is fully ſtated upon the Face 
of the Declaration; and maniſeſtiy appears to Us to be 


illegal. 


Mr. Juſt. Dentsown was of the ſame Pein «© That 


aid, He never 


As to the Statute of 23 H. 6. C: 10. It was made to 
prevent the Oppreſſons of Sheriffs and Bailiffs; and obliges 
rer 


them to Tet Perſons arreſted by them, ont of Priſon, upon 


reaſonable Suteties of ſufficient Perſons... But at Common 
Law, the Defendant was to be let to Bail in ſuch an Action 
ien en Me 


However, be the Bailiff's Duty as it may, yet it is cer- 


tainly oppreſſive to take Money for doing it. If this was to 


be permitted, it would introduce ſuch a Scene of Oppreſ- 


fron and Injudice, as would be inſufferable. 


_ Mr. Gould's Caſes, cited from Cre. Fac. and Sir William 
Jones, ſhew the Caution of Courts of Juſtice, not to endure 
the Oppreſſion of Officers of Juſtice : And this Caſe is ten 
Times worſe than the Caſe of the Promiſe made to the Spe- 


cial Bailiff, in Sir William Fones 65. 


Mr. juſt Fos rER concurred in thinking that it would be 
a great Inlet to Oppreflion, if ſuch a Conſideration as this, 
ſhould be eſtabliſhed as legal. 


The Caſe is not oppreſſive merely with reſpe&t to the 
Friends of the Perſoa in Cuſtody, or others indifferent to 
him: But, even an Enemy to the Defendant may, by theſe 

means, 


. me a 


2 
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been indicted 


4s to his not being iged to admit the Man to Ball- 
The 23 H. 6. c. 10. is fo far indeed a private Law that it 
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means, get him into his Hands, merely in Order to ſurrende er 
him when he is become Bail for him. 5 


We ſhould have puniſhed this Officer for ſuch a Piece of 
Behaviour, if a Complaint had been made to Us againſt 
him for it: And ſhall We help and aſſiſt him to obtain the 
End of it, and carry it into complete Execution in a Court of 
Juſtice ? Surely not. e 3 


P. 928. Mr. Juſt. WII or ſaid he thought this to be a moſt 


ſhameful and ſeandalous Alen. 


— 


It would be a ſtrange Thing, if We ſhould aflift him in 


eſtabliſhing a "Contra@ grounded upon a Confideration, for 
which he would have been puniſhed by this Court, if he had 
ted for Extortion, or complained of by Way of 
Motion for an Attachment. 3 
Ball 
muſt be LRADRD in Caſes ariſing immediately and directly 
upon it: But I will take Notice fudicially, That an Officer 


is obliged to admit a Man to Bail, in ſuch an Action as this, 
if good and ſufficient. and unexceptionable Bail be offered 


him. It is his Duty to do it. And it is the Principle of 


the Common Law, that an Officer ought not to take Money 


for doing his Duty.” It is his Duty to take good and ſufi- 


eient Bail; ; though he is not obliged to accept inſufficient. * 


. 


But ſuch a Contract as this is, upon a Promiſe made to 


the Officer, by one of the Bail, that if the Officer would 
accept of Himſelf and one Anthony Rippon as Bail for 

Mao, He, in Conſideration, of this, would pay him 
„ ſix Guineas and a half when. the Man ſhould pay him 


-« Fifteen” . (whereby, it _manifeftly appears to be agreed 


amongſt them, that Szanton, was to give Stoteſbury. 15 
Guineas, to become Bail for him; And Szeteſbury, when he 


| ſhould receive the 15, Guineas, was to give the Officer 6 
Guineas and a half out of it;) is grounded upon a Conſide- 

ration, which is manifeſtly; illegal. Therefore the Judg- 
ment ought to be reverſed. © n. 


Per Cur. 
7 IJoponexr REVERSED. . 
25 bail 
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* Rex ver/. Inhabitants of Weyhill. 


See this Cas abridged, in the TasLE ; and at large, 
in the Quarto-Edition of my SeTTLEMENT 


CASES, p. 491. N?. 157. 


Rex ver/. Spragg and Another. 


HE Defendants had been convicted of a Con- 

ſpiracy to charge a Perſon with a Capital Felony : 
And the Record of Conviction had been removed up hither 
by Certiorari ; but not the PerSoNSs of the Defendants. 
And Mr. Serj. Davy being ready on behalf of the Deſendants, 
to move in Arreſt of Judgment; 


Mr. Gould, pro Rege, objected to his going on with the 
Motion; For that the Defendants ought to be PERSON“ 
ALLY PRESENT. And He cited the Caſe of Rex v. 
Elizabeth Nichols, (2 Strange 1227.) which was exactly the 
ſame Offence as this; and it was agreed That after 
« Conviction, the perſonal Preſence of the Defendant is 
e neceſſary upon ſuch a Motion as this.” 


Serj. Davy, for the Defendants, attempted to explain 
away this Rule ; and urged that the Defendants were ſafe 
* in Cuſtody alrcady, and therefore amenable to the Juſtice 
of the Court ; and offered that the Defendants Clerk in 
Court ſhould undertake to _ the Defendants up, at the 
Defendants own Expence, in Caſe the Obje&ion ſhould not 
prevail. 


But the Secondary of the Crown- Office, being appealed 
to, alledged That the Rule was as Mr. Gould had aſſerted,” 


The Court held this to be a fixed and invariable 
Rule of Practice in this Court, ** That the Defendants 
„ muſt, after Conviction of ſuch an Offence as this, be pre- 
„ ſent in Court, it they would move in Arreſt of Judgment.“ 


Serj. Davy finding the Opinion of the Court ang the Alle- 
gation of the Secondary of the Crown- Office to be fo directly 
againſt him, as to the abſolute Neceſſity of the perſonal 


Preſence of the Defendants, prayed a Habeas Corpus to bring 


PART IV. Vor. II. 8 up 


Wedneſday 
6th Februa- 
ry 1760. 


P. 930. 
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* Y, poſt pa. up their Bodies; which was granted: And He * afterwards P! 


„ they did not undertake c:“ And Ifſue was joined 
thereon, | 


The Cauſe was tried at the Lancaſter Aſſizes, before Mr. 
Juſtice Noel. A Verdict was found for the Plaintiffs : And 
the Judge declared Himſelf ſatisfied with the Verdict. 


993. renewed his Motion, and had the Defendants in Court. " 

Note—This Caſe of a Coxvicriox differs from that * 

of a SyEClatr VERDICT; where the Preſumption th 

of Innocence may be ſuppoſed to continue, and there- tl 

fore the perſonal Preſence of the Defendant is not ne- C 

ceflary at the Argument of it. fr 

at 

andy Foxcroft et al' Aſſignees of William Satter- 2 
ary 1760, thwaite, a Bankrupt, ver/. Devonſhire & al, 

HIS Matter came before the Court, upon a Motion h 

for a New Trial, on the Ground of a Miſdirection by t 

the Judge who tried the Cauſe. K 

0 

It was an Action upon the Caſe, upon an Indebitatus 0 

Aſumpfit, brought by the Plaintiffs againſt the Defendants, C 

for Monies had, and received by the Defendants, to the : 

Uſe of the Plaintiffs as Aſſignees of the Bankrupt. To ' 

which the Defendants pleaded the General Iſſue That 


Tt was admitted at the Trial, on the Part of the Defen- 
dants, ** That Satterthwaite was a Trader: The Debt of 
* P. 932, the petitioning Creditor was alſo admitted; And fo were 
the Commiſſion, and the Afignment. But they diſputed the 44 
7 Bankruptcy ſuppoſed to have been committed by Satter- 
1hwaite, | 


The Action was brought for Money ariſing from the Sale 
of Goods conſigned by Sattertbavaite to the Defendant as 
FacToks for Him, (which they had long been, ) and fold 
by them as ſuch ; Which Money was admitted to be in 
the Hands of the Defendants, and amounted to 5314 /. 
175. 9d. 


The Defendants, on the other Hand, had paid ſeveral 
Sums of Money upon Satterthwaite's Draughts, and other- 
wiſe, to his Uſe and upon his Account. 


The Plaintiffs, at the Trial, proved ſome ſecret: Acts of 
Bankruptcy, by his being denied to his Creditors about 
Chriſtmas 1751 : After which, He appeared again publickly 
as uſual, till about the Month of Augaft following; (as — 

| prove 


| 
| 


In 
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ards proved on the Part of the Defendams,) In Auguſt 1752, 
| He totally ſtopt Payment; And thereupon, the Commiſſion 
was taken out. The ſecret Ads of Bankruptcy, at Chriſt- 


that mas 1751, ever. reached the Conſignment to the Defendants, 
tion the Sale, and the Time when the Money was advanced by 
Te- them to the Uſe and Order of the Bankrupt. And the 
ne- Counſel for the Plaintiffs produced a Series of * Letters & See theſe 


from the Defendants to Satterthauaite, which fully proved, Letters ver- 
as they alledged, That the Defendants were privy to bis batim paſt 


er- Inſolveney at the Time when they advanced the Money to? 936,939. 
5 * his Uſe and Order.“ 

; The Counſel for the Defendants would, at the Trial, 

on have entered into the following Points; viz. 1ſt, Whether 

by the Defendants were not intitled, as Factors for Sat- 


terthwaite, to retain for the General Balaxce of their Ac- 
count: 2dly. Whether they were not within the Protection 


us of the Statute of 19 G. 2. c. 31.4 1. Which, after re- 
ts, citing ** that Bankrupts frequently commit ſecret Acts of 
he << Bankruptcy unknown to their Creditors and other Perſons 
o „with whom, in the Courſe of Trade, they have Dealings 
at „ and Tranſactions; and after the Committing thereof, 
ed « continue to, appear publickly and carry on their Trade 

„ and Dealings 2 ;” And for reciting *©* that the per- 


„ mitting ſuch ſecret Acts of Bankruptcy to avoid and de- 
r. « feat Payments reallyj and bond fide made in the Caſes 
d « and under the Circumſtances before mentioned, where 
the Perſons receiving the ſame had noT Notice of or 
« evere privy to ſuch Perſon's having committed any Act of 


3 * Bankruptcy, would be a great Diſcouragement to Trade 
f © and Commerce, and a Prejudice to Credit in general ;” 
0 ce enacts that No Perſon who ſhall be really and bond fide a 
, « Creditor of any Bankrupt, for or in reſpect of any Bill ar 
I Bills of Exchange really and bond fide drawn negociated or 


* accepted by ſuch Bankrupt, in ay uſual and ordinary * P. 933. 
Courſe of Trade and Dealing, ſhall be liable to refund or re- 

pay to the Aſſignees of ſuch Bankrupt's Eſtate, any Money 

which before the ſuing forth of ſuch Commiſſion was really 

and bond fide and in the uſual and ordinary Courſe of Trade 

and Dealing, received by ſuch Perſon of any ſuch Bankrupt, 

before ſuch Time as the Perſon receiving the fame ſhall 

know underſtund or hade Notice © that He is become a 

«*« Bankrupt or that He is in inſolvent Circumſtances,” 


But the Counſel for the Plaintiffs objected “ That this 
« Tranſaction of the Defendants was rRaupuLenT ; 
« For that they plainly neo and were appriged that Sat- | 
«< terthwaite was inſolvent at the Time when the Effects | 
came to their Hands.” 


_ —_— — ww LT 


The Jury were of this Opinion; and gave a Verdict for 
the Plaintiffs, for the ue Money, except Commiſion and | 
Charges of Sale, = 
| 8 2 This 1 


E eden 9 > A _ 
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This previous Point concerning the FRAup having been 
ſtrongly inſiſted upon by the Counſel for the Plaintiffs, at the 
Trial, the Counſel for the Defendants were thereby pre- 
cluded from entering into other Points which they thought 
to be material for their Clients, and which they ſaid they 
were otherwiſe ready to have entered into at that Time. 
Upon this Precluſion they grounded their preſent motion for 
a new Trial : For they alledged that the Jury had founded 
their Verdict upon wrong Concluſions drawn from the Evi- 
dence, and upon a Miftake of the Law ; and that the De- 
fendants had been unjuſtly precluded from entering into the 


two preceding Points, or any Thing elſe that might have 


been material to their Defence. 


And they now inſiſted, 1ſt. That the Defendants had a 
Generar Lien, as Factors, upon the Bankrupt's Goods 
conſigned to them ; 2dly. That they were Purchaſers of 
them for a valuable Confideration, without Notice that Sat- 
terthawaite was become a Bankrupt or in inſolvent Circum- 
ſtances ; 3dly. That in this Action (upon an Indebitatus 
Aſſumpſit,) it is not in the Power of the Aſſignees, to affirm 
the Contract in part, and deny it in part; But if they affirm 
it in part, they affirm it in toto. Now here, they do affirm 
it in part; They affirm part of their Conduct, as Factors: 
Therefore they can not diſaffirm the Reſt of their Conduct 
as Factors. | 

They ſaid that the preſent Verdict would not ſtand in 
their Way: Becauſe FRA up is a Concluſion of Law, from 
Facts: And therefore the Court, and not the Jury, are the 
proper Judges What Facts do import Fraud,” and What 
Facts do not import Fraud.” And they denied that the 
Letters or any part of the Facts given in Evidence were at all 
unfair: At leaft, it could never be faid, ** that they ſup- 
„ ported a Concluſion of Frxavup.” 


* This Caſe was argued on Thurſday 24th of January 
laſt, by Mr. Norton for the Plaintiffs, who ſhewed Cauſe 
againſt ſetting aſide the Verdict r a New Trial 
upon Payment of Coſts; and by Mr. Vinne contra, for 
the Defendants, who had moved for a New Trial. 


The Court having taken Time to conſider it— 
Lord MansFIELD now delivered their Reſolution. 


This Matter came before the Court, upon a Motion for a 


| New Trial, on the Ground of a Miſdirection by the Judge 


who tried the Cauſe, | 


Tt 


— — 


- 1 To 
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It was an Action upon the Caſl 


Aſſumpfit, for Monies had and recei 


upon an Indebitatus 


ed by the Defendants, 


to the Uſe of the Plain'iffs as Aſſignees of the Bankrupt. 
The Defendants pleaded the General Iſſue. And the Cauſe 
was tried at Lancaſter Aſſizes, before Mr. Juſtice Neel. 


It was admitted at the Trial, 
Bankrupt was a Trader: And the 


Creditor, the Commiſſion and the 


hat Satterthwaite the 
ebt of the petitioning 
ignment were likewiſe 


all admitted. 


The Action was brought for Monies ariſing from the 
Sale of Goods which had been conſigned by the Bankrupt, 
to the Defendants as Factors for Him, and fold by them as 
ſuch ; which Money was admitted to be in the Defendants 
Hands, and amounted to 5314“. 15s. 91d. 


It appeared that the Defendants had paid ſeveral Sums of 
Money to Satterthwaite's Ule, upon Bills drawn upon them 
by Him, and otherwiſe. - 


The Plaintiffs (the Aſſignees under the Commiſſion) 


proved ſome SecreT Ads of Bankruptcy to have been com- 


mitted by Satterthwaite about Chriſtmas 1751 ; namely, his 
being denied to his Creditors. On the other Side it was prov: 
ed that He ſoon appeared again publicly, as u/unl ; and con- 
tinued to do fo, till about the Month of Aug» following, 
(1752.) But in Augu/t 1752, He ſtopt Payment: And 
thereupon, the Commiſſion was taken out. 


| Theſe ſecret As of Bankruptcy committed at Chriſtmas 
1751, over-reached the Conſignment of the Goods, the Sale 
of them, the Receipt of the Monies for which they were 
ſold, and likewiſe the Time when the Defendants advanced 
the Monies to the Uſe and Order of the Bankrupt. * 


lt was inſiſted by the Counſel for the Defendants, 
That from the Nature of the preſent Action, an Inde- 
Bbitatus Aſſumpſit, the Defendants, being Facrors, ought 
to be allowed not only for their Committion and all 


Charges and Expences, but alſo whatever Money they bad paid 


on Account of BiLLs drawn upon them by Satterthwaite z 
And that the Plaintiffs in this Action could only recover the 
BaLaNnCE of the general Account. 


The Counſel for the Plaintiffs admitted that the Defend- 
ants were intitled to be allowed | their Commiſſion and all 
Charges and Expences, as Factors; | but not the Bills of Ex- 
change drawn by Sa!terthwaite, which they had paid ſub+ 
ſequent to the Ad of Bantruptcy, | 


Tuis 


9 
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Tris Queſtion was agreed to be reſerved, (if it ſhould 
he neceſſary to have Recourſe to it,) as a Point for the 
future Conſideration and Determination of the Judge who 


tried the Cauſe. 


But the Counſel for the Plaintiffs inſiſted on a Preliminary 
Point; vis. That the Lefendants were guilty of a 
« FravD, in paying theſe Bills of Exchange drawn upon 
them by the Bankrupt:” Which Preliminary Point of 
Faaup was ſufficient to deſtray any Right that the De- 
fendants might otherwiſe claim (ſuppoſing the Tranſaction 
had not been fraudulent,) to an Allewance of the Money paid 
in diſcharge of them; and, conſequently, to preclude them 
from entering at all into the Queſtion abovementioned, For 
if it ſhould be admitted on the Part of the Plaintiffs, © that 
this Action of Indebitatus Aſumpſit affirmed the Contract,“ 
Yet if their Payment of the Bills was fraudulent, it would 


at once put an End to their Chim of an Allowance of the 


Money as fraudulently paid. They granted that in Caſe the 
Defendants ſhould appear not to have been guilty of any 
Fraud, but to have paid the Bills fairly and honeſtly, they 
would then have a Right to enter into the Point reſerved 
(as above) for ſuture Conſideration : But they inſiſted, that 
upon Suppoſition that in a Common Caſe, this Sort of 
Action would confirm the Contract, ſo as to make Conſign- 
ment, Sale, and Payment of the Bills to be conſidered as be- 
fore any Act of Bankruptey committed; and conſequently, 
that the Defendants would be intitled to retain what they 
had paid upon the Bills; (For every thing that could be al- 
ledged by the Defendants, muſt, pro hac wice, be admitted, 
upon a previous Bar to their going into the Queſtion ;) Yet 
the Bar of Fxaup would defiroy any Demand they could 
have upon that Account, 


And the Fxavp which they charged upon the Defend- 
ants was this, That they were pRIVxY to Satterthwaite's 
* Inſolvency, at the Time when they advanced the Monies 
to diſcharge his Bills.“ | 


Upon this preliminary Point only, of Fraup, It was 


left to the jury: And upon 2his Point only, they found their 


Verdict. Upon hearing all the Evidence, They were, of 
Opinion © That the Tranſattion was fraudulent on the 
Part of the Defendants:” And they gave a Verdict for 
the Plaintiffs, for the whole Money; deducting only the 
Commiſſion due to the Defendants, and the Expences of 
the Sale of the Goods. 


THroven the Ground of the Verdict ſhould be wrong, 
Yet if it clearly appeared to Us now, © That, upon the 
* whole, no Injuſtice had been done to the Defendants ; 
or if it clearly appeared to Us now, ** That the Plaintiffs, 
by another Form of Afion, could recover all they have 

' 60 got 


W Www WW 
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„got by this Verdi ;” We think the Court ought not to 
rant a new Trial. But if Injuftice be done to the Defend- 
ants by the preſent Verdict; and if it be not certain and 
clear that the Plaintiffs might have equal redreſs, and re- 
« cover as much, by another Form of Adien; then We 
ought to grant a new Trial. | 


Two Points have been argued, and urged on the Part of 


the Plaintiffs— 


1ſt, That clearly the Defendants were not to be allowed 1& Collate- 
to retain for the Bills: Becauſe (iſt.) They were not 72 ral Point. 


till after an Act of Bankruptcy ; (2dly.) This Action (of In- 
debitatus Aſſumpfit) only admits the Sale of the Goods, and 
Nothing elſe but the Agency of the Defendants in that fin- 
ple reſpect; and (3dly.) If it admitted every Thing, fo as to 
put the Aſſignees in the very Condition the Bankrupt would 


| have been, had he brought this Action, Yet a Factor has no 
Lien for Items of a * general Account, (his Lien being con- * V ante 
fined to his Commiſſion and Expences about the particular 494+ 


Goods.) 


Theſe Points have not been at all conſidered in this Action: 
And therefore it is enough, if they are doubrful. They went 
off, upon the preliminary Queſtion of the Fraud being taken 


up and purſued ; and were never afterwards taken into any 


further Conſideration, at the Trial. | 


We are not clear that this Action of Indebitatus Aſumpſit 
does not affirm the Power of the Bankrupt and the Contract, 
throughout the whole Tranſaction. Where ſuch an Action 
is brought by Aſſignees of a Bankrupt's Effects againſt a 
Vendee of Goods, It affirms the Sale, and alſo the Payment 
to the Bankrupt of any Part of the Price. It is agreed here, 
that it admits the Conſequence of the Defendants being Fac- 


tors; and allows a Lien for Commiſſion and Expences. 


„ That a Factor has alſo a Lien upon Goods conſigned, 
% (whilſt they remain in Poſſeſſion,) for Items of a general 


« # Account with his Principal,” has been + ſolemnly de- “ P. 93). 
termined. However the preſent Caſe differs from the Caſe F In the 
of Krutzer v. Wilcocks, where it was ſo determined. For Cale of 


there, the Factor remained in Poſſeſſion of the Goods. But 
here the Goods have been /o/d, and turned into Money, In 
ſuch a Caſe, there never was a Doubt but that mutual 
[tems of Account might be fet off : The Demand and Reco- 
very can only be for the Balance. Therefore it is impoſlible 
to ſay, that the Queſtion the Defendants would have made 
upon this Point, had they been permitted, may not be very 
material. And if it might have been material to their De- 


fence, they have a Right to have it tried and conſidered, 
2dly. 
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2d Collate- 2dly. Another Matter gone into at the Trial, and urged 


1al Point. 


Principal 
Point. 
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by the Counſel for the Plaintiffs, was, That in an Action 
* of TrovER, the Paintiffs might certainly recover the 
„Value of the Goods, without making any Allowance.” 


Mr. Winn convinced me, That it would depend upon a 
Variety of Circumſtances, (ſome of which he offered to lay 
before Us by Athdavit) which were not gone into at the 
Trial, becauſe the Counſel for the Defendants were ſtopped 
and cut ſhort, by the Preliminary Bar of the Fraud, which 
was alone ſufficient to inyalidate their Claims as upon a fair 
Tranſaction. | 

do not chooſe to ſay more particularly what may poſſibly 
aſſift the Defendants in an Action of Trover ; becauſe I 
would not prejudice the Matter: It is enough to fay, ** It 
does not ſufficiently appear to Us, that they could make 
no Defence to an Action of Trover.“ 


This makes it neceſſary to examine the Ground of the 
Verdia, which proceeded from the Direction given. 


I will admit“ that the Evidence proved the Fact and 
every Concluſion deducible from it;“ But I cannot think 
that the Fact fo proved, or Concluſion fo drawn, amounts to 
that Offence which the Law calls Fx A vp, to avoid the Debt. 
And in examining this Matter, We muſt remember, that, 
pro bac wice, the whole Tranſaction is admitted to be before 
any Act of Bankruptcy. | 


Mr. Norton rightly ſaid, That Fraud is ſometimes mere 
„ Matter of Fact; and ſametimes, the Concluſion of Law 
* from Facts. 


So is High Treaſon. Levying War is mere Matter of 
Fact; Compaſſing the Death of the King is a legal Conclu- 
ſion from Facts. So it is, almoſt, as to every gther Offence. 


* Fraud often is a mere Fact; as when it depends (as on 
a Policy of Inſurance, for Inſtance,) upon what the Party 
ſaid or did: Or It may be, and often is a Queſtion of Lax. 


Suppoſe a Creditor, #noxving a Trader likely to break, con- 
ceals it from the Knowledge of other Creditors, till He gets, 
even by Threats of legal Proceſs, Payment of his Debt be- 
fore any direct Act of Bankruptcy ; and the Aſſignees ſhould 
inſiſt this was 2 Fraud, and that he ſhould refund: This is 
a Matter of Law ; And the Law would ſay that this was 
„not fraudulent.” - ES 


Suppoſe 


This is a Matter of Law: And the Law will ſay It is 9 


„ where You muſt have been in Point of Reputation, had 
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Suppoſe a Man bond fide, lends Money to a Trader, upon 
a Mortgage, after an Act of Bankruptcy, wither Notice; 
and then knowing of the Commiſſion of Bankrnptcy and 
Aſſignment, gets 1n an old Term, even for little or no Con- 
ſideration; And the Aſſignees bring an Ejectment; And it 
becomes a Queſtion © Whether this be a Fraud or not ;” 


„Fraud; For the Mortgagee had a Right to do this, 


The Evidence of Fraud in this Caſe, as ſtated by the Re- 
port, are the following Letters—The firſt is dated, Briſtol, 
oth May 1752, Signed Dewonſhire and Reeves,” and di- 
reed to William Satterthawaite, ** We with you had been 
open, and told ns in Time how Your Affairs ſtood—lt ap- 
« pears to us very evidently, you have riſqued your Repu- 
« tation and Credit on the Faith of thoſe S. Do but conſider 


« We done otherwiſe than we did—l1t is now over; and we 
& will not do any Thing that ſhould leſſen your Credit— 
Therefore ſhip not an Ounce of Goods more, till your 
+ Aﬀaics are ſettled.” 


The next Letter is dated Briſtol, 15th May 1752, Signed 
« Devonſhire and Reeve,” and directed to William Satter- 
thwaite Merchant in Brifte! ; and contains the following 
Paſſage—** We can not help being uneaſy to think you have 
drawn on Us again for 120/. Really You will make Us 
„let your Bills go back proteſted, in ſpight of our Inclina- 
* tions. We will pay this; but take Notice don't draw 
„ another : We friendly hint it.” 


The next Letter is dated 25:h June 1752, ſigned and di- 
rected as above; and is thus William Satterthwaite, * They were 
Eſteemed Friend We really fear theſe Proceedings will Quakers. 
« greatly hurt your Credit in the Eyes of every judicious 
«« Perſon : It is very natural to think, that will be the Con- 
* ſequence. For our Part, we would make a thouſand 
« Shifts, rather than trifle with our Reputation, as you do 
„with .Yours—lt's a Matter well worth your ſerious Con- 
«« ſideration, | 


P. S. Incloſed We return You Liebenrood's Draft 1501. & p. 939. 
6 which, with one Shilling Poſtage, place to our Credit. 
This is ſuch a Thing we never did before, nor ever will 
again.“ 


The next Letter is dated 27th June 175 2, ſigned as before, 
and directed to William Satterthwaite, After referring to 
the laſt, it goes on thus—* In this laſt Letter, Thee men- the 
<« tioneft nothing of remitting for Liebenrood's Bill, which po on laſt 
Thee ordered us to ſend for from London 4 Days before © © | 
„ due, (which we did, and returned thee in our laſt,) tho? | 


„Thee 
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Thee promiſed Us faithfully to remit for the ſame, laſt 6th 
% Day was a Week: And having had ſundry Letters that 
* take no Notice thereabout, We can not help thinking and 
* ſaying that thee 2rifles with thy Creditors and Us, We are 
* ſo much in Want of Money as thee canſt poſſibly be ; and 
* had we thought, Thee wouldſt have treated us in this 
* Manner, We would not have advanced one Quarter of 
„ the Sum, to be allowed 101. per Cent. The Diſappoint- 
* ment to Us gives more Uneaſineſs than all the Profits of 
4 a Year's Trade will do Us.” 


The next Letter is dated 14th July the ſame Year, and 
ſigned as before; And is as follows—** William Satter- 
„ thwaite, Eſteemed Friend, So much for your Affairs in 
and under our Care; Which ſhall be managed with all 
Care and Frugality. 


* But what next We ſay, appears to us in 4 very odd light 
„For Edward Wilcox has been with us, and ſays you 
* have made over our Goods on the Sarah and Martha, If 
« true, gives us ſuch Ideas that we dare not put Pen to Pa- 
per to ſay our Sentiments. If you ſend Us any more Bills 
Af ever We do return a Bill, We will return your's.” 


The next Letter is the 28th July the ſame Year, ſigned 
as before, and is as follows—** William Satterthwaite,— 
The Sarah and Martha, your zths. The Carolina, how 
„ much? Tell Us: For you muft ſecure Us, by a Bill of Sale 
© of Each, that is your Parts, —unleſs you ſend here ſome 
« Security.—Say, your Father Mo/s—join in a Bond, or 
* fome good Man, Claimants will be made upon Us, for 
« their Proportions of Cargoes We have ſold ; as Touchetts 
* did of the Rice. We are willing to ſtand by You as far 
* as We can with Prudence: but an undoubted Caunter-Se- 
* curity we muſt bave—We dread the Conſequences of theſe 
5 repeated Strokes We very much ſuſpect, You have not 
* the Money—We muſt have your Affairs cleared up. What- 
% ever you are, We are almoſt broken-hearted, to ſee how 
„ you are going on, and have of late. And what will be 
the Conſequence, if you are worth 3000/2 We know, 
© and have ſeen the Conſequence elſewhere. 


* Some Vague ws beſide, have been mentioned at the 
Bar, by the Counſel for the Plaintiffs: as, that they were 
All of them Quakers, and endeavouring to play into Each 
other's Hands, to the Prejudice of Satterthavaite's other 
Creditors ; That Satterthwaite had broke before; That all 
the Bills were after May; (which the Other Side denies.) 


But as I proceed upon al/wing the Evidence to prove 
the Concluſions contended for, It is only neceſſary to exa- 
mine what thoſe Conciuſions are. The Report ſays, _ 

| | & a falſe 


Hilary Term 33 Geo. 2. 


55 


“ a falſe Credit was given the Bankrupt: i. e. He would 
have broke 2 unleſs they had lent him Money. The 
Counſel for the Plaintiffs ſay, the —— lent him Mo- 
ney, to keep him from failing, til his Ships and Goods 
might come Home, conſigned to Themſelves, or even to 
the Bankrupt's own Hands: Whereas if a Commiſſion had 
iſſued before that Time, the Aſignees would have had them. 


It was left to the Jury, That if they believed, from the 
Evidence, that the Defendants knew or underſtood the Bank- 
rupt's Circumſtances to be inſo/vent at the Time they paid his 
Bills ; they might find againſt them, upon the Ground of 


 Frxaup. And they found in the Affirmative. . 


Had-the Queſtion turned upon the Validity of a Payment 
made after an Act of Bankruptcy committed, within the 


„Act of 19G. 2. c. 32. (which was One of the Points J. F. 1. 


made at the Trial,) the Direction would have been quite 
agreeable to the Terms of that Act. But, as the Queſtion 
was, Whether, ſuppoſing the whole Tranſaction before 
any Act of Bankruptcy committed, the Defendants were 
* to be excluded from claiming Satisfaction for the Money 
„ they had advanced upon Satterthwaite's Bills, by Reaſon 
of their Fraud in advancing it;“ We all are of Opinion 
that the Direction was a MiSTaKE.” 


« £&A 
* oy 


It is xo Fraud, for a Factor, knowing the Circumſtances 
of his Principal to be deſperate, and believing that he 
muſt break unleſs he can procure Credit, to advance Money 
upon his Bills, to ſave him from an Immediate Failure. On 
the Contrary, it is an honourable, friendly, and generous 
AQ. No Prejudice can ariſe but to the Lender Himſelf. He 
may loſe the Whole, or the greateſt Part of the Money fo 
advanced: But the Principal's Eſtate, if he breaks, is by 
ſo much a Gainer; or ſome particular Creditors, to whom 
this Money has been paid, are Gainers. If, by this Aſſiſt- 
ance, the Principal has the good Luck to fand his Ground, 
He and all his Creditors are benefited : But none of his Cre- 
ditors can ſuffer by the Advancement of Money to their 
Debtor. Many beneficial Inſtances of this kind have ſaved 
the moſt conſiderable Houſes from Ruin. 


* If the Factor truſts that Effects of his Principal will # P. 941. 


come over from abroad conſigned to him, by which Means 
he may acquire a Lien upon them for his Reimburſement, 
the Factors Conduct is a little more prudent : But ſtill it is 
free from all Colour of Fraud. It is the uſual Method of 
Dealing between Principals and Factors in good Credit; the 
latter advance Money upon the Faith of Conſignments : 
But when a FaQor, knowing his Principal to be in great 
Diftreſs, and in immediate Danger of failing, advances 
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Money upon the Faith that Effects beyond Sea wi come 
« over conſigned to him,” He acts meritoriou/ly. 


The richeſt Man in Trade may be ruined, while his 
Effects are abroad, and not in his own Power, to anſwer 
immediate Demands upon Him ; (which was the Caſe of 
the Woodwwards, who could not fave themſelves from failing, 
though they had ſufficient to pay 30 s. in the Pound.) But 
the Factor may actually fave him by this Aſſiſtance, till 
they come home: and yet the Factor himſelf runs a great 
Riſque, and truſts to a precarious Security. For the Goods 
may in Fact be conſigned originally to Another ; Or The 
Conſignment to him may be countermanded: They may be 
fold. They may be mortgaged, or burnt, or loft, and never 
come into his Poſſeſſion ſo as to give him any Lien: And 
it appears by the Letters that have been read, that in this 
very Caſe, Satterthwaite unworthily made over to other 
Perſons part of the Goods to which the Defendants had 
truſted for their Security. 


A Mortgage of Ships abroad, or of Cargoes upon the 
high Seas, by a: Trader, to any Body, is goed, notwith- 
ſtanding the Clauſe in * 21 Tac. 1. c. 19. though Poſſeſ- 
ſion has not been actually delivered : For a Bill of Sale is 
all the Poſſeſſion that can be delivered till the Ship comes 
Home. ; 


There ſcarce happens a Bankruptcy in which it does not 
appear that a fictitious Credit has been acquired by drawing 
and redrawing Bills of Exchange, and by Accepting and 
Indorſing Promiſſory Notes: Yet there never was a Doubt, 
but that the Perſons lending their Names, by which they 
render theinſelves at laſt liable, may come in as Creditors. 
The Caſe of a Man who has a@tually paid his Money to 
ſupport the Credit of another, is infinitely ſtronger than 
that of lending a Name only, without advancing any Mo- 
ney at all. 


There cannot be a greater Paradox, than that a Man 


ſhould be guilty of a Fraud, in lending his Money with 0 


P. 942. 


other Proſped but the Chance of being repaid it. 


* A Notion that Lending Money to Traders, knowing 
« them to be in dubious, tottering, or diſtreſſed Circum- 
« ſtances, upon Mortgages or Liens, is fraudulent ; and 
% canſequently the Contract void in Caſe a Bankruptcy en- 


% ſues;” would throw all mercantile Dealing into inex- 
tricable Confuſion. Men lend their Money to Traders upon 


Mortgages or Conſignments of Goods; becarſe they ſuſpect 


their Circumſtances, and will not run the Riſque of their 
general Credit. | | 
1 Though 


/ 
F 
py 
j 
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Geo. 2. 


Though We have All been oy of Opinion, that 


* no Concluſion attempted to be dr 


wn from the Evidence 


in this Caſe, allowing it to be true, amounted in Point of 
« Law to the Offence of Fraud, and a Forfeiture of the 
Debt on that Account ;” Yet I have ſo great a Regard 
for the Authority of my Brother Noel, (whoſe Knowledge 
and Experience is as great, and his Opinion of as much 
Weight, as any Man's, both in Courts of Law and Equity,) 
that I was deſirous to talk the Matter fully over with him; 


whigh I have done. 


He fays, the Point upon which the Defendant's Caſe is 
now put, and which was reſerved for his Opinion if it ſhould 
be neceſſary, was not explained, or underſtood at the Trial 
as it is now: And the Queſtion of Fraud was intangled by 
not diſtinguiſhing this Caſe from that of a Factor having 
Goods in his Poſſeſſion conſigned to him before an AQ of 
Bankruptcy ; and after Knowledge of an Act of Bankruptcy, 


advancing Money to the Bankrupt, 


ith a View of covering 


the Effects and playing them into his own Hands, in Oppo- 


ſition to the Bankrupt's Aſſignees. 


But in this Caſe, where the Factors did not know of the 
Act of Bankruptcy, He is now fully convinced that the 


Facts did not amount to Fraud, an 


have been fo told; And concurs i 


ſhould be a new Trial. 


If We ſhould not grant it, the P 
Hyde muſt be followed ; where a 
brought by the Defendant at Law in 
bitatus Aſſumpſit, becauſe Allowanc 
tice to have been made to Him 


that the Jury ſhould 
Opinton, that there 


recedent of * Fillain v. In Chan- 
Pill in Chancery was -. AV. 
an Action upon an [nde- 1749. 

es, which ought in Juſ- 


at the Trial, were not 


made. Lord Hardwicke was, in 


that Caſe, under great 


Difficulties how to proceed, upon ſuch a Ground, to give 
Relief in Equity: But the ſtrong Juſtice of the Caſe pre- 
vailed upon Him to ſhew ſuch a Diſpoſition, as induced the 
Aſſignees to conſent to the Allowance, and make a Satis- 


We are all of Opinion that the Rule be made abſolute P. 943. 


for a NEW TRIAL: But the ne 
Payment of CosTs. 


Rule made ABSOLU 


faction agreeable to the real Juſtice of the Caſe. 


'Trial muſt be upon 


TE, for a New Trial 


Upon Payment of Coſts. 


NM. B. The Aſſignees acquieſced ; and never tried the 


Matter again, in this AQtior 


9 


nor brought any Other. 


Rex 


RA, — _ 
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Rex ver/. Turkey Company. 


M Norton moved, on Wedneſday laſt, for a Manda- 
YL us to admit Mr. Iſaac Rogers into their Company; 
He having tendered 20. as the Act direQs, and to make 
his Affirmation purſuant to the Directions of the late Act of 
Parliament made relating to that Company, 26 G. 2. c. 18. 


The only Reaſon of his being refuſed, was, That he 

declined to take the Oath preſcribed by that Act. Whereas 

Mr. Norton alledged, that as Mr. Rogers was a Quaker, his 

Affirmation was ſufficient: For which, He cited the Statute 

*7.Fpenult, of 22 G. 2. c. 46. * © for allowing Quakers to make an 
Sult, «Affirmation, in Caſes where an Oath is or Hall be re- 

& quired.” | 


Mr. Harvey offering now to ſhew Cauſe— 


It was agreed by the CouxT and Counſel on both Sides, 
That this was a proper Matter to come before the Court 
wy way of Return to a Mandamus, rather than upon Motion. 

herefore the 

| RuLe for a MAN DAus 
was made abſolute. V. peft, pa. 999. 


The End of Hilary Term 1760. 


Eaſter 
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N 


Fletcher verſ. Hennington. 


tioned for Payment of Money on ox before ſuch 

a Day. The Defendant (having prayed Oyer of 

the Condition) pleaded Payment at a Day before the parti- 
cular Day ſpecitied for Payment of it. The Plaintiff de- 
murred to this Plea, as offering an immaterial Iſſue, The 
Defendant joined in Demurrer. 


Mr. Howard (who was Counſel for the Plaintiff) prayed 
Judgment for the Plaintiff ; as this Iſſue might be quite im- 
material, if found for the Plaintiff; ſo that the Plaintiff 
could not have Judgment upon ſuch a Finding: (though 
indeed it would be a material One, if found for the De- 
fendant ; as Payment before the Day, would be Payment at 
the Day.) The Defendant ought to have pleaded it as Pay- 
ment at the Day: For Payment before the Day is, in point 
of Law, Payment at the Day. 


T* S was an Action of Debt, on a Bond condi- 


Mr. Aſpinall contra, for the Defendant, admitted that 
this Reaſoning would hold in Caſes of Money made pay- 
able, by the Condition, at and upon a fixed certain Day: 
But the Caſe, He ſaid, was quite diffetent, where the Mo- 
ney is made payable at or before ſuch a Day; which is the 
preſent Caſe. To prove which, He cited the Caſe of 
* Tryon v. Carter, M. 8 G. B. R. where Lord Hardwicke 
laid down the Rule of pleading to an Action of Debt upon 
Bond with a Special Condition to be, That wherever 
« the Defendant pleads a Performance of the Condition, 
„ the Plaintiff muſt aſſign an abſolute Breach ; though this 
be not neceſſary where he pleads a cellateral Matter (as 
«© a Releaſe,” 


And 


Friday 2d 
May 1760. 


* There is 
an imper- 

fect Note 

of this Caſe 
in 2 Strange 
994. 
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And the Cour agreed to this DiftinQtion ; and faid 
that the proper Method, in Caſes where the Money is made 
. * payable © at or before ſuch a Day,” was to plead, as is 
done here, (if the Fact was fo,) *©* that it was paid at ſuch 
« precedent Day.” And then, if the Plaintiff diſputes the 
Reality of any Payment at all, he may reply © That it 
« was not paid at the particular Day mentioned in the Plea, 
„ nor at any Time lakes or after that Day: And this will 
bring the Point to the material and proper iſſue, © Whether 
« it has been ever paid at all, or not.“ 


They held, conſequently, That the Plaintiff, in the 
— Caſe, ought to have replied, and not to have de- 
mur red. | 


Whereupon, Mr. Howard prayed a Day or Two's Time, 
to move to withdraw his Demurrer, and reply to the De- 
fendant's Plea. | 


— 


Which was granted. 


Rex ver/. Inhabitants of Chriſtchurch. 


See this C As E abridged, in the TaBLE ; and at large 
in the Quarto-Edition of my SETTLEMENT Casts, 


Ne. 1 58. p. 494- 


Johnſon 


ge 
Iz 
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* Johnſon and Another, Aſſignees of Hargreaves P. 950. 


a Bankrupt, ver/. Smith, Widow, Executrix 
of Thomas Smith, her late Huſband. 


Hil. 33 G. 2. Rot'lo 24. 


HIS was an Action upon the Caſe upon Aſump/r, 

| brought by the — — of the Bankrupt's Eſtate 
and Effects, for . 200/. for Goods ſold and delivered by the 
Bankrupt (before his becoming ſo) to the Defendant's Teſ- 
tator, in his Life-time. | | | 


It came before the Court, upon a Demurrer to the De- 
fendant's Rejoinder : And it is neceſſary to ſtate the Plead- 
ings particularly ; becauſe a great Part of the Argument 
turned upon them, 


Tueſday 6th 


May 1760. 


The Atftion was laid in Lancaſhire: And there was no- Declaration. 


thing extraordinary in the Declaration. It was a Common 
and Uſual Declaration, containing 175. Counts. The 
firſt Count was For that Whereas the Defendant's Teſta- 
tor Thomas Smith in his Life-time, before the ſaid Richard 
Hargreaves became a Bankrupt, to wit, on the fr/t Day of 
January in the Tear of our Lord 175 3, at Preſton in the ſaid 
County, was indebted to the faid Richard Hargreaves in 
200/. of lawful Money of Great Britain, for divers Goods 
Wares and Merchandizes by the ſaid Richard Hargreaves 
before that Time fold and delivered to the ſaid Thomas at 


his Special Inſtance and Requeſt ; And being ſo indebted, 


He the ſaid Thomas in Conſideration thereof, afterwards in 


his Life-time, to wit, On the ſame Day and Year aforeſaid, 
at Preſton aforefaid, undertook and to the ſaid Richard 
Hargreaves before He became a Bankrupt then and there 
faithfully 8 to pay to Him the ſaid 2000. when He 
the ſaid Thomas ſhould be afterwards thereunto requeſted ; 
And whereas &c. (This Count is upon a Promiſe to pay 


what they were reaſonably worth, and an Averment of their 


being worth 200l.) Nevertheleſs the faid Thomas, in his 
Life-time, and the faid Mary (the Defendant) fince his De- 
ceaſe, hath not nor hath Either, of them paid c. There 
were two Other like Counts, differing only in this, that they 
laid the Promiſe to be on 1 March 1756; and charged the 
Debt to be due, and the Promiſes made to the Afignees, 
(not to Hargreaves Himſelf.) | 


firſt pleads that her Teſtator did not, in his Life-time, 
*< undertake and promiſe, in Manner and Form c.“ And 
upon this, Iſſue is joined. | 


PaxT IV. Vor. II. T And 


The Defendant, having ED plead ſeveral Pleas, 


iſt Plea, 
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Saturday 3d 
May 1760. 


And the Cour agreed to this Diſtinction; and faid 
that the proper Method, in Caſes where the Money is made 
* payuble at or before ſuch a Day,” was to plead, as is 
done here, (if the Fact was ſo,) „that it was paid at ſuch 
« precedent Day.” And then, if the Plaintiff diſputes the 
Reality of any Payment at all, he may reply © That it 
« was not paid at the particular Day mentioned in the Plea, 
% nor at any Time 2 In or after that Day: And this will 
bring the Point to the material and proper iſſue, * Whether 
it has been ever paid at all, or not.“ 


They held, conſequently, That the Plaintiff, in the 


preſent Caſe, ought to have replied, and not to have de- 


mur red. 


Whereupon, Mr. Howard prayed a Day or Two's Time, 
to move to withdraw his Demurrer, and reply to the De- 
fendant's Plea. | 


Which was granted. 


Rex ver ſ. Inhabitants of Chriſtchurch. 


See this Cass abridged, in the TanLs ; and at large 
in the Quarto-Edition of my SETTLEMENT Casts, 
No. 158. p. 494- 


Johnſon 


th 
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* Johnſon and Another, R of Hargreaves P. 950. 


Tueſday 6th 


a Bankrupt, ver/. Smith, Widow, Executrix u 1560. 


of Thomas Smith, her late Huſband. 


Hil. 33 G. 2. Rot 'lo 24. 


HIS was an Action upon the Caſe upon Aſſumpſit, 
| brought by the — — of the Bankrupt's Eſtate 
and Effects, for . 200/. for Goods fold and delivered by the 
Bankrupt (before his becoming ſo) to the Defendant's Teſ- 
tator, in his Life-time. ; | 

It came before the Court, upon a Demurrer to the De- 
fendant's Rejoinder : And it is neceſſary to ſtate the Plead- 


ings particularly; becauſe a great Part of the Argument 


turned upon them, 


The Attion was laid in Lancaſhire : And there was no- Declaration. 


thing extraordinary in the Declaration. It was a Common 
and Uſual Declaration, containing ſeveral Counts. The 
firſt Count was—PFor that Whereas the Defendant's Teſta- 
tor Thomas Smith in his Life-time, before the ſaid Richard 
Hargreaves became a Bankrupt, to wit, on the firſt Day of 


January in the Tear of our Lord 175 3, at Preſton in the ſaid 


County, was indebted to the ſaid Richard Hargreaves in 
200/. of lawful Money of Great Britain, for divers Goods 
Wares and Merchandizes by the ſaid Richard Hargreaves 
before that Time ſold and delivered to the ſaid Thomas at 
his Special Inſtance and Requeſt; And being ſo indebted, 


his Life-time, to wit, On the ſame Day and Year aforeſaid, 
at Preſton aforeſaid, undertook and to the ſaid Richard 
Hargreaves before He became a Bankrupt then and there 
faithfully JD to pay to Him the ſaid 2001. when He 
the ſaid Thomas ſhould be afterwards thereunto requeſted ; 
And whereas Cc. (This Count is upon a Promiſe to pay 
what they were reaſonably worth, and an Averment of their 
being worth 200l.) Nevertheleſs the faid Thomas, in his 
Life-time, and the faid Mary (the Defendant) fince his De- 
ceaſe, hath not nor hath Either of them paid c. There 
were two Other like Counts, differing only in this, that they 
laid the Promiſe to be on 1 March 1756; and charged the 
Debt to be due, and the Promiſes made to the Afignees, 
(not to Hargreaves Himſelf.) | 


The Defendant, having Leave to plead ſeveral Pleas, 
firſt pleads © that her Teſtator did not, in his Life-time, 
*© undertake and promiſe, in Manner and Form Ec.” And 
upon this, Iſſue is joined. | 


paar IV. Vor. II. T "a 


He the ſaid Thomas in Conſideration thereof, afterwards in 


it Plea, 
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P. 95 1. And for further Plea, She ſays “ That the ſaid Tho- 
* mas Smith did not promiſe or undertake, in Manner and 
24 Plea, Form as the ſaid #/ [93 hrs and Richard Leigh have 
* above complained againft Her, at any Time within Six 
« Years next before the Day of axhibiting the APORESAID 
« BILL of the ſaid William Jobnſon . Richard Leigh.” 


3d Plea. And for further Plea, as to the two firſt Promiſes men- 
tioned in the Declaration, She pleads a Sett-off, 


Replication The Plaintiff's reply, as to the Defendant's ſecond Plea 
16 1d Plea, in Bar, * That after the making of the faid ſeveral Pro- 
* miſes and Undertakings in the ſaid Bill mentioned, and 
after the ſaid Richard. Hargreaves became a Bankrupt, 
* and alſo aiter the Deceaſe of the ſaid Thomas Smith, and 
«© wiTHIN fix Tears next after the making of the ſaid 
& ſeveral Promiles in the faid Bill mentioned, to wit, on 
« the 28th Day of November in the 32d Year of the Reign 
* of our Lord the now King, They the ſaid William Jobn- 
* ſon and Richard Leigh, for the Obtaining and Recovery 
« of their Damages by reaſon of the Non- Performance of 
*« the-Promiſes and Undertakings in the ſaid Bill mentioned, 
« ſued out of the Court of our faid Lord the King before 
the King himſelf, (the ſaid Court then being at West- 
„ner in the County of Middleſex, Jagainſi the ſaid Mary, 
« a certain Writ of our faid Lord the King called a La- 
„IT Ar, directed to the then Sheriffs of the City of York ; 
By which faid Writ, our ſaid Lord the King commanded 
„the ſaid Sheriffs that they ſhould take the ſaid Mary, 
in the ſaid Writ called Mary Smith Widow and Execu- 
* trix of Thomas Smith her late Huſband deceaſed, and 


' * Fobn Dee, if they might be found in their Bailiwick, 


and ſafely keep them, So that the ſaid Sheriffs might have 
their Bodies before our ſaid Lord the King at Veſtminſter 
on Tueſday next after the Octaves of St. Hilary then next 
** following, to anſwer the ſaid William Jobuſon and Richard 
Leigb Aſlignees of the Debts Goods and Effects which 
% were of the faid Richard Hargreaves a Bankrupt, in a 
« Plea of Treſpaſs; And that the ſaid Sheriffs ſhould have 
* then there that Writ: Which ſaid Writ they the ſaid 
« IV. J. and R. I. as Aſſignees in Form — 5 ſued 
out againſt the faid Mary as Executrix as. aforeſaid, 
„irn IxT ENT that the ſaid Mary might be perſonally 
* ſerved with a Copy thereof according to the Form of the 
<« Statute in ſuch Caſe made and provided, and that the ſaid 
«© Mary might appear at the Return of the faid Writ in the 
*« ſaid Court here, at the Suit of the ſaid Hm; J. and R. I. 
* and that the ſaid Hm. J. and K. L. as Aſſignees in Form 
* aforeſaid might thereupon exhibit their Bill in the ſaid Court 
here, againſt the ſaid Mary as being Executrix as afore- 
*« ſaid, for the Obtaining and Recovery of their Damages 
by Occaſion of the Non-Performance of the ſeveral _ 
+ miſes 


is Pat a W 


0 9 * Y W vw  » R9hake Wo 


Eaſter Term 33 Geo. 2. 


« * miles and Undertakings in the ſaid Bill mentioned, ac-* P. 95 2. 


cording to the Cuſtom oſ the ſaid Court here. At which 
« ſaid Tueſday next after the Octave of Sr. Hilary, the ſaid 
. J. and R. L. as Aſſignees in Form aforeſaid, came by 
their Attorney aforeſaid; And the ſaid Mary likewiſe 
„came by the ſaid T. H. her Attorney, and appeared in the 
ſame Court here at the Suit of the ſaid . F. and R. L. 
* according to the Exigency of the ſaid Writ and the Cuſtom 
* of the faid Court here: And thereupon the faid Vn. J. 
«and Rd. L. as Aſſignees in Form aforeſaid, according to 
* their aforeſaid Intention, in the Term of St. Hilary in 
the 32d Year of the Reign of our ſaid Lord the now King, 


© exhibited their aforeſaid Bill in the ſaid Court of out ſaid 


Lord the King before the King Himſelf, againſt the ſaid 
Mary as being Executrix in Form aforeſaid, for the Ob- 
* taining and Recovery of their Damages by occaſion of the 
© Non-Performance of the ſeveral Promiſes and Undertak- 
* ings in the ſaid Bill mentioned.” And the faid Vm. J. 
and Rd. L. further ſay, That the ſaid Thomas Smith in 
his Life-time, wITHIN F Years next before the ſuing 
&* out of the ſaid Writ called a LatTitar, did undertake 
e and promiſe, in Manner and Form as the faid Vm. J. and 
„Rd. L. have above complained againſt the faid Mary.” 
And this the ſaid V J. and R. L. are ready to verify: 
Whereof they pray Judgment, and their Damages by 5 
of the Non- Performance of the aforeſaid Promiſes and Uu- 
dertakings to be adjudged to them c. 


And as to the laſt Plea in Bar to the two firſt Counts, Replication 
They reply“ that Hargreaves was not indebted in Manner to 3d Plea. 


„and Form as the Defendant has in that Plea alledged :” 
Upon which, Iſſue is joined. 


And the faid Mary, as to the aforeſaid Replication of the Rcjuinder. 


faid Wm. J. and Rd. L. to the Plea of the ſaid Mary ſecond- 
ly above pleaded in Bar, ſays, That yy THe CovursE 
** and CUSTOM OF THE CouRT of our Lord the King here, 
« 2 Merit of LATITAT ſued out AFTER THE END or any 
„TERM #5 SUPPOSED fo have iſſued out of the ſaid Court 
« here WITHIN the Term then PRECEDING.” But the ſaid 
Mary further ſays, That the ſaid Writ of Latitat in the 
« aforeſaid Replication mentioned was REALLY AND TRULY 
e ſued out of the ſaid Court here,by them the ſaid William and 
« Richard, AFTER the ſaid 28th Day of November in the 
« ſame Replication mentioned, (being the LAS Day os Mi- 
© CHAELMAS TE RN inthe ſaid 324 Year of the Reign of our 
« ſaid Lord the King, ) that is to ſay, on the x1GnuTH Day 
« of Decempen in that Year ; and on the s N Day and 
« Year, was SIGNED according to the Form of the Statute in 
« ſuch Caſe made and provided ; And that the ſaid Thomas 
«© Smith did or promiſe or undertake,in Manner and Form as 
& the ſaid Wilkamand Richard have above complained,at any 


Z 6 Time 
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P. 953. Time WẽIrUIx sIx Years NEXT, BEFORE THE 
« $A1D EIGHTH Day or DECEMBER, 07 which Day, the 
* ſaid Writ of Latitat was ſo REALLY and 1n TRUTH ſued 
- © out as aforeſaid:” And TH1s the ſaid Mary is ready to 
verify. Wherefore She prays Judgment Whether the ſaid 
William and Richard ought to have or maintain their afore- 
ſaid Action againſt Her. 


Demurrer. To this Rejoinder the Plaintiffs demur, generally : And 
the Defendant joins in Demurrer. 


This Demurrer was argued, on Tueſday 5th February 


1760, by the two Counſel who had _ the Pleadings 3 


vis. by Mr. Serj. Poole for the Plaintiffs, and Mr, Tates for 
the Defendant. 


The only Queſtion was, © Whether the Truth of the 
Fact could, in this Caſe, be averred contrary to the Ficti- 
„on of Law.” | 

Mr. Serj. Poole, for the Plaintiffs, argued that the Re- 
joinder was a bad One, for two Reaſons: 


iſt. It is averring againſt the Record: 


2dly. It is contrary to, and deſtructive of the Pradice of 
this Court; and tends to deſtroy the Writ of Latitat itſelf ; 
For the Writ would be a Nullity, if teſted in Vacation. 


iſt Objeti- Firſt—lt is an Averment againſt the Record. For the Tefte 

I of the Writ is a Matter of Record. 1 Siderf. 271. Baily 
v. Bunning. 1 Med. 188, Farrer v. Brooks, Adminiſtrator 
of To. Brooks. Cro. Car. 264. Watts v. Baker. 1 Ro. Abr. 
538. Title Court, Letter M. pl. 4. S. C. 1 Sid. 53. Dacy 
v. Clinch. Style 156. Coles v. Sibſye. Carthew 233. Cul- 
liford v. Blandford. Sir T. Jones 150. Walburgh v. Sal- 
tonſtall. 1 Lutwv. 333. Aldworth v. Hutchinſon. 


In Paſ. 5 G. 2. C. B. The Caſe of Jenes v. Burnet was 
an Aſſumpfit againſt the Defendant, brought by the Plaintiff 
as Indorſee of a Promiſſory Note, by an Attachment of 
Privilege. The Defendant pleaded ** that the Attachment 
„ iſſued on the 12th of February, and that the Note was 
te not indorſed till after that Day.” The Replication was 
„That rewera the Writ was ſued out in the Vacation &c, 
« on ſuch a Day, though teſted on the 12th of February, 
and that the Note was indorſed before that Day.” And 
on Demurrer, the Replication was held bad. This is a Caſe 
in Point: For it was That rewerd it wvas ſued out in Va- 
« cation-time, vis. on ſuch a Day c.“ 


The only Caſes where this has been attempted in this 
Court, are the two following; viz. Hoare v. Yates, P. 5 G. 
2. B. R 


* Lad — 
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ment was given in that Caſe ; it having been, at laſt, ended 
between the Parties. It was upon a Bill of Middleſex, 


Which has no Teſte : But this is on a Latitat, which has 


« a Teſte.” The other Caſe was that of Metcalfe v. Bur- 
roughs, M. 14 G. 2. B. R. S. P. But this Cafe, though 
ſolemnly argued, was never determined: It was to have 
been argued a ſecond Time; but never came on any more. 


In Proof of the Second Poſition, He cited the Caſe of 2d Objecti- 


* Eaſtwick v. Cook, P. 2. G. 2. B. R. 1 Saund. 298. — 


Greene v. Jones, 1. Sider f. 304. Mandamus, pur Sterling, 


al. Moniers. 2 Salk, 700. Shirley v. Wright. 


Theſe Caſes are in Point, to prove“ that a Latitat 
«© really teſted in Vacation would be void.” And if the 
Plaintiff ſhould have a Verdict and Judgment upon ſuch an 
Iſſue as this, it would be a Nullity and erroneous. And 
yet if the Rejoinder be proper, the Plaintiff muſt be obliged 
to ſurrejoin accordingly : Which would be nugatory. 


Suppoſe upon a Fine, (where the Writ of Covenant 
always bears Teſte before the Dedimus,) It ſhould be aver- 
red“ that in Fa# the Writ of Covenant did not iſſue 
„till after the Dedimus,” This would, if it were to be per- 
mitted, ſet aſide all the Land Securities in the Kingdom. 
So, in the Caſe of Recoveries, any ſuch Averment of the 
Proceſs iſſuing, in Fact, in Vacation-time, would be bad. 
By Law, no Proceſs can iſſue, but in Term-time, in any 
Caſe whatever. This Method of Pleading might be ex- 


tended to all Caſes, if it were to be allowed in any. 


And the Defendant is Eſtopped from averring this Fact: 34 Objedie 


For the ObjeQion ariſes from One who is Party and Privy on. 
to the Suit ; Which differs from Caſes of Averments by 
Strangers, who are intitled to many Privileges which Privies 
can not claim. 


Mr. 7. ates, contra, for the Defendant. 


This is an Action on ſeveral Promiſes made by the Defen- 
dant's Teſtator; To which, She pleads Non aſſumpfit infra 
fax Annos of the Time of exhibiting the Bill. The Plain- 
tiffs reply That the Plaintiff ſued out a Latitar teſted on 
* the 28th of Nowember.” The Defendant rejoias That 
« in Fact the Latitat was iſſued out on the 8th of December; 
* And that the Defendant's Teſtator did not promiſe within 
* 6 Years of that Day.” To which Rejoinder, the Plain- 
tiffs have demurred. , 


This 


Eaſter Term 33 Geo. 2. 


* P. 965. 


* This Point depends upon the ConftruQtion of the 
Statute of Limitations: And the Queſtion is, What is a 
CoMMENCEMENT or SUING of the Action, within that 
Statute ; And, Whether the Defendant be at Liberty to aver 
the real and true Day, on which the Latitat in Fact iſſued. 


Mr. Serj. objects That this is Averring againſt the Re- 
cord; That it would be deſtructive of the Practice of the 
* Court, and even of the very Writ itſelf > and“ that the 


« Defendant being Party and Privy to the Suit, is eſtopped 
« from averring this Fact.“ 


It may be obſerved, in the firſt Place, that No TesTE of 
this Writ is expreſsly SHEWN ; nor is there even a Refe- 
rence ** prout patet per Recordum:” The Plaintiff only al- 
ledges That he ſued out a Latitat teſted on the 28th of 


« November. 


However, what We deny is the Fact © that the Writ 
© ISSUED en the 28th of November.” The very Iſſuing of 


the Writ at all, may be denied: Much more, the Time of 


iſſuing it, or the Day upon which it iſſued, We ſay That 


in Fad it did not iſſue, till the 8th of December. This 
Fact We aver, and rely upon. 


And the true Time of taking out the Latitat may be aver- 
red, contrary to the nominal Teſte : The Plaintiff may de- 
clare ſo ; And the Jury may find ſo. This was determined 
in the Caſe of Malburgb v. Saltonſtall, 1 Vent. 362, 363. 


The Suing out this Writ is a Matter of Fa#; an Act 
done by the Plaintiff : And the Court will net intend © That 
this Latitat was really ſued out and iſſued in Term,” mere- 
ly becauſe it is teſted in Term time; Eſpecially, when the 
Fact appears upon the Record to be otherwiſe. And the Fact 
does ſo appear upon the Record: For the Demurrer admits 
That the Writ was, in Fa&, ſued out and iſſued our 
of Term.” | 7 | 


And there is nothing to preclude the Defendant from 
ſhewing and averring this Fact: Here is no Eſtoppel at all; 
becauſe the Truth is apparent upon the ſame Record. Co. 
Lit. 352. a. b. lays down the Rules of Eſtoppels; and the 
8th Rule is expreſsly ſo. The Caſe of Kemp v. Geodal in 
1 Salk. 277. ſettles the Difference about Eſtoppels; and 
lays it down * That where the Eſtoppel appears upon 
« the Record, the other Side may demur.” 1 Lutw. 329, 
333» 334. Aldworth v. Hutchinſon was the ſame Point: 
And it is there obſerved © That if that Judgment was giv- 
« en upon the Reaſon of an Eſtoppel, a Covenant might 
« be in Judgment of Law broken, where, in Fact, it was 
& not broken,” 


But 


„ = * 
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* But even ſuppoſing the Teſte to have been formally * P. 956. 


and expreſsly ſhewn, yet the Time when a Latitat 185veD, 
is traverſable, and may be averred different from the Teſte. 
The Caſe of Bilton v. Jobnſon and Long, in 2 Keb. 173, 198. 
and Raymond 161, is a Reſolution in Point, moſt expreſs 
and ftrong. The Cafe of Chancy v. Rutter, 3 Keb. 213. 
was a ſubſequent Determination of the ſame Point, accord- 
ingly ; and upon the Authority of the former Caſe, and of 
Bennet and Pillin's Caſe, The Caſe of Lagall v. Dyer, 2 


Salk. 650. is ſtrong in Point: Where the Court held a Writ 


teſted of a preceding Term, though /egally a Proceeding oi 
that Term, yet not to be ſo in Fat. And 1 Ro. Abr. 552. 
Letter F. Pl. 4, 5. is to the fame Effect, and diſtinguiſhes 
between the Purchaſe of the Writ, and the Date of it. 


The Caſe of Man v. Adams, in 1 Siderf. 432, was an 
Action of Debt againſt an Executor; who pleaded plene 
adminiſtravit: And there was a Replication of © Aﬀets Jie 
« exbibitionis bille, ſcilicet the © 23d of October.“ The 
Court faved to the Defendant, upon Evidence, the Time of 


the coming in of the Bill. 


The Stamp-Ad requires the Officer who ſigns the Latitat 


to ſet down the Day and Year of Signing the Writ. Now 


the Officer could never he convicted of a Neglect of his Duty, 
if no Averment could be made contrary to the Teſte, 
Therefore there are Caſes where this may be done. 


The next Conſideration is, Whether his be a Caſe, 
* where it may or ought to be done.” 


As to the Caſe of Watts v. Baker, in Cre. Car. 264. It 
concludes Nothing to the preſent Caſe. The Time of ſuing 


out the Writ could not be in Queſtion in that Caſe: For 


the very Arreſt itſelf was prior to the Tender of Amends. 


4 | 
The Caſes of Dacy v. Clinch, 1 Sid, 53. and Coles v. 
Sibſye, in Style 156. and Culliford v. Blandford, in Cartheww 
233. are only. That ſuing out a Latitat within 6 Years 
« will fave the Statute :” They prove Nothing more. 


In the Caſe of Metcalfe v. Burroughs, the Return was ſet 
forth ; and the Record referred to. As to the Cafe of 
Aldworth v. Hutchinſon, in 1 Lutw. 333. there was no final 
Judgment, nor any Cauſe ſhewn; And the Reporter's own 


ote upon the Judgment ni/t, is again it, 
| The 
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* P. 957. 


* V. 2. 


ones 149. 
7 Ventr. 


62. Shinn, 
32. 


* 


* The Caſe of Jones v. Burnet differs from this Caſe : 
And there, the Plaintiff contradicted his own Writ, He 
might have brought his Action ſooner too. And that was 
an Attachment of Privilege: This is a Latitat. 


In the Caſe of * Walburgh v. Saltonſtall, Holt only 
argued as Counſel: He did not ſpeak as a Judge. There- 
fore what He there ſaid, was no Authority at all: Eſpecially, 
as the Court determined againf? him. TS 1 


The Caſes of Baily v. Bunning, and Farrer v. Brooks, 
were Queſtions on Common Law' Points : This 1s on the 
Conſtruction of an Ad of Parliament. And the fiitious Rela- 
tion of the Teſte ought not to claſh with the Intention of the 
Legiſlature, in the Conſtruction of an Act of Parliament. 
Much leſs ſhall the f&itious Relations of Law owerturn the 
Intention of the Legiſlature in a Statute made for the Secu- 
rity of the Subject, and to prevent ſtale Demands from be- 
ing ſet up. 5 | 


The Caſe of Green v. Riwett, in Salk. 421, and 422 par- 
ticularly mentions this Statute as being to be favoured; 
* becauſe the Security of all Men depends upon it.” 


The Words of the Statute are commenced and ſued 
„ wiTHIN 6 Years, and NOT ArTER:“ Therefore the 
Plaintiff can not enlarge the Time to 6 Years and 4 Months. 
The Word © ſued,” is as ſtrong as if it had been © afually 
« ſued:” And it is confined to ** not after” the Six Years. 
So that the Plaintiff was actually barred by the Statute, be- 
fore he ſued this Writ, And Fiction ſhall not elude the 


| Statute, when the Plaintiff was a/ready barred by it. Theſe 


Fictions do not always prevail: And they ſhall never prevail 
ſo as to work a Wrong. The Caſes of Bilton v. Fohnſon and 
Long; and Chancy v. Rutter ; and 1 Ro. Abr. 552 ; and Man 
v. Adams, all prove this, | 


It has been urged, ©** That this Rejoinder would 4ſt roy 
** the Latitat itlelf, by making it a Nullity and erroneous.” 
But this Writ was, in Fad, originally a Nullity, within the 
Meaning of this Statute ; as being ſued in Vacation, after 
the 6 Tears were expired, However, here the Averment is 
eſſential to the Merits of the Caſe, and the Proviſion of the 
Statute. / the Writ was in Fad ſued out, after the Six 
Years expired; it is immaterial, Whether it be a Nullity or 
not, in Point of Legal Form: For the Time of ſuing out, 
muſt here be taken in the true /ub/antial Senſe of the 
Words, | : | 
| He 


| 
Eaſter Term 2 : Geo. 2. | 


ſe : ® He alledged that the Juſtice of the preſent Caſe was on * P. 958. 
He his Client's Side; And relied upon his Obſervation above- 
was mentioned, that this Rejoinder purſues the very Words of 
the Statute, which is a beneficial Law, and ought to be fa- 
Doured. 
nly Mr. Serj. Poole, in Reply. It appears upon the Face of 
ly the Record, That the Teſte and Suing out of this Writ 
N « was in Term- time: For it is neceſſarily to be preſumed 
that the Writ muſt have actually iſſued on the Day when it 
FR was teſted, which muſt be in Term-time. And it is here, in 
* this Replication, alledged in the Common Way of ſetting it 
* out in Pleading. | 
” The Efloppel here appears upon the Record itſelf ; And 
* therefore it need not be pleaded by a Party to the Record. 
W As to the Caſe of Bilton v. Jobnſon and others, in 2 Keble 
" 173, and 198, and in Raymond 161. That may ſafely be 
| admitted to be Law: For that is the Caſe of a Stranger; 
(for the Defendant, the * Sheriffs Bailiff, was a Stranger to # 7, 2 Ke. 
* the Original Action ;) and it was for the Furtherance of ble 173. 
4 Juſtice, and to prevent Frauds. But that Caſe does not 
prove That it may be done by Parties and Privies.” Har- 
riſon's Caſe cited in 3 Keb. 213, 214. in the Caſe of Chancy 
4 v. Rutter, expreſsly takes the Diſtinction between Stranger: 
e and Parties or Privies; and ſays That a Stranger is not 
” concluded; but the Party is.” The Cafe of Pigot v. 
y Rogers, Cre. Fac. 561. was alſo the Caſe of a Stranger; not 
8; of a Party or Privy. 
e As to the Stamp-Adt, and the Statute of Fraud. The for- 
e mer only relates to the Officer; It does not affect the pre- 
l ſent Doctrine. The latter relates only to Purchaſers : The 
4 Judgment is the ſame as it was before, with regard to all 
? other Perſons. 
As to Conftruing the Statute of Limitations according to 
p the Intention The Commencing a Suit,” and“ Suing out 
4 &* Proceſs,” (the two Expreſſions uſed in the Statute,) muſt 


mean the very ſame Thing : and this muſt be determined by 
the TesTe of the Proceſs ſued ou as a Commencement of 
|;  » the Suit, 985 | 
Lord MaxSTIZID— This is the ſeventh or eighth Time 
that this Queſtion has been argued at the Bar : Therefore 
there needs no further Argument. We will conſider of it. 
2 8 Cok. apvis.” 


Lord MaxsTIELD now 4elivered the ſolemn Reſolution | 
of the Court; (having firſt ſtated the Pleadings very par- | 
ticularly ; in which, he faid a great Part of the Argument 
conſiſted.) | 

1 | This 


Eaſter Term 33 Geo. 2. 


_ = Y 


— —— 


* P. 959. 


tYy. 1, 


2, 3. 


— 


* This Demurrer can only be ſupported upon one of theſe 
two Grounds ; either (1ſt.) That the Fat awerred is no? 
relevant; Or (2dly.) Suppoſing it relevant, That Proof 
cannot be received, to ſbew the Truth. 


The firſt depends upon the Conſtruction of the Statute of 
Limitations * 21 Jac. 1. c. 16. | | 

Now there never was a plainer Propofition, conceived in 
plainer Engliſh Words, than the Rule laid down by this Act 
of Parliament: It enaQs ** That all Actions upon the Caſe 
„ (other than ſuch Accounts as concern the Trade of Mer- 
„ chandize between Merchant and Merchant, their Factors 
„and Servants) ſhall be couuENCED anD SUED within 
„Six Years next after the Cauſe of ſuch Actions or Suit, 
* and xoT after.” 


The Statute is Negative, and prohibits that which muſt 
be the Act of the Party. Be the Form as it may, Ihe 
SUING COMMENCING OT BRINGING an AQtion, muſt be 
by ſome Ad of the Party: And Thar is the Thing prohi- 
bited, after the Expiration of the limited Time. 


The preceding Act of Limitation, 32 H. 8. c. 2. com- 


. putes the Preſcription, from the Time run before the + 


ESTE of the Writs therein mentioned: But, becauſe haz 
would not be a true Criterion of the Time of commencing 
Suits within the Proviſions of this Statute of 21 Fac. 1. c. 16; 
The Legiſlature has, in the latter, (which profeſſes to be 
made for quieting of Mens Eſtates and avoiding of Suits,) 
purpoſely avoided mentioning the Teſte of Writs, the Exhi- 
biting Bills, the Arrefting, the Holding to Bail, Summon- 


Ing, Serving or any other Form of Proceſs ; but leaves to 


every Court, to ſay © What Ad of the Parly ComMEncts 
* the Suit ;” and, after the limited Time, forbids that being 
done. The Moment the Six Years expire, the Prohibition: 
attaches : The Legiſlature ſays he ſhall not ſue ATEN 
„ that Time.” If the Time expired in June, and He 
takes out his firſt Proceſs in Ofober; That Ad done by him 
in October is prohibited, and againſt the Law: For the 
Statute ſays he ſhall xor ſue arTer. If by Antedating the 
Writ, He does fue after; then this Effect of the Antedate is 
directly contrary to both the Words and Meaning of the 
Act of Parliament. | — r 


No Anſwer has ever been given to this, but by ſuppoſing 
that the Statute meant to prolong the Time, as to Suits in 
the King's-Pench, as far as the Cour/e of that Court, of Ante- 
dating Writs, would carry it. 


This 


| 
| 


Eaſter Term 33 Geo. 2. 


— — 


Words are general : ' he Reaſon of the Law is general, and 
incompatible with this Exception. 


hy bar the bringing Suits by Original, and not by every 
other Writ? Why ſhut the Door of every concurrent Jurit- 
dition throughout the Kingdom, while the Court of King's 
Bench was lett open ? What ſhould be the Period, was at 
firſt arbitrary and indifferent: But when it is once fixed, 
It muſt equally bar, in every Court ; Otherwiſe, it is no 


Limitation of Actions, nor Avoidance of Suits. 


The Courſe © of Ante-dating Writs ſued out in the Vaca- 
* tion, and ſuppoſing them to be of the precedent Term,“ 
affords no Colour for implying ſuch an Exception. The 
Legiſlature might have faid ©* that after Six Years a Writ 
„ thould not be ſued out in the Vacation, though bearing 
<« Teſte before the End of the Six Years.” If Taking out the 
Writ be that Frſt Step by which the Party brings or commences 
his Suit, The Legiſlature has ſaid, That after Six Years 
© He ſhall not tale out the Writ,” The Statute confiders 
the Time when the Suit is really brought; and can by no 
Poſſibility be implied to refer to the retroſpeQive Teſte of 
the Writ, by the Courſe of this Court. 


Tf ſo plain a Thing can be made plainer, there happens to 


be a Clauſe in the AQ, which is decifive #—** Sufficient * The gth 
% Amends may be tendered for an involuntary "Treſpaſs, Clauſe. 


© before the Action brought.” Apply the Argument to this 
Clauſe, and the Proviſion will be thus;—** To prevent 
* frivolous and vexatious Suits, there may be a Tender of 
« ſufficient Amends, BEFORE the Action brought : but by 


* Bench, the Party may, arTer the Tender, bring his 
Action with an Ante-date, which ſhall ower- reach and de- 
feat the Tender.” And ſo the implied Reference repeals 
the expreſs Text, q 


© an implied Reference to the ran. of the Court of King's 


It happens moſt unfortunately too, for this Hypotheſis 
* of an implied Reference to the artificial Commencement of 
* an Action by the Courſe of this Court,” that if it was ad- 
mitted, the Suing out a LarTiTar would not fave the Run- 
ning of the Statute, The B1LL here is as an Original Writ, 
and the Want of it equally cured, after a Verdict: It is the 
firſt Proceſs upon Record ; and, by the Courſe of this Court, 
the Commencement of the Action. The Form of pleading 
the Statute of Limitations ſhews that : It is“ Ante Impe- 
trationem Brevis,” in the one Caſe ; © Ante Exhibitionem 
% Billz,” in the other, i 


| It 


1 


This begs the Queſtion, againſt | Demonſtration, The“ P. 960. 
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6 — 2 


P. 951. * It was not ſettled till many Years after the Statute, 


53. lately, in M. 21 G. 2. Henderſon v. Whitaker et a': It 
was determined that the Plaintiff may reply a Latitat.“ 
'There could be no Doubt but that Exhibiting the Bill was 


bringing the Action; and therefore the Plea. “ that Six 


„ Years had run before Exhibiting the B1LL,” was certainly 
[mg But the LaTirTar was held (and rightly held) to 
ave the Bar, within the Reaſon and Equity of the Caſe. 
The Statute did not intend to bar, unleſs the Party had 
acquieſced Six Years. But he who ſued out a Latitat, to 
bring the Defendant into Cuſtody that he might declare 
againſt him, did not acquieſce, within the true Meaning of the 
Act; though, artificially, the BILL is, upon the Record, 
the fir ſt Step. The Day He ſued out the Latitat, He might 
have taken out an Or1G1NnaL: And any Conſtruction of 
the Statute; to make it bar One Form of Suing, while Others 
were open, was nugatory and contrary to its true Intent. 
But to bring it within the Equity of the Law, the Latitat 
muſt be taken out with Intent to declare in that Aion, and 
muſt be continued to Filing of the Bill, | 


When the Replication of a Latitat came to be allowed to 
ſave the Bar and prevent the Running of the Statute, be- 
cauſe Suing out a Latitat was, in real Truth, an AQ of Dili- 

ence in the Party, and the fr/? Step towards recovering his 
1 by the Action depending, (though in a fri legal 
Senſe, by the Courſe of this Court ſuch Action is not deem- 


ed to be brought till the Bill is filed ;) It would be moſt ex- 


traordinary and moſt unequitable; not to allow this Equity to 
be rebutted by the Defendant, by ſhewipg, ** that in real 
« Truth the Time was run before the Plaintiff took any 
Step.“ He was actually barred, before he ſued out the La- 
titat; though, in Form, by the Courſe of this Court, As 
the Action is ſuppoſed to be brought later, the Latitat is ſup- 
poſed to be taken out earlier, than the real Truth. 


Very unequal would that Interpretation be, which ſhould 
conſtrue the ſame Words, for the Plaimiff, accerding to the 
real ſubſtantial Truth of the Thing, in Oppoſition to legal 
Forms; and againſt the Defendant, accarding to legal Noii- 
ons and Forms, contrary to real Truth : More eſpecially when 
the Law, from the Nature of it, ought to be taken liberally 
in Favour of Defendants, | 


The Limitation of Suits is founded in public Convenience ; 
and attended with ſo much Utility, that Courts of Equity 
adopt this Statute as a poſitive Rule, and apply it, by Parity 
of Reaſon, to Caſes not within it. | 1 
8 


54 
7 
* 
i 
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* This very Cauſe, between Parties who (on both Sides) * P. 962. 
are Strangers to the whole Tranſaction, ſhews the Wiſdom of 
ſame Limitation. 


Therefore We are All clearly of Opinion, That, within 
the true Meaning of the Act of Parliament, Six Years having 
expired BEFORE the Latitat was In FACT TAKEN OUT, is | 
ſufficient to rebutt the Matter of the Plaintiff's Replication 
which alledges, that although the Suit was not brought 
within the Six Years, according 10 the Courſe and legal Nuti- 
ons of this Court, Yet, in Fad, It was brought within the 
Time, by ſuing out the Latitat. Which brings Me to the 


Second Point—Whether the Patty may be permitted to 
SHEwW that the Latitat was taken out after the Six Years 
expired. 


If the Txsrr of a Latitat was concluſive, Wrong muſt 
neceſſarily be done, in many other Caſes as well as the pre- 
ſent ; And great Inconvenience and Abſurdity would follow. 
No Man, whoſe Cauſe of Action aroſe in the Vacation, 
could ſue out this Proceſs till the next Term: Which would 
be an Injury to Plaintiffs, and defeat the very End for 
which this Practice was introduced, The Defendant might 
be arreſted long before the Writ: He might be ſued after he | 
had made a legal Tender; which would be a manifeſt In- | 
jury to Defendants. |, þ 


But the Court would not endure that a mere Form or Fic- 
tion of Law, introduced for the Sake of Juſtice, ſhould work 
a Wrong, contrary to the real Truth and Subſtance of the 
Thing: and they have (for 150 Years) uniformly held, 
© That where it became material to diſtinguiſh, They would 
« conſider the Day when the Writ was talen out, as the 
* Subſtance ; and the Teſte, as the Form,” | 


In the Caſe of * Prgot v. Rogers, it was held That a Latitat H. 17 J. 1. 
bearing Date before the Bond upon which the Action was Cre. ec. 
brought, but returnable after, was right; becauſe, ſays the 581. 
Court, * the Proceſs always bears Telte the laſt Day of the 
Term before,” So in 3 Keb. 213. An Obligation“ not 
«© to proſecute before a limited Time,” was holden not to 
be broken by a Latitnt taken out arTER the Time, though 
it was teſted BEFORE : The Reaſon given is, becauſe the 
latitat is not ſuable with any other Teſte than of the 
« preceding Term.” 


Where the Arre/t is before the Actual Suing out of the 
Wit, It has been often determined © that it cannot be juſ- 
*« tified ; and that the Day when it iſſued may be averred, 
* notwithſtanding the Teſte is before the Arreſt.” 1 

he 
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* P. 963. 
1 P. 19 C. 
2. Ray m. 


161. and 2 
Keble 198. 


Plaintiff replies © That the faid Writ was in Truth proſecuted 


+ 2 KXeble 
198, 


P. 21 C. 2. 
1 Vent. 28, 


* M. 2g C. 
2: 3 Keble 
213. 


+Tr. 8 Car. 
1 Cro, Car. 
264. 


*The Caſe of 1 Bilton v. Jabnſon and others, was Treſpaſs 
and falſe Impriſonment in London. The Defendant pleads 
that J. S. ſued forth a Writ of Latitat, the laſt Day of 
Trinity Term, directed to the Sheriff of R; and by Vir- 
tue of that, the Sheriff of the ſaid County made a War- 
rant to the Defendant, whereupon he took the Plain- 
tiff; (Which is the ſame Impriſonment;) ab/que hoc that 
He is Guilty in London, wel aliter, wel alia modo. The 


** aſter the Impriſonment, to wit on the gth of Auguſt.“ 
Upon this, the Defendant demurs. And it was Adjudged 
for the Plaintiff ; “ Becauſe although the Teſte of the Wiit 
is upon Record, and the Plaintiff can not aver againſt it, 
“ Yet here will be great Inconveniencies if the Plaintiff 
cannot ſet forth the very Time when it was purchaſed : 
* And the Relation of the Date to the laſt Day of the pre- 
«« ceding Term is only calculated to prevent Fraud, but 
„Nor to juſtify a Tort.” And in the ſame Caſe, Ld. Ch. ]. 
„ Kelynge is reported to have ſaid, That the Time when a 
© Latitat iſſued forth is traverſable, and may be averred 
e otherwiſe than according to the Tefte:” Which was agreed 
„by the Whole Court; For a Relation ſhall not work a 
« WONG.“ If a Man be. taken in the Vacation by 
„% Warrant without Writ, and a Latitat be procured teſted 
in the preceding Term, it ſhall not diſcharge the Wrong 
« done after the Tefle, and before the adtual Taking out of 
„the Writ; but the Plaintiff may take Iſſue, when it was 
« proſecuted in Truth,” . FE 


In the Caſe of || Hanway v. Merrey, It was holden, ©* that 
„though a Latitat may be taken out before the Cauſe of 
Action, yet the Party cannot be arreſted upon it till after: 
And in that Caſe, the Court diſcharged the Arreſt. 


In the Caſe of * Chauncy v. Rutter, In Treſpaſs and 
falſe Impriſonment, the Defendant juſtified by Arreſt on a 
Latitat ; The Plaintiff replied, ** that the Writ was taken 
% out after the Arreſt ;” To which Replication, the Defen- 
dant demurred: Er per Curiam, ** The Ante-date of: the 
« Writ will not ſuffice, if the Proceeding be after.” 


So, as to Tenders—ln the Cale of + Watts v. Baker, It was 
holden That a Tender came too late after an Arreſt upon 
e Latitat.” But the Ground of that Caſe implies, that if a 
Tender was made before the Latitat taken out in Fact; the 
retreſpective Teſte of the Writ, (which might be even before 
the Cauſe of Action,) could not deprive the Defendant of 
the Benefit of that Tender. 


In an Action upon the Caſe, where it is neceſſary to ſtate 


the T "ing out a Latitat, the Party may declare © that it 


« was /ued out ſuch a Day in the Vacation, bearing Teſte the 


«© laſt 


. 1 W „ 
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& laſt Day of the preceding Term:“ Or, if the Tee“ P. 964. 
only be ſtated in the Declaration, and the Queſtion ſhould 

turn upon the preciſe Day when it was taken out, the Jury 

may find it. And this was Adjudzed, fo long ago as the * H. 3, 34. 
Reign of Charles the Second. The Declaration alledged - 2 55 3 
the Latitat to be ſued out of the Court on the 21ſt of Ja- a TH — 
nuary: The Jury found that the Teſte of it was on the 28th T. Foxes 
of November, being the laſt Day of the preceding Term ; 149. and r. 
but that it was indeed ſued out of the Court on the 21ft of 35. 
January, as the Plaintiff had declared. The Declaration 

was held to be good, becauſe it was according to the Truth of 

the Fact, though the Teſſe of a Latitat muſt be of the pre- 

ceding Term. | | | | 


In the + ſame Caſe, reported in + 1 Ventr. 362. It is FThisisan- 

ſtated that a Special Verdict was found, that the Latzita? are 1 
„ bore Teſte the 28th of November 32 Car. 2. but was neee Teras 
really taken out on the 2 iſt of January following.” Holt, later than 
who was Counſel for the Defendant, argued that by Lav it that in Sir 
mult be deemed to be taken out the 28th of November, when 7. J***s- 
the Tefle is. Ld: Ch. J. Pemberton is reported to have given 
the Rule in the following Words— We know, the Cour/e 
* of this Court is, to Tefte Latitats taken out in the Vacati- 
on, as of the Term preceding: and the Courſe of a Court 
is the Law of a Court. The Plaintiff might have declar- 
„ ed, That he ſued out a Latitat the 21ſt of January, teſted 
„the 28th of Nowember preceding: And if he be not eſtop- 
« ped to declare fo, Surely the Jury may find the whole 
Matter.“ And ſo Judgment was muon Tok the Plaintiff. 


Numberleſs are the Acts of Parliament inthe Statute-Book, 
which give Actions /o as the Suit be brought or commenc- 
© ed within One, Two, Three, or Four Months, or ſome 
langer Time, and not afterwards :” And many give Acti- 
ons to the Party aggrieved, to be brought within 2, 3, or 
4 Months; And if the Party aggrieved do not ſue within 
that Time, then to a common Informer. | 
| 4 Ad. 
Notwithſtanding the Doubt in the Caſe of || Culliford v. A. af 
Blandford, It is now ſettled © that a Latitat is a good Com- 1592. in B. 
% mencement of a penal Action ;” and was ſo holden in K. 
this Court, in H. 22 G. 2. in the Caſe of t Bridges gui tam, + I fod the 


fame iy: 
v. Knaplon. ſolemnh de- 


| termined i. 

If the Tefte of a Latitat was to be conclufive as to the Time en:thaCale, 
of Suing, the Time given by the Legiſlature might be en- in the very 
larged to double or triple the Number of Months. After Term next 


preceainę. 


Expiration of the Time given ons Party aggrieved, the „%, Ha, 


common Informer might take out a Writ: And then the Han, qui tan 


Party aggrieved might defeat his Right, after it had attached, &c.v. Hi. 
by taking out a Latzzat with an Ante-date, By this meer taker & 8. 


* 


ai 8 


Form, or Fiction of Law, (which for good Purpoſes "= 1748. 22 G 
R 
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C. 15. 


* the Latitat an Ante - date, merely as a Matter of Form,) 
Penal Statutes would be rendered more Penal; and Men 
would be ſubject to Penalties to which, by Law, according 
to the Truth of the Caſe, they are not liable "8, 


The Plaintiff who ſues upon any of theſe Acts (which are 
very numerous) muſt take out the Writ, in Fact, within 
the Time; The Tefte of the Writ will not be ſufficient. 
The 42 done by him, in commencing the Suit within the 
limited Time, is in the Nature of a Condition precedent, to 
intitle him to maintain that Action. | | 


If the Legiſlature had not taken for granted, That the 
„true [ime of ſuing out a Writ might be ſhewn, in Op- 
<< poſition: to the Teſte,“ It would have been abſurd to have 
limited the Time to One, Two, or Three Months, follow- 
ed by the Negative Words and not afterwards ;”” Or, in 
Default of the Party aggrieved Suing within ſuch Time, 
to give an immediate Right to a common Informer: And 
yet this is the Form in which ſuch Acts are Penned, from 
the Beginning to the End of the Statute-Book. f 


The AQ of 23 H. 6. * gives a Penalty of 40l. to the 
Burgeſs choſen and not returned, /o as He ſue for the fame 
within E Months; or to any other Perſon, who, in Default 
of him ſo choſen, ſhall ſue for the ſame. | 


Suppoſe Latitats were taken out, upon this AQ, by the 
Party aggrieved, and alſo by many other Perſons, in the Long 
Vacation, all bearing the Date the laſt Day of Trinity Term ; 
How could it be determined V bo had a Right to fue,” 
but by ſhewing the true Times when the Writs were reſpec- 
tively proſecuted ? 


The 9 Ann. c. 14. gives an AQion to the Perſon loſing 
107. at Play, to be brought within 3 Months; and if he do 
not ſue within that Time, then to any Body elſe. There 
are a Multitude of Modern Acts, down to the preſent Seſſi- 
on of Parliament, penned exactly in the ſame Way. 


T haye been told, That at Vi prius it has often been 
ruled, in Suits upon ſuch Statutes, ** That the true Time of 
oy N out the Writ may be ſhewh, notwithſtanding the 
cc ee. ; 


The very Penning of 8 G. 1. c. 19. is abſolutely inconſiſt- 
ent with the Notion of the Tefte being concluſive ; becauſe 


it ſays, the Suit ſhall be brought before the End of the 


« next Term: Which this Doctrine would conſtrue - to 
mean after the End of the next Term.“ | 


But 


; 


Eaſter Term 32 ( 


Zeo. 2. 


— 


* But there is One Act in the Stat 


would be deciſive, that the true 1 


« Writ may be ſhnewnu And that is 


F. 4. * where, (for preventing Abuf 


without legal Proceſs,) the Officer i 
very Day when the Writ is ſigned 
could never be ſhewn in Pleading, 


ute-Book, which alone * P. 966. 
[ime of Suing out the 
the 5 W.& M. c. 21. 
es by arreſting Perſons 

required to enter the 
| But if the very Day 
or Evidence, it 


* "Tis Sed. 
46. in the 
original 
printed Sta- 
would tute. And 


have been moſt abſurd to have provided a Record from it is repeat- 


which it might appear. 


the Teſte ſhall not be conclulive ; but takes it for grante 


that it is not. 


The Statute does not ENACT that ed in the 9, 


io, z. e. 
z 25. §. 42. 


It was due to the great and long Litigation which this 
Queſtion has borne in Weſiminſter- Hall, to conſider care- 


fully every hing that has been faid, and to look into 


evety Caſe or Authority that has been quoted on the other 
Side.— l have done ſo: And, upon the moſt minute Exami- 
nation, am not able to find any Principle of Law, Deter- 


mination, or Authority, which contradicts the Propoſition I 


have endeavoured to prove, vis. 


© Time of Suing out a Latitat i 
* ſewn, notwithſtanding the Tefte. 


The Arguments againft allowing 
drawn from Rules and Caſes, the R 
the ſame, though they bear a ſeemir 


No Concluſion can be drawn fro! 
the Caſe of a Writ which ouGurT 7 
is ſued out, and which may be qua; 
Irregularity, if it be antedated. 


I allow the Maxim laid down in 
other Bocks, © That no Man ſhall 
prove that ſuch a Writ was ſued « 
from that on which it bears Date 
Reaſon ; ** Becauſe contradiQting thi 
dit ſome judicial or other Officer « 


But this only goes to the Mode 
Date does not finally conclude the P. 
a Summary May, by Application tot 
the Writ iſſues. And taerefore in th 
in the Caſe of the || King v. Mann, 
Court inclined to difallow the Plea ; 
upon Motion, hecaule it was ante dat 


But an Averment “ that a LArT11 
« of the precedent Term, iſſued i 
vor tend to“ diſcredit the Offic 
PART IV. Vo. II. 


rty. His Redreſs is in 


e Court of Exchequer, 


* 


er:“ For, by Law, it 


That where the true K 
5s material, It may be 


'” 


ſuch an Averment, are 
eaſon of which is not 
g Similitude in Sound. 


m Rules, eſtabliſhed in 
o bear Date the Day it 
hed upon Motion, tor 


+ Ploxwwden, and many + Prod, 
be allowed to plead or 491. 9. 49%. 
Put on a different Day © 

"A Plowden gives the 

> Teſte tends to diſere- 


f Record.” 


of Redreſs: The falſe 
he Court out of which 


upon an Extent, The || 2 Strange 
and. fet aſide the Writ 749: 
ed. 


ar teſted the laſt Day 
n the Vacation,” does 


mm ay 
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* P. 967. * may ſo iſſue, and ought to be ſo ante-dated. It can not 
| be ſet afide upon Motion for Irregularity ; becauſe it is 
right. The Averment does noT contradict the Record; 
becauſe, taking the Courſe of this Court together with. the 
Teſte of the Writ, it ſtands indifferent latins the Writ 
was ſued out the laſt Day of the Term, or in the Vacation. 
And there is the Difference between ſuch a Writ as this, 
and thoſe that are intended by Plowden. 


The Reaſon why No body ſhall be permitted to aver 
that a Judgment was ſigned after the firſt Day of the 
« Term,” or © that a Fieri facias was taken out in the 
* Vacation, is, becauſe the Fact is not relevant : The 
legal Conſequences do net depend upon the Truth of the 
Fact, on what Day the Judgment was completed, or the 
Writ of Fieri facias actually taken out; but upon the Rule 
of Law, that they ſhall be deemed complete, and bind to 
« all Intents and Purpoſes, by Relation.“ 


The Moment the Law faid, Judgments ſhould bind 
% Purchaſers only from the Signing,” it followed, that, in 
the Caſe of Purchaſers, the Time of Signing might be ſhexvn. 


If, to invalidate the Writ, there was an Averment 
« that it 1s5$UED on a Day in the VacaTion;” There 
the Inference would hold from the Caſe of a Judgment, or 
Fieri facias: And, to be ſure, Ter an Averment could not 
be allowed; becauſe, to that Purpoſe, the Fad is not rele- 
want ; For, by Law, a Latitat may iſſue in the Vacation, 
teſted the laſt Day of the precedent Term. 


Authorities, that a Latitat is void, if it bears Teſte out 
* H. 12 G. f Term,” (which is the Caſe of * Buckridge v. Wright,) 
1. in B. R. prove nothing to the preſent Purpoſe ; . it is equally 
certain that it may be purchaſed out of Term, provided 

the Tefte be formal. | 


7 P. e G. 2. The Caſe of + Jones, an Attorney, v. Burnet, upon a 


in C. B. Mrit of Privilege, is not applicable. The Court there 


held the Replication to be inſufficient, but abated the Writ : 
And the Ground they went upon, was, 'That it appeared on 
the Plaintiff's own Shewing, that his Writ Lore Date 
«© BEFORE his Cauſe of Action, though in Fact taken out 
* after.” But they confidered that Writ as in the Nature 
of an ORIGINAL, and therefore abateable, if it bear Date 
before the Cauſe of Action. 


Now the direct contrary is the eſtabliſhed Law in the 
Caſe of a LATI TAT; for it may bear Date before, if really 
proſecuted after. the Cauſe of Action. 


The 


be the Ground, then, in Judgment of Law a Covenant 
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— 


* The Caſe of f Aldworth v. Hutchinſon has been much * P. 968. 
relied upon, though it was never argued again: Judgment I 1 La. 
Nifi is ſaid to have been given for the Plaintiff ; and no 379 323. 
Cauſe ſhewn. But no Judgment is entered upon the Roll. 

And there might be a very good Reaſon to give Judgment 

for the Plaintiff, upon the true Conſtruction ot the Covenant. 

The + Words might very fairly take in all Proceſs as of that V ILulær. 
Term; eſpecially a Judicial Writ, which muſt proceed upon 331 Ita 
a Ground prior to the End of the Term. The Reporter, 3 — 
Suppoſing the Time of Suing out the Scire facias to be ma- Proceſſus. 
terial, paſſes a ſtrong Cenſure upon the Judgment, if it ſtop Querela, 
the Party from ſhewing the Truth. For He ſays, If ſuch Ferturbatio, 


Clameum, 


* may be broken, when in Reality and Truth it never was — 


„broken: Quod nota.” And it would be well worth Not - tiagerent 


ing indeed: for no Propoſition could be more unjuſt. incipi &c. 
per vel ante 


ſinem ter- 


Upon the Argument in this Cauſe, It was faid “ that Ld. mini Sci“ 
© Hardwicke, in the Caſe of Hoare v. Yates, was of Opi- Mich' tunc 
nion againſt the Averment ; and that Mr. J. Lee came over prox' ſe- 
eto that Opinion; and that His Lordſhip was ready to have duen.“ 
given Judgment, when He was told the Parties had 
agreed. 


cannot form an Opinion upon a Point of Law, which 
would not be ſhaken by ſo great an Authority. But His 
Lordſhip has been ſo good as to let me have his Notes of 
the two Arguments, ia that Caſe, before Him. There is no 
Notice taken in his Lordihip's own Notes, of what might 
fall from Himſelf: And it does not appear from his Lord- 
ſhip's Notes of what Mr. Juſt. Lee ſaid, that He changed his 
Opinion. His Lordſhip ſays, He believes He had not formed 
a concluſive Judgment in his own Mind ; and that He cer- 
tainly had made no Preparation towards delivering it in Court. 
And He has been pleaſed to tell me, that He inclined to the 
Opinions of Mr. Juſtice Page and Mr. Juſtice Lee, (who were 
for admitting the Averment in the Defendant's Rejoinder,) 
againſt the Opinion of Mr, J. Probyn, who thought it could 
not be admitted, by Law, 


And We are All moſt clearly of Opinion, That the 
„ Awverment in the Defendant's Rejoinder ought, by Law, 
to be admitted,” Conſequently Demurrer muſt be 
over-ruled ; and 


JupGMenT for the Derenpanrt. 


2 , Martin, 


» + 


ku 
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Martin, ex dimiſſ. Henry Weſton, ver/. Mow- 


lin. 


* was a Special Caſe from Dorſeſſpire Aſſizes, Upon 
an Ejectment brought for the Recovery of a Cloſe of 
Paſture, of 12 Acres, called New Cloſe, Parcel of the Manor 


of Wyke Regis and Ellavell in the County of Dorſer, On 


„Not guilty” pleaded, and Iſſue thereon, the Cauſe came 
on to be tried: And a Verdict was found for the Plaintiff, 
Subject to the Opinion of the Court, on the following Caſe. 


It appeared That the Prernifſes are Copyhold of Inherit- 
ance, holden of the faid Manor; And that on 29th April 
1691, One Andrew Fuchler and Rachel his Wife did duly 


make a Surrender of the Premiſſes, to Henry Weſton, in the 


Words following. 


Then the Caſe ſets forth this Surrender, in hec Verba: 
Which is to the Uſe of the ſaid Henry Weſton in Fee ; Who 
was, at the ſame Court admitted accordingly; Under a 
Proviso and AGREEMENT * That if the aforeſaid An- 
« drew Buckler and Rachel his Wife or Either of them, or 
„the Heirs Executors and Aſſigns of Either of them ſhould 
« pay or cauſe to be paid to the ſaid Henry Weſton his Heirs 
«« Executors or Aſſigns, the Sum of 5/. 10s. upon the 29th 
„ Day of October then next, and the full Sum of 225/. 10s, 
eat or upon the 29th of April 1692, Then the ſaid Henry 
* Wefton his Heirs or Aſſigns, ſhould, upon the Requeſt 
and at the Coſts of the ſaid Andrew and Rachel or One of 


„e them, SURRENDER into the Hands of the Lord and 


„Farmers of the ſaid Manor, the Premiſſes aforeſaid with 
„the Appurtenances, To the Uſe and Behoof of the ſaid 
* Andrew, for the Term of his Life; And after his De- 
« ceaſe, to the Uſe and Behoof of the ſaid Rachel for 
«© Term of her Life; And after the Deceaſe of them and 
«© Both of them, to the Uſe and Behoof of the Heirs of the 
% Bodies of Them, begotten or to be begotten ; And for 
% Default of ſuch Iſſue, then to the Uſe and Behoof of the 
„Right Heirs of the ſaid Andrew for ever, according to 
© the Cuſtom of the ſaid Manor. But if the ſaid Andrew 
and Rachel their Heirs or Aſſigns ſhould make Default in 
Payment of the Several Sums aforeſaid, or any of them, 
according to the Tenor and true Intention of this Condi- 
© tion, that then this preſent Surrender ſhall remain to the 
e ſaid Henry Meſton his Heirs and Aſſigns for ever, in Force 
and Effect as aforeſaid.” 


That by Virtue thereof, the ſaid Henry Weſton did enter 
into Poſſeſſion thereof, and was in Poſſeſſion at the Time of 
his Death, which happened on the 6th of April 1705. 


That 


et Parcella; Ad * et Uſum 


* punctuabit, prout ſuperius limitat 
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* That the ſaid Sum was not paid according to the Con- * p. 970. 


dition of the ſaid Surrender: And it appeared that the Equiry 
of Redemption of the Premiſſes was not forecloſed or Releaſe 
during the Life of the {aid Henry 2 


It further appeared, that the ſaid Henry Heſton, on the 
22d of July 1699, ſurrendered the Premiſſes and divers other 
Copyhold Eſtates in the ſame Manner, in the Words follow- 
ing, * Ad hancCuriam venit Johannes Gray Unus Cuſtomar' 
« Tenem' iſtius Manerij, et hic in plena Curia, virtute cu- 
* juſdam Scripti vocat' a Letter of Attorney ei direct', et 
Authoritate per idem Scriptum concefſ” ſub Manu et Sigillo 
„Henrici Weſton al' Cuſtomar' Tenen' Manerij prædict' 
„ geren' Dat' die et anno ſupradict', bt in nomine et ex parte 
jpſuus Henrici Weſton, ſurſum reddidit in manus Domino- 
rum et Firmar' Manerij prædict', Un' le Gentleman's Land 
* vocat' Lane Houſe &c &c &c (deſeribing ſeveral Parcels 
lying within the ſaid Manor,) Acetiam Un' Clauſ” Paſture 
de novo incluſum continen' per eſtimationem duodecim Acras 
* &c &c (deſcribing the Premiſſes in queſtion,) Necnon totum 
„ Statum Jus Titulum Intereſſe Clam! et Demand” quzcunque 
„ predict? Henrici Weſton tam in Lege quam in Aqui- 
* TATE de et in Præmiſſis prædict' et qualibet inde Parte 
rædicti Henrici Weſton 
« pro termino Vitæ ſuz ; Et poſt Ejus deceſſum, Ad Opus 
« et Uſum talis Perſonz five Perſonarum cui vel quibus, et 
« pro tali Statu ſive Statibus qual ipſe prædictus Henricus 
* Weſton, per Ultimam Voluntatem ſuam aut per aliquod 
4 aliud Scriptum ſub Manu et Sigillo prædicti Henrici 
© Weſton, dabit deviſabit limitabit declarabit five appunctu- 
& abit ; Et pro defectu talis Donationis Deviſamenti Limita- 
* tionis Declarationis five Appunctutationis, Ad Opus et 
Uſum rectorum Hzredum ipſius Henrici Weſton in perpe- 
tuum, Secundum Conſuetudinem Manerij prædict. Super 
« quo, ad iſtam eandem Curiam vegit prædictus Henricus 
« Weſton, et cepit de Dominis et Firmar' prædictis præmiſſa 
e prædicta ſuperius ſurſum reddita cum omnibus et ſingulis 
*« eorum pertin, Habend' et Tenend' omnia et ſingula Præ- 
* miſſa prædicta cum ſuis pertin', præfato Henrico Weſton 
pro termino Vitæ ſuæ; et poſt Ejus Deceſſum, tali Per- 
« ſonæ five Perſonis cui vel quibus, et pro tali ſtatu five 
« ſtatibus qual ipſe prædictus Henricus Weſton, per ultimam 
„ Voluntatem ſuam aut per aliquod aliud Scriptum ſub manu 
« et ſigillo ſuis, dabit deviſabit limitabit declarabit five ap- 
r; Et pro defeQu inde, 
eſton in perpetuum, ſe- 

prtædicti; SuBJEz ct” 


« reQtis Hzredibus ipſius Henrici 
„ cundum Conſuetudinem Maneri 


© tamen ſeparalibus ConDITIONIBUS in quibuſdam Copijs 
« Rotulorum Cur' Manerij præd mentionat', quarum ſeparal“ 
« Dat' ſunt prout ſequen', viz. 


n' gegen Dat. 24to. die 
| Janusrij 


822 
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rr 
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„p. 971.5 Januarij 1682; Alter' geren' Dat 17 die OQobris 


« 1689; et un' al geren Dat' 29 die Aprilis 1691; per 
« antiq' Redd' inde per annum, ac per omnia aP Onera 
«© Opera Conſ' Seas et Servitia inde prias debita et de jure 
„ conſueta. Et pro tali ſtatu et Ingreſſu &c, prædictus 
Henricus Weſton dat' & c: Et fic admiſſus eſt inde Te- 
nens, fecitque &c.“ 

That the Premiſſes in the laſt mentioned Surrender called 
by the Name of © One Cloſe of Paſture newly incloſed, 
containing by Eſtimation 12 Acres,” are the Premiſſes in 
Queſtion ; and the fame as were contained in the ſaid firſt 
mentioned Surrender. \ 

On the zoth of September 1701, (the ſaid Andrew Buckler 
being then dead, and the ſaid Rachel his Widow living,) the 

ſaid Henry Weſton made and publiſhed his /aff Mill, in Wri- 


ting; and thereby deviſed in the Words following—* As to 


* my Worldly Eftate, IJ diſpoſe thereof as followeth. And 
„ firſt I give to my Son William Weſton the Sum of 2o0/. 
* of lawful Engliſh Money, to be paid to Him, within One 
« Year next after my Deceaſe: And as to the Security for 
* the Payment thereof, I do hereby cyarce All thoſe my 
„Lands Tenements and Hereditaments within and Parcel 
« of the Manor of Wyke Regis 2 which were hereto- 
fore ſurrendered to Me by John Gray deceaſed ; And alſo 
« All that my Cloſe of Meadow called Orchard Meadbæu, 
lying and being in the Town of Weymouth in the faid 
County. Item, I do hereby {!rifly charge and command 
* my Son Henry Weſton to take great Care of my Wife, his 
Mother ; and to find and provide for Her, during her 
Life, ſufficient and convenient Neceſſaries of All Sorts. 
Item, I give and devife unto my Daughter Mary Wallis 
Widow, One Yearly Annuity or Yearly Rent-Charge of 
15/. to be paid to Her Yearly and every Year from my 
Death, for and during the Term of her Natural Life, 
clear of all Deductions, and to be iſſuing due and pay- 
able to Her out of thoſe my Lands called Marſb and 
«© Bowneham, within and Parcel of the ſaid Manor of Wyke 
* Regis: Which faid Yearly Annuity or Rent Charge 1 do 
< heteby direct to be paid to my ſaid Daughter Yearly and 
every Year by 4 equal quarterly Payments to be made on 
«© &c,; the firſt Payment to be made Fc. And if Default 
ſhall be made at any Time or Times in Payment of the 
„ ſaia Annuity or Yearly Rent-Charge of 15/1. on any or 
either of the Feaſts aforeſaid, then I do hereby deviſe 
„ unto my ſaid Daughter the ſaid Lands called Bowneham 
* and Marſb for and during the Term of her natural Life. 
* And whereas Rachel Buckler Widow flands indebted to 


Ae, in a Conſiderable Sum of Money, I do hereby appoint 


and give Her twelve Months Time after my Death, to pay. 

« the ſame: And I do give Her gol. to be allowed out of the 

* ſaid Debt, Item, I give to the Poor of the Pariſh of Hyſte 
| YT * Regis 
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on Account of the Mortgage aforeſa 
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&« # Regis aforeſaid, the Sum of 41. to be diſtributed amongſt ® P. 972. 


e them, by my Executor herein after named, at my Fune- 
« ral. Iten, ALL my Lands Tenements and Hereditaments 
4% wITHIN AND PARCEL OF THE SAID Manor or 
«© WVEkE Recis, And alfo all other my Lands 'Tene- 
« ments and Hereditaments in the County of Dorſet, {Such 
% Parts thereof as are above charged for the Payment of the 
&« ſaid 200/, to my ſaid Son William, and for my ſaid 
“ Daughter's Annuity, ſubject thereto), I do give and de- 
« viſe unto my faid Son Henry Weſton, and unto Ann his 
« now Wife, and to the Heirs of the Body of my faid Son 
« Henry on the Body of the ſaid Ann lawfully begotten and 
© to be begotten ; and for Default of fuch Iſſue, to my Right 
„ Heirs for ever. Item, I give and bequeath to my ſaid Son 
« Henry Weſton All my Goods and Chattels and Perſona] 
« Eftate whatſoever ; He paying my Debts Legacies and 
„Funeral Expences : And I do hereby make and appoint 
Him my ſaid Son Henry Wefton my Executor.“ 


That the ſaid Teſtator was ſeized in Fee of the ſaid Cloſe 
called Orchard Meadow, in the ſaid Will mentioned, 


That the Teſtator died on the 6th of April 1705, with- 
out revoking or altering his ſaid Will; which was proved 
by the ſaid Henry Meſton the Son, in the Month of May 
following. | 


That it did not appear Whether the ſaid Rachel Buckley 
was Or was not indebted to the ſaid 2 eftator otherwiſe than 
a, 


That the ſaid Money vor having been paid, and the ſaid 
Rachel being alſo dead, Joun BucxLer Son and Heir 
of the ſaid Andrew and Rachel, was on the 24th Day of 
% 1705, at a Court of the ſaid Manor, admitted Tenant 
of the Premiſſes ; and did, at the ſame Court, make the fol- 
lowing Surrender of the Premiſſes in queſtion, to the ſaid 
Henry Weſton the Son: Which Admittance and Surrender 


are ſet forth in hæœc Verba. The Admittance is in Common 


* totum Statum Jus Titulum Interefſe Clam' et Demand? 
© ſua quæcunque tam in lege quam in æguitate de et in 
% Præmiſſis prædict' et qualibet inde parte et parcella ; Ad 
<« opus et uſum Henrici Weſton Hæred' et Aſſign' ſu in per- 
e petuum, ſecundum Conſ' Sc.“ Upan which Surrender 
the ſaid Henry Weſton was admitted 


That the faid Henry Weſton (the Son) having Iſſue, 
amongſt Others, the Leſſor of the Plaintiff (his Eldeſt Son) 
and a Daughter Sarah Weſton, did on the 27th Day of 
April 1738, at a Court of the ſaid Manor, make the fol- 
Jowing Surrender: Which Surrender is ſet out in hc Verba. 
and appears to be a Surrender © of the Premiſſes, in com- 

| mon 


Form: And the Surrender is O 5 Premiſſes, necnon 
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iſt Point. 
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« mon Form, by the ſaid H. W. To the Uſe and Behoof 
„of Him the ſaid Henry Weſton, for and during the Term 
& of his Life; and from and after his Deceaſe, To the 
„ Uſe and Behoof of Saran Wesron Daughter of Him 
* the ſaid Henry Weſton, her Heirs and Aſſigns for ever.“ 
And the ſaid Henry was, at the fame Court, admitted ac- 
cording to his ſaid Surrender. 


That the Premiſſes in the laſt mentioned Surrender called 
New Cloſe,” are the Premiſſes in Queſtion. 


That the beforementioned Ax , the Wife of Henry Weſ- 
ton the Son, was then living, and did noT join in the ſaid 
Surrender. 5 


That the ſaid Sarah V. efton afterwards intermarried with 
2bn Mowlin : Both of whom are dead, leaving the De- 
endant their Eldeft Son and Heir. 


That the ſaid Henry Veſton the Son died on the 18th of 
December 1749; having ſurvived his ſaid Daughter Sarah. 


The faid Ann his Wife died on the 23th Day of Nowem- 
ber 1756. 


On the Death of the ſaid Henry Weſton the Son, The 
Defendant, by his Guardian, entered; and hath been hi- 
therto in Poſſeſſion of the Premiſſes in Queſtion. 


It appeared, that, by the Cuſtom of the Manor, Copy- 
hold Eſtates may be intailed, and barred by Surrender. 


The Queſtion ſubmitted to the Judgment of the Court 
was—* Whether the Plaintiff, upon this Caſe, is intitled to 
recover.“ | 


This Caſe was argued, on Tueſday the 6th of May 1760, 
by Mr. Glynn for the Plaintiff, and Serjeant Stanniford for 
the Defendant, | 


Mr. Glynn (for the Plaintiff) divided it into two Queſtions ; 


VS. a 


iſt. Whether Any Efate Tail was cxrAT ED by the Will 
of Old Henry Weſton the Grandfather, to Henry Weſton the 
Son and Ann his Wife and the Heirs of their two Bodies. 


2dly. If any ſuch Eſtate Tail was thereby created, Then 
Whether it was Baxrep by the Surrender of Henry Weſton 
the Son, wir nour his Wife Ann, on 27th of April 1738. 


Firſt—He inſiſted that an Eflate Tail was created by Old 
Henry Wefton's Will. | 


He 
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4 He argued that the Teſtator clearly conſidered this as * P. 974. 
a Real Eſtate, and meant to dewi/e it as ſuch, and not as 


perſonal Eſtate. He was in Poſſeſſion of it; He had ad- 
yanced near the full Value upon it; and He ſaw no Proſpect 
of its being redeemed ; and He had ſurrendered it to the Uſe 
of his Will. 


The Eftate paſſed by the Surrender: The Will is no more 
than a Declaration of the Uſes of the Surrender. 


And as to the Clauſe in the Will relating to Rachel! Buck- 
ler's „ Rlanding indebted to the Teltator in a conſiderable 
Sum of Money,” It does not at all appear, what !'ccu- 
niary Connexions ſubſiſted between the Leſtator and Her: 
This might be ſome ether diſtinct Debt, that had no Rela- 
tion to this Mortgage of her Huſband's. 


The Surrender made by Fohn Buckler, the Son and Heir 
of Andrew and Rachel, to Henry Weſton the Son, is by no 
Means a concluſive Circumſtance. For John Buckler did 
not mean to aſſert any Right 1 Himſelf, in the Eſtate: He 
only meant to confirm Henry Meſton's Title to it. 


If the Money ſhould be paid in, a Court of Equity would 
direct it to be laid out in Land, 


Secondly The Eſtate Tail could xo be barred by the 2d Point, 


ſingle Surrender of Henry Meſton alone, wir Hour bis 
Wife, For He and his Wife took a Joint Eſtate for their 
Lives by EnTierTy, under the Will of old Henry Weſton. 
1 Inft. 183. Marquis of Winchefter's Caſe. 3 Co 1. Owen 
v. Morgan, there cited, and reported in 3 Co. 5. 4. 


And if this be the ConſtruQtion as to Freeholds, it muſt be 
the ſame as to Copyho/ds : For the ſame Rule holds in Both. 
Cole's Complete Copybolder 69. : 


No Bar could ariſe ffom this Surrender, Whether it be 
conſidered as analogous to a Fine, or as a Recovery, 


1ſt, Conſidering it as analogous to a Fine, It only makes 
a Diſcontinuance. A Surrender can't have the Effect of an 


Eſtoppel. 2 Ro Rep. 256. Southcott v. Adams, (2d Point of 


that Cafe.) It is a Deed-Poll. No Concluſion ariſes, as to 
the Reverſion in Fee to Himſelf, 


2dly. Conſidering it as a Recovery, It would not be good, 
by the Caſe of Owen v. Morgan, juſt now cited: For He 
has aſſumed to himſelf a different Tenancy, ſrom what he 


was intitled to, 


But 
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* P.975. But Fines and Recoveries are not to be applied to Copy- 


bolds, or compared to Surrenders of Copybolds. 


A Surrender is in a Nature of a Conveyance, and operates 
as an Extinguiſbment. A Surrenderor can't make a Diſcon- 
tinuance, unleſs He has a Capacity of ſurrendering both the 
Inberitance and Eſtate. Co. Litt. 325, a. But this Surren- 
deror had no Power to convey it as a Remainder: He had 
no Power over the Tenancy ; which He took by Entierty. 
- This Surrender is totally void Nothing could be conveyed 

by it. Surrenders are upon the Foot of Grants or Releaſes K 
A Perſon can neither grant releaſe nor ſurrender more than 
He has in him. A Leaſe by the Huſband would have been 
void after his Deceaſe: The Tenancy is in the Wife. And 
thus it is, in Cafes of Waſte: So alfo of a Copyhold Ma- 
nor. Cro. Jac. 99. Therefore this Act of the Huſband 
alone, without his Wife, is not voidable, but void: He 
could only convey an Eſtate of Freehold for his o<vn Life. 


Conſequently, There is a good Eftate in the Leſſor of the 
Plaintiff; And it is not affected by this Surrender. 


Serjeant Stanni ford, who argued on behalf of the Defen- 
dant, previouſly obſerved, that whether this Eſtate is to be 
conſidered as Copybold, or as Perſonal Eftate, it ftill comes 
to the ſame Perſon, vis. Henry V Seen. the Son, who is both 
Dewiſee and alſo Executor: And Copyhold Lands are liable 
to pay Debts ; And it does not appear that there was ſuffi- 
cient, without it, to pay the Teltator's Debts. And He 
alſo took Notice of the Clauſe in old Henry Wefton's Sur- 
render to the Uſe of his Will, That the Limitations in 
„ his Will were to be sus j ECT To THE ConDITIONS 
« mentioned in certain Copies of Court Rolls of the faid 
Manor; And this very Court-Roll of Andrew Buckler's 
Surrender to Him is par ticularly ſpecified as One of them ; 
By which Court-Roll and the Copy of it, the faid Henry 
Meſton the Teſtator was admitted. to this Eſtate, not abſo- 
lutely, but as ſubje# to Redemption by Andrew and Rachel 
Buckler : And, Andrew being dead when th Will was made; 
the Teftator gives Rachel Time to redeem it, and alſo gol. 
out of the Debt. This, He ſaid, amounted to a clear and 
full Proof that the Teſtator did net conſider Himſelf as 
„ ahſolute Owner of this Eſtate.” Beſides, the Deviſe to 
his Son Henry is only in general Terms : And there are other 
Eftates mentioned in the Will, which are ſufficient to ſatisfy 
a Deviſe in ſuch general Terms, without having Recourſe 
to this Mortgage of Copyhold Lands. | 


Then He proceeded to anſwer Mr, Glynn, upon the two 
Points which He had made. 
As 


= Q_ 
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cloſed the Equity of Redemption. 


fees. In July 11. John Buckler, 


. 
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created by Old Henry Weſton's Will; or that the Teftator iſt Point. 
had any ſuch Intention. He knew he was but a Mortgagee: 
And He has not deviſed this particular Land by particular 


* As to the former, He denied il any Eftate-Tail was * P. 976. 


Words. And He manifeſtly conſiders Rachel Buckler as hav- 
ing the Right of Redemption. Therefore He could not mean 
to intail it. And though he lived till 1705, He never fore- 


Neither did the Perſons who claimed under his Will, 
claim under the Intail, but as Executor and Reſiduary Devi- 
who was Heir both to 
his Father and Mother, ſurrendered to the Uſe of Henry 
Weſton the Son, in Fee; Who was admitted accordingly ; 
and who accepted it as Executor of his Father's Will ; and 
who lived till December 1749. Ann his Wife, who ſurvived 
Him near ſeven Years, did not enter: But the preſent De- 
fendant entered on the Death of his Father, and hath been 
in Poſſeſſion ever ſince. 


As to the latter, He inſiſted that although it ſhould be ad- 2d Point. 
mitted that this Land did paſs by the Deviſe as Real Eſtate, 
and that Henry Weſton the Son and Ann his Wife were ſeiſed 
of it as Deviſees, Yet they were ſeiſed of it in ſuch a Manner, 
that the Surrender of it by Henry Weſton alone, without bis 
Wife, was a ſufficient Bak. 


Copybolds are not intailable, He ſaid, under the Statute de 
Donis; but by Cuffom And the Intail of them can be barred 
only by Cuſtom And they are barrable, in 3 Methods only; 
vis. by Surrender in the Lord's Court, by Recovery, by For- 
feiture, 


Here, The Wife's Eſtate was no Impediment to the Sur- 
render. The Huſband and Wife were ſeiſed to them and to 
the Heirs of his Body by Her : And the Huſband and Wife 
took by Moieties. Therefore the Recovery is good as to a 
Moiety. And it is not like the Caſe of Oben and Morgan: * Ci. f. 4. 
For there the Huſband and Wife took by Entierty. And Moore 210. 
+ Cuppedike's Caſe fully proves © that if the Huſband alone 4 Leon. 26, 
* had been vouched, it had been a good Bar.” And He P; = 
cited Lord Sheffield's Caſe v. Ratcliffe, in Hab. 334. and ſeve- 6. . 
ral other Books, (Godb. 300. Palmer 352. 2 Ro. Rep. 312, 2 Ro. Abr. 


333, 374, 496, 501. Sir Wm Jones 69. and Jenkin's 286.) 396. Let. D. 


and alſo 2 Ro, Ar. 394. Tit. Recovery Common, Let. A. pl. l. 3. 


4 to the ſame Effect. From whence he argued, that the 


Caſe of Owen v. Morgan was not founded upon the Wife's 
Intereſt in the Eſtate ; but upon the Huſband's not being a 
good Tenant to the Præcipe. | 


lie ſaid, it muſt be taken that there is, in this Manor, a 
Cuſtom *© to ſuffer a Recovery.“ And this is an effectual 
Bar to the Eſtate Tail. 

| Therefore 


3 Co. 5. 6. 
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iſt Point, 


2d Point. 


* Therefore He prayed Judgment for the Defendant, as 
in Caſe of a Nonſuit. | 


Mr. Glynn replied. 


That the Eſtate is particularly deſcribed in the Surrender 
to the Uſe of Old H. W.'s Will, though not in the faid Will 
itſelf : And Nothing appears, to ſhew that the Teſtator meant 
to conſider this as Part of his Perſonal Eſtate. 


A Surrender is not analogous to a Recovery: It is not to 
have the Effect of a Recovery with double Voucher; which 
ſtands upon a peculiar technical Reaſon, (viz. the Recovery 


in Value, which would go to the Heir in Tail ;) which Rea- 


ſon don't hold in the preſent Caſe, The Huſband can only 
make an Eſtate for his 0un Life : He can't affect his Wife's 
Eſtate. And her Eſtate, remaining unaffected, will protect 
the ſubſequent Remainders. Therefore this Surrender can- 
not operate as a Bar, | 


The Cour took two Days Time, to adviſe: 


And on Thur/day the 8th of May 1760, 


Lord MaxspIiEIPD delivered their Reſolution : Which 


was for the Detendant, on both Points; vis. That the 
Eftate did not paſs by the Deviſe ; and that it was well bar- 
red, if it had, 


After having particularly ſtated the Caſe, his Lordſhip ob- 
ſerved that at the Time of Old Henry Weſton's making the 
Surrender to the Uſe of his Will, he manifeſtly confidered 
this as a Mortgage ſub j ect to Redemption, though forfeited : 
For in this Surrender He has inſerted the Words totum 
«« Statum Jus Titulum Intereſſe &c prædicti Henrici Weſton, 
* tam in Lege quam in /Equitate, de et in Præmiſſis.“ Then, 
by his Will, He charges theſe Lands, together with his Or- 
chard- Meadow in Weymouth, for Security of the Payment 
of a Legacy of 200. to his 80 William. Then he mentions 
Rachel Buckler's ſtanding indebted to Him ; and gives Her 
Time for Payment of the Debt, and 50l. mi it. And 
afterwards, by a general Deſcription, He gives and deviſes 
All his Lands Tenements and Hereditaments within and 
Parcel of the ſaid Manor of Wyke Regis, and alſo All other 
* his Lands Tenements and Hereditaments in the County of 
* Dorſet, (Such Parts thereof as are above charged for the 
Payment of the ſaid 200. to his ſaid Son William, and for 
* his Daughter's Annuity, ſubje& thereto,) to his Son Hen- 
ry Weſton and Ann his Wife and to the Heirs of the Body 
of the ſaid Son Henry on the Body of the ſaid Ann 3 
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« fully begotten ; and to be begotten.” And He be- P, 978. 


queaths all his Perſonal Eſtate whatſoever, to his ſaid Son 
Henry ; and makes Him his Executor, 


The Plaintiff is the only Son and Heir of Henry Weſton 
(this Son of the Teſtator) by the ſaid Anne his Wife: And 
He claims this Parcel of Land called New Cloſe, as Heir of 
their two Bodies, in ſpecial Tail, Under the Will of his Grand- 
father,as being deviſed thereby under this general Deſcription. 


To this Claim, thus founded on a Special Intail, Two An- 
ſwers are given, on the Part of the Defendant. The firſt is, 
That it was not deviſed as Land, but as Money; it being only 
a Security for Money, and redeemable at that 'Time, by Ra- 
chel Buckler, (And if this be ſo, it makes an End of the Caſe.) 
The ſecond Anſwer is, That ſuppoſing it to be deviſed as 
Land, and ſuppoſing it to be intailed too, Yet an Eſtate Tail 
may, by the Cuſtom of this Manor, be barred by a Surrender 
in the Lord's Court; And that here has actually been ſuch a 
Surrender made by Henry Weſton, ſufficient to bo the Intail, 
though made by him alone without his Wife, and though his 
Wife Herſelf might not have been prejudiced by it. 


As to the Conſtruction of the Will of Old Henry Weſton— iſt Point. 


Ir it appeared that the Teſtator really meant and intended to 
deviſe this Cloſe as Land, it would then be a Deviſe of Land; 
the Mortgage being forfeited by Law, and the Eſtate in the 
Land become abſolute. Bur 1F it appears that the Teſta- 
tor meant and intended it as a Bequeſt of Money only, Then 
it would be conſidered, in a Court of Equity, as a ſpecific 
Bequeſt of the Money And a Court of Equity would not 
direct the Money to be laid out in Land, without expreſs 
Words in the Will to ground ſuch Direction upon. 


It ſeems to Me, That the Teſlator all along underſtood 
this to be Part of his PexzSoNnaL Eſtate ; and that He meant 
to diſpoſe of it as ſuch, by this Will. He ſurrendered it as 
charged with a Condition of Redemption and Re-Surrender : 
And in his Will, He maniteſtly conſidered it as a Debt due 
from Rachel Buckler ; and that Debt, as Part of his Perſonal 
Eſtate. 


It will be neceſſary to conſider What Species of Property 
the Teſtator had in this Eſtate. N 


A Mortgage is a Charge upon the Land: And whatever 
would give the Money, will carry the Eſtate in the Land along 
with it, to every Purpoſe. The Eſtate in the Land is the 
ſame Thing as the Money due upon it. It will be /:able to 
Debts ; It will go t@ Executors; It will paſs by a Will not 
inade 


— 


— 
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fp. 979. * made and executed with the Solemnities required by the 


2d Point, 


Statute of Frauds, The Aſſignment of the Debt, or forgiving 
it, will draw the Land after it, as a Conſequence: Nay, it 
would do it, though the Debt were forgiven only by Parol; 
For the Right to the Land would follow, notwithſtanding 
the Statute of Frauds. 


The Rule of Law attaches at the Time of the Tefator's 
Death: No ſubſequent Act of the Mortgager can alter the 


Nature of the Property. It is the Rule of Law, that governs 


the Property, and leaves no Election to any Body to vary it 
after the Death of the Teſtator. | 


Though the Teſtator has not in his Will expreſsly men- 
tioned this Eſtate to be redeemable, Yet he has done ſo in 
the Surrender to the Uſe of his Will : He ſurrenders it as 
liable to a Condition in Equity ; (For at Law, it was become 
abſolute ;) And there had not run above 8 or 9 Years upon 
this Mortgage, when he made this Surrender. So that He 


appears to have made the Surrender of it, only to ſubſtantiate 


his Claim upon the Eftate ; and upon the Face of the Sur- 
render, plainly conſidered it as redeemable. | 


And ſo He did in his Will too. We muſt take it, upon 


the Vill, that the Widow Buckler owed Him no other Debt 
but this: For de non exiſtentibus et de non apparentibus eadem 
eſt Ratio. He gives her Time to pay it; He gives her a ſpe- 
cific Legacy, out of it ; He gives it as a Debt, towards 
Payment of his Debts and Legacies, ** I give and bequeath 
% to my Son Henry Weſton All my Goods Chattels and Per- 
« ſonal Eftate whatſoever, He paying my Debts, Legacies and 
„ Funeral Expences.” And there is Nothing to control this, 


but the general Words All my Lands Tenements and 
_ «© Hereditaments within and Parcel of the ſaid Manor c.“ 
But his Creditors and Legatees had a Right to have it conſi- 


dered as Perſonal Eſtate. 


Therefore We All agree in Opinion, That He meant 
to paſs it as a DE BT. And there is no Colour to imagine 
that it could be conſidered in a Court of Equity, as a * 
cific Bequeſt of Money which they would direct to be laid 


> Out in Land. 


As To the Eſtate's being BARRED, in caſe it had paſſed 
by the Deviſe ; There is no Doubt but that it would have 
been well barred by this Surrender. 


By the Cuſtom of this Manor, intailed Copyhold Eftates 
are barrable by Surrender in the Lord's Court : And Henry 
Meſton the Son has here actually made ſuch a Surrender. 
Though He could not bar it in One Form, He might do ir 
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ae in another, Wherever the Tenant in Tail of a Freehold ® P. 980. 


25 ; Eftate could by any Means bar the Eſtate, there this Tenant | | 
it a in Tail of this Copyhold might do it by Surrender; And his Wo 
'3 Surrender ſhall operate as a good Recovery. | : 1 
1g | * 
Conſequently, Upon this Point, the Leſſor of the Plaintiff 1 
can have no Title. ? 
7 4 
E Therefore, qudcunque via data, the Plaintiff appears to A 
1s | have no Title: And the Defendant muſt have Judgment 4 
it as in caſe of a Nonſuit. 4 


RuLe accordingly, That the Poſtea be delivered to the 
Defendant; And that be entered for Him, 
as in caſe of a Nonſuit. | 


Rex ver/. Benfield and Saunders. 


«O00 0 0 3 7 


R. Serj. Nares, Mr. Afton and Mr. Stowe ſhewed 
Cauſe Why the Judgment againſt theſe two Defend- 
ants ſhould not be arreſted. 


An Information had been filed againſt theſe two Perſons, 
together with Three others, for a Miſdemeanour : Which 
Information conſiſted of 4 Counts ; One, for a Riot ; Ano- 
ther, for publiſhing a Libel ; A third, for a Riot and Libel; 
And the 4th and laſt, as hereafter follows. 


The other Three Defendants were acquitted of the whole 
Information, 


Benfield and Saunders were acquitted of all the Reſt of 
the Information, excepting this 4th Count: But they were 
found Guilty of this Count, which is as follows, wis. 


That they the ſaid Thomas Benfield, Thomas Wills, Thomas 
te, John Saunders, and Thomas 4 — being ſuch Perſons 


= ww A HOI FF hw 
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as aforeſaid, and moſt unlawfully wickedly maliciouſly and 

unjuſtly deviſing deſigning contriving and intending (as much 

as in them lay) further to diſturb mole/t and diſquiet Him the | 
ſaid Daniel Cooke, and to deſtroy his domeſtic Peace and Happi- » 
neſs in his Family, and the Comfort He had in his ſaid two 

Children John and Jane Cooke, and to hurt and injure Hu 

THE SAID DANIEL Cooke in his Trade and Buſineſs ot 8 
a Grocer, which He the ſaid Daniel Cooke then and there, | 2 
to wit, at Che/tenbam aforeſaid, in the County of Gloucefter 4 
aforeſaid, exerciſed, and for a long Time before there had 8 
exerciſed and followed with great Credit and Reputation, 4 
and thereby to reduce him the ſaid Daniel Coole to ö 


-- 
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* P. 981. * and Poverty; and alſo moſt unlawfully wickedly malici- 


. geſt and make it be believe 


ouſly and unjuſtly deviſing, deſigning, contriving and intend- 
ing to traduce ſcandalize and wilify THEM the ſaid Jonn 
Cooke and Jang Cooke, Son and Daughter of the ſaid 
Daniel Coke, being Perſons of good Name Fame Credit 
Character and Reputation, and being Perſons of honeſt chaſte 
and viituous Lives and Converſation, and being then in 


great Credit and Eſteem with all the honeſt Liege Subjects 


of our ſaid preſent Soyereign Lord the King with whom 
they the ſaid Jobn Cooke and Fane Cooke were acquainted ; 
And alſo moſt unlawfully unjuſtly wickedly and maliciouſly 
deviſing * apy contriving and intending to repreſent ſug- 

7 and thought that the ſaid Jo N 
Cook E was a diſhoneſt immoral and ill diſpoſed Perſon, and 
that the ſaid Jang Cooke was a lewd wanton diſſolute di/- 
orderly and ill-diſpeſed Perſon and had been guilty of Inconti- 
nency Lewdneſs Debauchery and Fornication, and alſo to make 
it be believed and thought that She the ſaid Jane Cooke had 
been got with Child of a Baſtard and had been delivered of a 
Baſtard Child at London in order to conceal the Birth there- 
of ; and alſo deviſing and contriving moſt unlawfully and un- 
juſtly io hurt and injure THEM the ſaid John Cooke 
and Jane CooRE in THEIR good Name Fame Credit Cha- 
rafter and Reputation, and to expoſe the ſaid Jon Cooke 
anD Jang Cooke to Shame Infamy Scandal and Diſbo- 
nour, and to bring THEM into Diſgrace Hatred and Contempt 
with all the Liege Sub j ect of our ſaid preſent Sovereign Lord 
the King knowing THEM the ſaid JouN Cooke and Jane 
Cooke; and the ſooner to complete perfeft and bring to Effet 
their ſaid moſt unlawful wicked and unjuſt Purpoſes aforeſaid; 
Tae the faid Thomas Benfield the Younger, Thomas Wills, 
Thomas Kyte, Jobn Saunders, and Thomas Jones, afterwards, 
Viz. upon the 26th Day of May in the ſaid 32d Year of the 
Reign of our ſaid preſent Sovereign Lord the King, in the 
Evening of the ſame Day, with Force and Arms, at Chel- 
tenham aforeſaid, in the County of Gloucefter aforeſaid, to 
wit in the public Street and King's Common Highway there, 


befare ani near unto the Dwelling-houſe of him the ſaid 


DanieL Cooke there fituate, with /oud Voices and in a 
public open and ludicrous Manner, in the Preſence and Hear- 
ing of divers Liege Subjects of our faid preſent Sovereign 
Lord the King, did unlawfully wickedly and maliciouſly 
SING ſay ſpeak utter publiſh and pronounce, and did cauſe 
to be sUNG ſaid ſpoken uttered publiſhed and pronounced 


- divers other falſe ſcandalous malicious obſcene and libellous 


SonGs Verſes and Matters, of and concerning the ſaid 


Joan Cooke and Jang Cooke, greatly reflecting upon the 


Characters and Reputations of ThE the ſaid Joh Cooke 
and JANE Cooke: In One of which faid /ibellous Songs, of 
and concerning the ſaid Jane Cooke, were contained divers 
falſe ſcandalous infamous and malicious Words, — 
an 
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* and Expreſſions, according to the | 1 enor following, that «P. 982. 


is to ſay, ** There are two People in Cheltenham Town; 


Ihe One, a Luſty Spark: They Both do take Delight in 


« Game ; Each One doth keep a Park. In One, there is a 
« Buck, In the other, there's a Doe ;” (meaning the faid 
Fane Cooke :) © And if you can but Favour get, A Hunting 
** you may go. But if that She” (meaning the ſaid Fane Couke) 
„is going proud, and like to be at Rut; They turn Her,“ 
(again meaning the ſaid Jane Cooke,) „into a Neighbour's 
« Park; And there to take the Buck. And when that He 
has done his Beſt, And this fine Doe, (again meaning the 
ſaid Jane Cooke,) is cloy'd ; Then up She goes to London 
„ Town, her Young One for to hide;” (meaning to hide a 
Baſtard Child of Her the ſaid Jane Cooke) V And when She” 
(again meaning the ſaid Fane Cooke) ** had been there a 
„While, If that You will but — Then out She” (again 
meaning the ſaid Jane Cooke) ** cometh from that Park, and 
„leaves her Fawn,” (meaning a Baſtard Childof the ſaid June 
Cooke) © behind. But yet a while in Town mult ftay ; till 
all Things ſafe and ſound : Then, Home She,” (again 
meaning the ſaid Jane Cooke,) ©* —_— to her own Paik, to 
take the other Round.” And in One other of the ſaid li- 
bellous Songs, of and concerning the ſaid Jon x Cooke, were con- 
tained divers other falſe ſcandalous infamous and malicious 
Words Matters and Expreſſions, according to the Tenor fol- 
lowing, that is to ſay, Come all you jolly Wonters bold; 


« and take a turn with me: Such Sport ll ſhew, each 


Night, (though cold,) © before you ne'er did fee. And a 
„ Wonting We will go, We'll go, We'll go; And a Wont- 
ing We will go. My Maſter Johnny Moll” (meaning the 
ſaid Joun Cooke) © has got ſuch Tricks enough in Store; 
„His Fame” (meaning the Fame of Him the faid Joh v 
Cooke) * is ſpread from Eaſt to Weſt, on Shutters, Poſts 
and Doors Fc. When Night has ſpread her fable Veil, 
„and all Things ſafe and ſure, He“ (meaning that the ſaid 
Joun Cooke will) © ſhew You Tricks; He'll” (again 
meaning the ſaid JoHY Cooke will) © never fail; if you'll 
„but nick the Hour, Fc. We hire Men to catch our Wonts ; 
«+ who Heal them” (meaning the Wonts or Moles,) “when 
* *tis done. We love our Puggs ; We dearly hugg: And is 
not this good Fun? Tc. For every Trap has got a Trick, 
„to make the Game his own: The like was never known 
before, in Country, City or Town, Ic. No begging Diſh- 
«*« Clout Cer ſhall wipe away ſo great a Blot: For all their 
« Talk, and all their Balk, it will not be fo ſoon forgot, 
« (fc. And the Fame of Johnny's Moll” (meaning the ſaid 
Joux Coors) is ſeen on every Door: Each Yard, each 
Gate, each Stile, each Poſt, ſhall ſpread it more and more. 
« And a Wonting We will go, We'll go, We'll go; And a 
% Wonting We will go.” Lo the great Damage, Scandal, 
Infamy and Diſgrace of the ſaid DANIEL Cook, Joun 
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* Cooke, and Jane Cooks ; In Contempt of our ſaid 


preſent Sovereign Lord the King and his Laws ; To the evil 


e Example c; and againſt the Peace c. 
. Upo 


n this Count only, and the Matters therein charged, 


the Two preſent Defendants were found Guilty. 


The Motion in Arreſt of Judgment, made by Mr. 4/bur/? | 


on Friday 26th of April laſt, and now ſupported by Mr. 
Morton, as well as Himſelf, was grounded upon three Ob- 
jections. 

1it. That an Information or Indictment will not lie for pub- 
liſhing Two diſtinct Libels, upon Iwo diſtindt Perſons; any 
more than an Indictment will lie, for an Aſſault uro Two: 
And that ſuch an Indictment is not good, was determined in 


this Court in Tr. 1730, 3, 4 G. 2. in the Caſe of Rex v. 


Clendon, reported in 2 Strange 870, and 2 La. Raym. 1572. 
The Reaſon is, becauſe theſe are diftind Offences, and re- 
quire different and diſtin& Judgments, and may require dif- 
ferent and diſtinct Fines: And therefore they can not be 
joined in One and the ſame Indictment; but there ought to be 
a ſeveral Indictment for Each. The Libel upon John Cooke 
was an abſolutely diſtin& and quite different Libel! from that 
on Jane. 

In Carthew 226. 227. The King v. Roberts, P. 4 W. & 
M. B. R. The whole Court were of Opinion, after great 
Deliberation, That an Information againſt a Ferryman, for 
taking more than the uſual Rate from divers Perſons, for 
<< the Paſſage of themſelves and their Cattle,” was too general 
and uncertain: And per Holt, Ch. J. In every ſuch Infor- 
% mation, a ſingle Offence ought to be laid and aſcertained ; 
* becauſe every Extortion from every particular Perſon is a 
e ſeparate and diſtind Offence; And therefore they oughty or 
40 to beaccumulated under a GENERAL Charge ; becauſe Each 


«« Offencerequires a ſeparate and diftint Puniſhment, accord- 


ing to the Quantity of the Offence ; and 'tis not poſſible 
“for the Court to proportion the Fine or other Puniſhment 


« to it, unleſs it is fingly and certainly laid” And that 


Judgment was arreſted. pe 
| The Anſwer given to this firſt Objection, by the Counſel 
for the Proſecutors, was,“ That the Caſes cited are iind 


© Offences: Whereas the Whole of this is but One ſingle Of- 


« fence.” And as to the Caſe of Rex v. Clendon, there is in 
Weſt's Symboleography, a Precedent of an IndiQment againſt 
One for aſſaulting and beating T4vo in the Highway, to the 
Intent to have killed or robbed them. Part 2d. Title In- 
diaments, F. 191. 

Tue Cour thought that this iſt Objection had re- 
ceived a ſufficient Anſwer, in both reſpects. For they looked 
upon this to be One Offence: The Giſt of the Charge is 


charged in the I 


Singing theſe 2 in the Manner and with the Intent 


ormation; And ſinging them at the Fa- 
TRE ther's 


| 
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* ther's Door, with Intent to diſcredit Him and his Chil- & P. 984. 


not to be Law, Can not the King call a Man. to Account 
for a Breach of the Peace; becauſe he broke tavo Heads in- 
ſtead of One ? How many Informations have been for Libels 
upon the King and his Minifters ? This is a Proſecution in 
the King's Name, for the Offence charged: It is not an Ap- 
plication at the Suit of each particular Party injured. It is 
F not like an Action; where each Perſon injured is, reſpective- 
| ly, to recover ſeparate Damages, 


. Therefore this iſt Objection was over-ruled. 


6 The 2d Objection upon which this Motion was founded, 
. and which was now further enforced, was © That ſeveral 
> ** diſtin Defendants, charged with ſeveral and diſtin Of- 
>  &. fences, can not be joined together in the fame Indictment or 
; „Information; becauſe the Offence of One is not the Offence 
t 4 of the Other: And the preſent Charge is inade up of ſepa- 
* rateand diſtin Offences ; for which the ſeveral Defendants 
? * can no more be joined, than ſeveral Defendants can be 
t charged with + Perjury, or being f Scelds, or keeping || Þ 2 Strange 
p « open Shop on Faſt-days, or exerciſing a $ Trade without 921. © + 
r 


having ſerved an Apprenticeſhip ; in all which Caſes, the x 4 
«© Offence of the One cannot be conſidered as the Act of the g Perſons 
* Other.” So here, the Publication by Benfield was not a were jointly 
Publication by Saunders; nor e conver ſe. indicted for 
| Perjury and 
the Judgment was arreſted Palmer, g35. was there cited, and many other Cal: ; 
And the Point was ſettled. Þ 2 Strange 21. S. C. where the Caſe of Perjury was 
compared to the Caſe of Sco/ds; for which an Inditment will not lie againſt Two, 
Regina v. Hod ſen et al, Tr. 6 Ann, || 6 Mod. 210, Anonymaus., & 1 Strange 623. 
Dominus Rex v. Weſton et af, 


„ ot OT ies. 


The Anſwer given to this ad Objection was, That ſeve- 
„ ral Defendants may be joined in One and the ſame Indict- 
ment or Information; if the Offence wHoLLy ariſes from 
ſuch a joint Ad as is criminal in itſelf, without any regard 
to any particular perſonal Default of the Defendant which 
« is peculiar to Himſelf ; As, for Inſtance, it may be joint 
| for keeping a Gaming Houſe Ce; but not for exerciſing ' 
* a Trade without having ſerved an Apprenticeſhip, 88 
* Each Trader's Guilt muſt ariſe from a Defect peculiar to 
« Himſelf.” 


2 Hawk. P. C. 140. is clear and expreſs in this Diſtinction. 4 


; Style 244. Paul Williams and his Wife againſt the Cuſtodes, 
; was a joint Indictment for Hords ſpoken by Both : And the 
Court held the Foinr-InDicTMENT good; though a joint 
| Action on the Caſe could not have been brought againſt 
them, | 


3 Ce 


* Style 
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* Style 312. Cuſtodes v. Tawny and Norwood, jointly indict- 
ed for blaſphemous Words ſeverally ſpoken by them: Roll 
Ch. J. held the Indictment good enough, though joint. 


Can not ſeveral Perſons join in finging One and the ſame 
Song? Forty People may join in the ſame Chorus, And if 
ſuch Song or Chorus be libellous, the Doing fo is one joint 
Ad, criminal in itſelf, without regard to any peculiar per- 
ſonal Default. 

The Cova thought this 2d Objection to have like- 
wiſe received a ſatisfactory Anſwer. They held this to be 
an entire Offence ; One joint Ad, done by both; They both 
joined in the AQ of Singing this libellous and ſcandalous 
Matter, in the public Street, at the Father's Door, with In- 
tent to diſcredit Him and his Children. And Whether it be 
two Songs, or One; or a firſt and ſecond Part of the ſame 
Song; or ſeparate Stanzas, One on John, another on Jane; 
Yet it is one entire Offence : And the more there are that 
Join in it, the greater is the Offence. 


It is not like the Caſe of Perjury. Where the Perjury of 
One is not the Perjury of another; but the Perjury is a ſepa- 
rate Act in Each: Whereas this is a joint Act. 


The 3d Objection on which the Motion in Arreſt of Judg- 
ment was grounded, was That this is an entire genera/ 
Verdict upon the whole 4th Count: And yet, the latter 
Song contained in it, (namely, the Song upon John Cooke,) 


contains no libellous Matter, at all. Conſequently, no 


«© Judgment can be entered up for the Proſecutors.” 


The Anſwer given to this 3d Objection was, Firſt © That 
© the latter Song is libellous; and expoſes this John Cooke to 
*© Ridicule.” However, Secondly, If either of the two Songs 
be libellous, the Judgment will be good and well warranted: 
For upon Indi ments or Informations, the Court will give 
Judgment on that Part which is indictable. And it is not 


like the Caſe of an AcTion, where general Damages are 


given, and One of the Counts appears to be bad; in which 
Caſe, the Plaintiff in the Action can not indeed have Tudg- 


ment: But the Reaſon why it is ſo in A@ions, don't hold in 


Indictments or Informations. 


The CovxT over-ruled this 3d Objection alſo ; 
Holding this latter Song to be libellous and defamatory ; and 
likewiſe, that if this Part of the Charge had not been ſo, it 
would, in an Information or Indict ment, only go towards leſ- 
ſening the Puniſhment ; but would not be a ſuthcient Reaſon 
for arreſting the Judgment. 


| Wherefore, upon the Whole, 
Per Cur. unanimouſly, 
The Rur x (to ſhew Cauſe Why the Judgment 
ſhould not be arreſted) was 9 
W | ” Rex 
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Rex ver/. Vandewall Eſq. 


* P. 991. 
Tueſday 


HE only Queſtion in this Caſe was Whether the Lord 1th May 
* of a Manor is aſſeſſable to the Po ox-Rates, under 43 1760. 
« Flis, c. 2.5 1. for the Quir-RexTts, HERIOTS, and 
« CasvaL PROFITS of his * 


It firſt came before the Court, on Thur ſday 2 iſt June 1759, 


upon a Motion to quaſh an Order of Seſſions which had con- 
firmed ſuch a Rate made upon Mr. Yandewall, Lord of the 
Manor of Aldenham ; from which Rate, He had appealed to 
them. But the Caſe not being ſtated with ſufficient Particu- 
larity, upon this firſt Order of Seſſions, It was ordered (on 
Wedneſday 4th July 1759,) That the Order, together with 
© the Certiorari, ſhould be ſent back to the Sefffons, to be 
*« ſtated more fully, as to the Matters of Fact, and after- 
** wards to be returned again to this Court.“ 


This was accordingly done : And the new State of the 


Caſe was as follows, vis. 


| 

That Samuel Vandewall Eſq; was charged to the Poors 
Rate of the Pariſh of A/denham, bearing Date the 28th of 
March 1759, in the Manner following, that is to ſay, 
„For the Tithe, 3l. 15s. For the Manor, 21. 5s. More, 
for the Quit-Renrts, 10s, 6d. More, For the Wood - 

** lards, 10s." 
That 
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* Style 312. Cuſtodes v. Tawny and Norwood, jointly indict- 
ed for blaſphemous Words ſeverally ſpoken by them: Roll 
Ch. J. held the Indictment good enough, though joint. 


Can not ſeveral Perſons join in ſinging One and the ſame 
Song? Forty People may join in the ſame Chorus, And if 
ſuch Song or Chorus be libellous, the Doing ſo is one joint 
Ad, criminal in itſelf, without regard to any peculiar per- 
ſonal Default, | | 

The Cour thought this 2d Objection to have like- 
wiſe received a ſatisfactory Anſwer. They held this to be 
an entire Offence ; One joint Ad, done by both; They both 
joined in the Act of Singing this libellous and ſcandalous 
Matter, in the public Street, at the Father's Door, with In- 
tent to diſcredit Him and his Children. And Whether it be 
two Songs, or One; or a firſt and ſecond Part of the ſame 
Song; or ſeparate Stanzas, One on John, another on Jane; 
Yet it is one entire Offence : And the more there are that 
join in it, the greater is the Offence. 


It is not like the Caſe of Perjury. Where the Perjury of 
One is not the Perjury of another; but the Perjury is a ſepa- 
rate Act in Each: Whereas this is a joint A@. 


The 3d Objection on which the Motion in Arreſt of Judg- 
ment was grounded, was That this is an entire general 
Verdict upon the whole 4th Count: And yet, the /atter 
Song contained in it, (namely, the Song upon John Cooke,) 
contains no libellous Matter, at all. Conſequently, no 
judgment can be entered up for the Proſecutors.” 


The Anſwer given to this 3d Objection was, Firſt © That 
* the latter Song is /ibellous ; and expoſes this John Cooke to 
*© Ridicule.” However, Secondly, If either of the two Songs 
be libellous, the Judgment will be good and well warranted: 
For upon Indid ments or Informations, the Court will give 
Judgment on that Part which is indictable. And it is not 


like the Caſe of an AcTion, where general Damages are 


given, and One of the Counts appears to be bad; in which 
Caſe, the Plaintiff in the Action can not indeed have Judg- 
ment: But the Reaſon why it is ſo in Actions, don't hold in 
Inditments or Informations. 


| The Court over-ruled this 3d Objection allo ; 
Holding this latter Song to be libellous and defamatory ; and 
likewiſe, that if this Part of the Charge had not been ſo, it 
would, in an Information or Indidt ment, only go towards leſ- 
ſening the Puniſhment ; but would not be a ſufficient Reaſon 
for arreſting the Judgment. a 


Wherefore, upon the Whole, 
Per Cur. unanimouſly, 
The RuLe (to ſhew Cauſe Why the Judgment 
| ſhould not be arreſted) was piscHARG 1 
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at large, in the Quarto-Edition of my SETTLEMENT 1760. 

Casts, Page 502. N. 160. 


* Rex ver/. Vandewall Eſq. * P. 991. 


Nw Tueſd 
HE only Queſtion in this Caſe was Whether the Lord 1 2 


* of Manor is aſſeſſable to the Po ox-Rates, under 43 1760. 
« Elix. c. 2. § 1. for the Quir-RE NTS, HERIOTSs, and 
„ (CAsVUAL PROFITS of bis "I 


It firſt came before the Court, on Thur/day 21ſt June 1759, 
upon a Motion to quaſh an Order of Seſſions which had con- 
firmed ſuch a Rate made upon Mr. Yandewall, Lord of the 
Manor of Aldenham ; from which Rate, He had appealed to 
them. But the Caſe not being ſtated with ſufficient Particu- 
larity, upon this firſt Order of Seſſions, It was ordered (on 
Wedneſday 4th July 1759,) That the Order, together with 
© the Certiorari, ſhould be ſent back to the Seſfons, to be 
„ ſtated more fully, as to the Matters of Fact, and after- 
'** wards to be returned again to this Court.” 


This was accordingly done : And the new State of the 
Caſe was as follows, vis. | 


That Samuel Vandewall Eſq; was charged to the Poors 
Rate of the Pariſh of Aldenham, bearing Date the 28th of 
March 1759, in the Manner following, that is to ſay, 
For the Tithe, 3/. 15s. For the Manos, 21. 5s. More, 
for the Quit-RenTs, 10s, 6d. More, For the Wood- 


** lards, 10s.” 
| That 
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That it appeared that the ſaid Samuel Vandewall did not, 
at the Time of making this Rate, hold or occupy any Lands 
Houſes Tithes Coal - mines or ſaleable Underwoods within 
the ſaid Pariſh, Parcel of or belonging to the Demeſnes of the 
ſaid Manor or otherwiſe, within the ſid Pariſh ; Except the 
Tithes for which the ſaid Samuel Vandewall is aſſeſſed and 
charged in the ſaid Rate at 150/. per Annum, and the Wood - 
lands for which the faid S. V. is aſſeſſed and charged at 20/, 
per Annum, 


That the Lawps from which the Quit-Rents ariſe, for 
which the ſaid Samuel Vandewall is aſſeſſed and charged in 
the faid Rate, are Free and Copyhold Lands HoLDEN of the 
{aid Manor, and in the Occupation of divers Perſons Tenants 
of the ſaid Manor, or their Leſſees or Under-tenants, wa o 

"ARE RESPECTIVELY CHARGED AND ASSESSED FOR THE 
Said Lanps, in the ſaid Rate, as Occupiers thereof, accord- 
ing to the Rack Rent of the ſaid Lands: But that the ſaid 
QuiT-RenTs are vor otherwiſe charged in the ſaid Rate, 
than by the Charge on the ſaid Mr. Yandewall under the Ar- 
ticle of Quit-Rent. 


* That the ProrrTs of the ſaid Manor, excluſive of the 
ſaid Quit-Rents, ariſe by and conſiſt of Eſcheats, Heriots, 
Relie /s, and Fines on the Admiſſion of Copyhold Tenants on 
Deaths and Purchates, and other Caſualties arifing within 
the ſaid Manor: Which together with the ſaid Quit-Rents, 
are by Computation communibus annis 1111 per Annum ; 
dis the Quit-Rents 211. and the other Profits of the Manor 
gol. per Annum. | hc 


That it does not appear that the ſaid Quit-Rents and the 


ſaid Manor of Aldenham, or either of them, Have EVER 


BEEN RATED to the Poors Rate of the ſaid Pariſh of Alden- 
ham, till within tawo Years laſt, and ſince the ſaid Samuel 
Vandewall purchaſed the ſame, (which was in or about the 
Year 1754.) 


Mr. Norton moved (on Friday iſt February 1760,) to quaſh 
this Order 3 Rate (as the former had done; and 
obtained a Rule to ſhew Cauſe.) 


On Thurſday 24th April 1760, Mr Gould and Mr. Know- 
ler ſhewed Cauſe againſt its being quaſhed : And they cited 
ſome looſe Scraps of Caſes, rela ing to the Subject; wis. 
Comberb. 62. and again 264. both Anonymous, and Hull's 
Caſe in Carthew 14. and likewiſe 2 Ld. Raym. 1280 Dalton 
165 (in the large Folio Edition.) 3 Keble 540. 8 C. The 
Corporation of Wickham againſt the Mayor, 2 Bulfty. 354. 
Sir Anthony Earby's Caſe; 2 Inſt. 703. and Feffrey's Caſe, 
5 Co. 67,6, . . 2 


„en - 


ud ws % 
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Mr. Norton and Mr. Field, on the other Side, argued that 14 
8 the Quit-Rents and Caſual Profits of a Manor were not rate- = 
able to the Poors Tax, within either the Words or Meaning | 
of 43 Elix. c. 2. no more than Ground-Rents are, Quit- Renis 
have been already rated to the full, in the Hands of the re- . 
ſpective Occupiers : So that this is Rating the ſame Thing ' 
doubly. And the Caſual Profits are quite uncertain ; and can 
never be conſidered as that Sort of Fund, out of which the 


Poor of a.Pariſh are to be ſupported. 


The Covkr took ſome Days to confider of the Point; 
as it was a very general and extenſive Qneſtion ; but not 
from any great Doubt that they had about it. 


On Tueſday 13th May 1760. | j 


Lord Manse1zLD very ſhortly declared their Opinion 
That theſe Quit-Rents aud Caſual Profits of the Manor | 
4 are not rateable to the Poors Tax: Which, he ſaid, was | 
ſo clear, that there was no Need to enter into Reaſonings | 
about it. They were never rated before in this Pariſh ; & P. 993. | 
and, as far as appears to Us, the Rating ſuch Quit-Rents and 
Caſual Profits has never been at all attempted before: And 
there is no Colour for this Attempt now, after more than a 
Century and an Half ſince the making of the AQ of Parlia- 
ment upon which it is grounded. 


RuLE made abſolute, for quaſhing the Rate and 
the Order of Sess10Ns confirming it. 


| 
Rex verſ. John Spragg and Mary Elizabetha delay 
8 Sprag g. 14th May 


1760, 
V.ante 930. 


HE Defendants (who were Father and Daughter) had (the firſt At- 

been convicted of a Conselracy, upon the follow- tempt to- 

ing Inditment—That John Spragg of Ec. Mill Wright, and fte => 

Mary Elisabetha Spragg of Ic. Single-Woman, being Per- AD 

ſons of an evil Mind and wicked Diſpoſition, and deviſing 

and intending to deprive One Walter Gilmore of his good 

Name Credit and Reputation, and alſo to ſubject the ſaid 

Walter Gilmore, without any juſt Cauſe, to the Loſs of 

his Lire and Forfeiture of his Goods and Chattels Lands 

and Tenements, upon the 31ſt Day of July in the 3oth 

Year of the Reign of our Lord George the Second 

King of Great Britain, and ſo forth, and at divers other 

Times and Days thentofore, at New Sarum in the 

County of Wilts, and at divers other Places within the 

County aforeſaid, wickedly and maliciouſly did consPlre 

combine and agree among themſelves ts indi& and cauſe to be 

indifed the ſaid Walter Gilmore, for x Crime or Offence -lia- 

ble by the Laws of this e to be puniſhed a | 
an 
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and to proſecute the ſaid Walter Gilmore upon ſuch Indict- 
ment. And the Jurors aforeſaid, upon their Oath aforeſaid, 
alſo preſent, That the ſaid John Spragg and Mary Elizabetha 
Spragg, ACCORDING TO the ConsPIRacy Combination and 
Agreement AFORESAID between them as aforeſaid upon their 
Oath aforeſaid, 40% preſent, That the ſaid John Spragg and 
Mary Elizabetha Spragg, accorDING To theConsrirkacy 
Combination and Agreement AFORESAID between them as 
aforeſaid BEFORE HAD, afterwards, to wit on the ſaid 31ſt 
Day of July in the ſaid zoth Year of the Reign oi our 


ſaid now Lord the King, at the Seſſion of Oyer and 


Terminer of our faid Lord the King then holden at 
New Sarum aforeſaid in and for the ſaid County of 


Wilts, before the Honourable Sir Richard Adams Knt. 


One of the Barons of His Majeſty's Courts of Exchequer, 
Edward Willes One of His ſaid Majeſty's Serjeants at Law, 
and Others their Fellows, Juſtices of our taid Lord the 
King aſſigned by Letters Patent of our ſaid Lord the King 
under the Great Seal of Great Britain |prout in the faid Let- 
ters Patent commiſſioning thein to hear and determine, ] by 
the Oath of [naming the Grand Jury, j good and lawful Men 
of the County aforeſaid, then and there ſworn and charged 


to enquire for our ſaid Lord the King for the Body of the 


faid County, FALSELY, wicked!ly and maliciorfly, and without 
any reaſonable or probable Cauſe, did indict and caufe to 
de indicted the aforefaid Walter Gilmore, by the Name of 


Walter Gilmere late of the Burrough and Town of Marlbo- 


rough in the County of Wilis Bookſeller and Stationer, for 
that he, unlawfully and unjuſtly deviſing and fraudulently 
intending to get and obtain to Himſelf unjuſt Lucre, and to 
defraud our preſent Sovereign Lord King George of certain 
Duties granted by certain Statutes lately made and provided 


and payable to our ſaid Lord the King, and to diminiſh the 


public Revenue in this Behalf, after the making the Sta- 
tutes in ſuch Caſe lately made and provided, and after the 


ſecond Day of Auguſt in the Year of our Lord 1726, that is 


to ſay, on the 3d Day of May in the 29th Year of the Reign of 
our Sovereign Lord George the Second by the Grace of God 
of Great Britain France and Ireland King Defender of the 
Faith, at the Burrough and Town aforeſaid in the County 
aforeſaid, by Force and Arms, unlawfully knowingly frau- 
dulently and FELONIousLY did COUNTERFEIT AND 
FORGE A STAMP to reſemble a certain Stamp which had 
before been there duly provided made ard publiſhed in 
Purſuance of the Statutes in ſuch Ca'e made and provided, 
and which was then and there uſed in Purſuance of the ſaid 
Statutes, to ſtamp Vellum Parchment and Paper charged, 


by Virtue of the faid Statutes in ſuch Caſe made and provid- 


ed, with the Payment to our ſid now Lord the King, of the 

Duties of 6d. and 6d. thereby then and there to defraud our 

pow ſaid Lord the King of the Duties of 64. and 64. grant: 
. . e a EC 
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ed by the Statutes in that Behalf lately made and provided, 
and then payable to our ſaid now Lord the King; againſt the 
Form of the Statutes in ſuch Caſe made and provided, and 
againſt the Peace of our ſaid now Lord the King his Crown 
and Dignity. And alſo—ſlaying, by another Count, the 
Counterfeiting the two Stamps, by the ſaid Gz/more, another 
Way :] And alſo that—{ſIt then goes on, and charges that 
they indicted Gilmore with knowingly UTTERING two ſuch. 
Counterfeit Sixpenny Stamps.] And that the ſaid Gilmore 
[laying the uttering them another Way.] And that the faid 
Gilmore Then follow other Counts laid by them againſt 
him, for counterfeiting and knowingly uttering treble Siæpen- 
uy Stamps.] ; 


The preſent Defendants, Spragg ha his Daughter, were \ 

convicted at the Aſſizes, upon this Indid ment for the Conſpi- 

racy, laid in the Manner juſt mentioned. However, no 

Judgment was there given; but it was adjourned, at the firſt 

and alſo at the ſubſequent Aflizes, © quia Curia nondum ad- | 

viſatur.“ The Record of this Conviction was at firſt re- 
moved, wITHOUT their Perſons : For which Reaſon, the 


* former Motion could not proceed.“ | V. ante 


| | 930. 
But this Omifſion was afterwards rectified: The Record : 
was now Þ removed by Certiorari; _ the Defendants were Þ V. ante 
alſo brought up by Habeas Corpus. Whereupon, on Saturday 931. 
26th of April 1760, Mr. Serj. Davy moved for the Opinion 
of this Court; or, (in Effect) in Arreſt of Judgment, (the 
Detencants being preſent in Court.) 


* He made two Objections : Vis, * P. 995. 
(iſt.) It is not alleged in the Charge itſelf, © That the 


«© Defendants conlpired FALSELY t indict Gilmore; 


(zdly.). Nor does it appear, in the ſaid Charge, of what 
particular Crime or Offence they conſpired to indit him. 
Tis only charged in general, That they did wickedly and 
% maliciouſly (without adding falſely, ) conſpire to indict and 
«© proſecute him for a Crime or Offence liable to be capi- 
' ** tally puniſhed by the Laws of this Kingdem.” 


Born theſe Matters are efſentially neceſſary ; and can not 
be ſupplied by any thing that goes before or comes after. 


Firſt Point. ConseirRaToORs are thoſe only who con- iſt Points 
federate "Themſelves FALSELY and maliciouſſy to indict or 
cauſe to indict. The Statute of 33 E. 1. intitled “ a De- 
„ finition of Conſpirators.“—) define Conſpirators in theſe 
very Terms. 1 Hawk. P. C. 189. 2 [nft. 562, Regiſter 134. 
a. b. 135. accordingly. F. N. B. Title Writ of Conſpiracy, 


felio 114. in Old Edit. (260. in Hale's Edit.) accordingly. 


So, 
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So, Raſtal's Entries 123 to 127. Title Conſpiracy. So, Co. 
Entries 109. Title Conſpiracy. And Pulton 232. a. 233. b. 
but particularly 232. 5. The Writ of Conſpiracy, So like- 
wile it is ſaid by Juſtice Richardſon, in Tailor and Towlin's 
Caſe, Godbolt 444. All theſe Authorities prove that the 
Words“ raLSELY and naliciouſiy are neceſſary, even in a 
Count. F 


Hlale's Hiſt. P. C. ad Vol. pa. 183, ſays © That the ſame 
* Certainty is required in an Indictment for Goods, as in 
„ Trefpaſs for Goods; And that Certainty is much more 
* neceſſary in an Indiment than in Treſpaſs,” 2 Hawk. 
P. C. 225. c. 25.4 59. proves alſo that Indictments muſt be 
certain. Weſt's Precedents 2d Part, Title Inditments and 
Offences, pa. 102. K g 97. is an Inditment for a Conſpiracy 
falſely Cc, to indi, 


The preſent Indictment is only © That they wickedly and 
* malicioufly conſpired to indi this Man:“ Which may be 
true; and yet it might not be FaLsELY, It muſt be both 
malicious and falſe ; to make it indiQtable as a Conſpiracy. 


The Offence conſiſts in the unlawful Agreement to indict 
falſely and maliciouſly : And ſuch an unlawful Agreement 
% maliciouſly to indict FaLsELY,” would be indictable, 
though never carried into Execution. But Nothing more 
than the malicious Agreement 10 indid this Man” ap- 
pears in the Charge itſelf of this Indictment. 


*P. 996, Second Point. As the Charge itſelf is only general, The 
2d Point, ſetting forth the Indictment verbatim, afterwards, can not 
help this Defedt in the Charge. 


*7.24F, There are two Inſtances of * vi/lainous Judgment being 
3. Pl. 34 to awarded: 27 Are, pl. 59. fo. 141. b. (by Inqueſt ;) 46 
34-b-accor” Je, 11. fo. 307. (by Indictment.) But in neither of 
ſee this vil. them does it appear that the Conſpiracy was for a Capital 
lainous Offence: It is only ſaid That they were attainted for Con- 
Judgment ſpiracy,” 
at large, in ; 
3 nf. 143- Hawk. P. C. Lib. 1. c. 52. 49. under the Title Conſpira- 
cy, ſays That he who is convicted at the Suit of the King, of 
„ a Conſpiracy to accuſe Another of a Matter which may 
touch his Life, ſhall have the villainous Judgment, which 
« is given by the Common Law and not by any Statute.” 
And the villai nous Judgment is certainly the proper Judg- 
ment, where the Conſpiracy is © to indit for a Capital 
Crime.“ But then the Capital Offence ought to be Ex- 
?PLICITLY ſet forth: A Crime liable to be puniſhed Ca- 
„ pitally is not enough, without ſpecifying war Capital 
 & Crime,” For this is a Matter of Law : And therefore the 
Jury are not the proper Judges of this, And the Want of 
'2 
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this Allegation, if it be omitted in the Charge of the Conſpi- 
racy itſelf, can not be ſupplied by a that precedes or 
| 


comes after, 


The Conse1nracy 7tſelf is the Offence indictable, rhough 
no Indict ment be drawn up or found, or any Thing done in 
Purſuance of ſuch Conſpiracy. And j there was no ſuch 
Conſpiracy, then there could be no Indictment according to 


it. So that the Charge itſelf is here inſufficient. But if theſe 


ſubſequent Words could be connected with it, yet at moſt, 
it is a Charge by Way of IurLica rio only; not a cleat 
direct poſitive Charge. | . 0 


He therefore inſiſted upon theſe two Things : 


iſt. This is a Charge of a mere Conſpiracy © to indi” 
only; not of a Conſpiracy to indict ALS ELV: And if it be 


not good, no Judgment can be given upon this inſufficient 
Indictment. | p 


| 


zdly. It cannot be made good by any IMeLICaT1ION, if 
not poſitively and directly alledged at firſt. 2 Hawk, P. C. pa. 
227. c. 25. § 60. is expreſs to this Purport. Hale H. P. C. 
2d Vol. 182, 183. 4 Co. 44. b. Vauz's Caſe, (for poiſoning 
Nicholas Ridley.) Staundford P. C. Lib. 2. Title Enditement, 
c. 31. pa. 96. 6. is expreſs ** that an Indictment is not good, 
* which muſt have an Argument or Implication to make it 
good.“ Certainty in Indictments is the Subjects Security, 


* The Precedents in Tremaine 82 and 85. are not ſuch * P. 997- 


Precedents as that any Thing can be collected from them. 


Mr. Gould, contra, pro Rege. The Term © Conſpiracy” is iſt Point. 


always taken in mala parte. So it appears by the Regiſter, 


There is but One Count in this Inditment ; And the 
Whole of it muſt be TAKE N TOGETHER, as One Charge: It 
is not to be ſeparated and divided, One part of it from ano- 
ther. It conſiſts of the Inducement, the Charge itſelf, and 
the recited Indictment, (which is ſet forth 64. 62750 ) 


This is an Indictment at Common Law. 2 Inf. 562. ſays 
« The Statute of 33 (or as he ſays it really was, the 21) Ed. 
* 1. intitled A Definition of Conſpirators, is in Air mance 
„of the Common Law.” | | 


In 6 Med. 186. Rex et Regina v. Beſt. per Halt—* A Con- 
*« ſpiracy, latè loguendo, or a ICY to charge one falſe- 
* ly (without more) is a Crime : though it be not an Indict- 
ment for a formed Conſpiracy, fridiy ſpeaking ; which re- 
« quires an Infamous Judgment and Loſs of /iberam Le- 


| 


46 gem,” | 


| Na 
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J., ante. 


* P. 998. 


2d Point. 


— 


No Villainous Judgment has been given, ſince the Time 
of E. z. 


In F. V. B. fo. 253. 8vo. Edit, of 1104. (and alſo of 
1718.) The Form of the Writ is Oftenſur* Quare Conſpi- 
ratione inter Eos przhabits, præfat' A de &c indifari, et 
« ipſum eã occaſione capi &c, faliò et malitioſè procura- 
„ yerunt ; ad &c, et contra &c provis.” So that there, the 
« falſely and maliciouſly” is applied to the IndiFment not to 
the Conſpiring. 2 Inft. 562. The Caſe of Welbye (for citing 
in the Spiritual Court,) does not charge the Conſpiracy to be 
falſe; but only malicious. 


1 Hawk. P. C. c. 72. pa. 189 to 191, ſhews that if there 
be a Conſpiracy, it is puniſhable in an exemplary Manner. 
Conſpiracy, ex vi Termini only, is indictable. 


Tremaine's Entries, 85. Rex v. Freemen, only charges That 
illicitè diabolicè nequiter et malitioſe conſpiraverunt (to char 


A with an Attempt to bugger,) without the Word ALSO.“ It 


is not neceſſary to apply the - falſò et malitioſèꝰ to the Con- 
ſpiring. So that the falſely wickedly and maliciouſly” does 
here come in, in its proper Place. 


Conſequently, here is ſufficient Certainty. It appears, and 
is found, ** That they did wickedly and maliciouſly conſpire 


_ * falſely to indict this Man.“ And this is an Indictment at 


Common Law. 


* 3 1nft. 143. in making the lawful Acquittal of the Party 
grieved a Requiſite to conſtitute the Guilt of the Offender, 
lays down a Propoſition, which is not true. And this appears 
clearly by Hawk. P. C. Lib, 1. c. 72. Pa. 189, 190, and 
is confirmed by the Poulters Caſe in 9 Ce. 56. And 9 Rep. 56. 
b. Les Poulters Caſe, mentions the Commiſſion ; Which does 
not ſpeak of Conſpiracies executed, but only of Conſpiracies 
in general, | ' 


As to the 2d ObjeQion—It is an Offence, undouhtedly, 


to conſpire to indict a Perſon, falſely and maliciouſly, of 


SOME Capital Crime, in general; And then accorpinG 


to ſuch Conſpiracy, afterwards actually to indict him, falſely 


and maliciouſly, for a rakTIcuLar Capital Crime. 


The Indi&ment concludes © contra formam Statuti :” And 
therefore the Court may pronounce the Villainous Judg- 
ment, if they think proper. 


Mr, 
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Mr. Serj. Davy, in Reply There is F Diſtinction between 
a Writ of Conſpiracy, and an Indid ment for a Conſpiracy. 
In an Acbion, the Damage is the Giſt of the Action; And 
therefore the Writ and Declaration muſt charge“ That he 
was indicted and ſuſtained Damage : But that is not ne- 
ceſſaty, in an Indidt ment; which is for an Offence againſt 
the Public. And this Diſtinction os Ld. Coke's Mean- 


ing in 3 Inſt. 143. 


Its being after Verdid or before Verdict, makes no Differ- 
ence. Hale 2 H. P. C. 193. is expreſs © That a defective 
ladictment is not aided by VerdiF. For an IndiQment is 
not within any of the Statutes of Jeofails : None of them 
extend to an Indictment.“ 


It is not denied © That this is an Indictment for a mere 
« Conſpiracy ONLY,” and nothing more: And there is no 
Allegation of its being a fa/ſe One. 


Therefore the Indictment is bad: And no Judgment can 
be given upon it. 


Lord Mansr1iELD—We'll think of it. The Argument 
turns upon its being an Indictment for a Conſpiracy only. 


Mr. Juſt. Dznison—ln the Caſe of Moor v. Kinnerſley, 
It was holden “that an aeg would lie for a 


« Conſpiracy only,” 
CuRIA ADVISARE VULT. 


N. B. The Defendants (who had been brought into 
Court by Virtue of the Habeas Corpus, ) were now 
committed to the Mar/bal, while the Court took 
Time to conſider. 


* On Wedneſday 14th May 1760, 
Lord Max3r1ELd delivered the Opinion of the Court. 


He ſtated the Caſe, and the Objections; (Which, He faid, 
had been very ingeniouſſy argued:) 


But, They All agreed that in Reality there was no Colour 
for them. 


Ir this had been a bare unexecuted Conſpi Iracy, which had 
never taken Effet, (as that in Kinner/ley's Caſe was,) the Ob- 
jections might have had more Weight: (though He gave no 
Opinion, He ſaid, what Degree of Weight they migat have 
had even in bar Caſe. ) Xe 

ut 
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1760. 
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But here is much more than a BARE Conſpiracy without 
Effet. Here is an Owert A laid, as | may call it; And it is 
found That the Defendants, accorvine To the Conſpira- 
% cy Combination and Agreement between them before bad, 
« actually pip, falſely wickedly and maliciouſly and with- 
out any reaſonable or probable Cauſe, indid this Man ;” 
And the w-ry Indid ment itſelf is particularly ſpecified in the 
preſent One. 


So that this was a complete formed Conſpiracy, actually 


* The Fatt cARRIEK D inte Execution. 
was that 


—_— We are All very clear, that there is no Colour for the 


deeddiſchar- Objections, in the preſent Caſe ; And that the Rule ought 
ged, forwan? to be diſcharged. | 

of Proſecu- | 

ae" e me Per Cur. The RuLe to thew Cauſe Why the Judgment 
cuallyindid- ſhould not be arreſted, was DISCHARGED. V. Poſt. 


ed, and long 1027. 
kept in Pri- 


Jon upon 


ſuch Indict- | 

ment. Rex ver/. Turkey-Company ; 
88 Or (rather now) 

19th Mey Rex verſ. March, Deputy Governor of the Tur- 
key-Company (J. ante 943) 


HIS Caſe, (purſuant to what had been before ſettled, 

came on in the Crown-Paper, upon the Return to a 
I V. ante Max DAuus which had iſſued ſince the + laſt Motion: 
943. Which Mandamus and Return were as follow — 


The Writ was directed to Jobn March Deputy Governor 
of the Company of Merchants of London trading into the 
Levant Seas, commonly called the Turkey-Company. 


P. iooo. ® Itrecited that Whereas ſince the 24th Day of June 1754, 
that is to fay, upon the 13th Day of Nowember now laſt paſt, 
(and the Writ bore Teſte on the 121th February, 33 G. 2.) 
Isaac Roc ERS (being then a ſubje& of this Realm of Great 
Britain, and alſo One of the People commonly called Qua- 
KERS,) deſiring Admiſſion into the ſaid Company, did in 
due Manner make and ſubſcribe his ſolemn Affrmation and 
Declaration in that behalf requiſite, before William Alexander 
Eſq; and Sir William Stephenſon Knt. two of his Majeſty's 
Juſtices aſſigned to keep the Peace in and for the Gi of 
London, and alſo to hear and determine divers Felonies Treſ- 
paſſes and other Miſdemeanours committed within the ſaid 
City ; And Whereas the ſaid Iſaac Rogers, after the making 
the ſaid Affirmation and Declaration as aforeſaid, offered 
Flimſelf and did make Requeſt to him the ſaid John March, 


, {0 
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to be ADMITTED int the ſaid Company; and did then tender 
to Him, for ſuch his Admiſſion, for the Uſe of the ſaid Com- 
pany, the Sum of 20/. and at the fame Time did alſo pro- 
duce to Him a Certificate under the Hands and Seals of the 
ſaid William Alexander and Sir William Stephenſon, the ]uſ- 
tices aforeſaid, Certifying ** that on the 13th Day of Novem- 
ger in the Year of our Lord 1759, the abovenamed Iſaac 
„Rogers, One of the People called Quax E Rs, appeared before 
* them (the ſaid Jultices,) and had to Him adminiſtered, by 
them, the above Ar IRMATIONW;“ Yet he the faid John 
March, well knowing the Premiſſes, but not regarding his 


Duty in this Behalf, hath abſolutely refuſed, and yet doth 


refuſe to admit, the ſaid Iſaac Rogers into the ſaid Company; 
in Contempt Ec. and to the great Damage and Grievance 
of the ſaid Iſaac Rogers, and in manifeſt Injury of his Eſtate 
Sc: We therefore, being willing fc, Do Command c, 
That immediately after the Receipt of this our Writ, You 
admit or cauſe to be admitted the ſaid Iſaac Rogers into the 
ſaid Company of Merchants trading into the Levant Seas, 
commonly called the Turkey-Company; or ſliew to Us Cauſe | 
— the Contrary thereof; Leſt Sc. And how Sc. Witmets | 
c. | 


The Reruan—The Anſwer of ohn March, Deputy 
Governor of the Company of Merchants of EngienZ 
trading into the Levant Seas, commonly called th 
Turk:y-Company, to the within Wirit. 


John March, Depu'y Governor of the Company of Mor- 
chants of England trading into the Levant Seas, common)y 
called The Turkey-Company, in the within Writ called ** The 
Deputy Governor of the Company of Merchants of London 
trading into the Levant Seas, commonly called The T ur- 
** key-Company,” (to whom the ſaid Writ hath been deli- 
vered,) Do moſt humbly Certify and Return to Oc; That 


long before Iſaac Rogers, in the ſaid within Writ named, « f 


offered himſelfto me to be admitted into the faid Company, 
to wit, in the 26th Year of His preſent Majeſty's Reign. by 
a certain Ad of Pacliament, made at a Seiſion of Paritament 
of our Lord the preſent King held at Heſtminſter in the 
County of Middleſex on the 11th Day of Tenuary in the 
Year of our Lord 1753; in the 26th Year of the Reign of 
his preſent Majeſty, intitled “ An Act for enlarging and re- 
« gulating the Trade into the Levant Seas.“ It was and is 
(amongſt other Things) enacted © that from and after the 24th 
% Day of June 1754, a certain OaTu (the Form of which 
« 15 ſet forth in the ſaid Act) in lieu of the Oath thentofore 
© taken by Perſons upon their Admiſſions to their Freedom 
<« inthe ſaid Company, ſhould be taken by eve ry Perſon, upon 
« his Admiſſion to his Freedom; either before the Governor or 


« Deputy Governor of the ſaid Company, or before 2 
v6 15 
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« His Majeſty's ſuſtices of the Peace (who were and are 
thereby reſpectively impowered and required to adminiſter 
„the faid Oath :”) Which Juſtices are thereby required to 
certify under their Hands and Seals, That the ſaid Oa rn 


_ «© avas taken before them,” 


And ] further humbly certify and return to our ſaid pre- 
ſent moſt ſerene Sovereign Lord the King, That the ſaid 
Iſaac Rogers, in the faid Writ named, hath xorT taken, but 
hath xeFusED t take the ſaid OaTH by the faid laſt menti- 
oned AQ of Parliament required ; either before the Gover- 
nor or Deputy Governor of the ſaid Company, or before 
two of His Majeſty's Juſtices of the Peace: Ano rAnERE· 
PORE I cannot admit or cauſe to be admitted Him the ſaid 
Iſaac Rogers into the ſaid Company of Merchants trading 
into the Levant Seas, commonly called theTurkey-Company, 
as by the faid Writ Jam commanded. 

John March, Deputy Governor. 


Mr. Norton argued, (on Wedneſday laſt) for theMandamus. 
The only Queſtion was, Whether a QuAk ER, who has 


in due Manner, made and ſubſcribed his s0LEMN AFrr1in- 
MATION AND DECLARATION to the Effect of the Oath, 
can be admitted to the Freedom of this Company without ac- 
tually taking the OaTH appointed by the Act of 26 G. 2. c. 
18. & 2, enabling every Subject of Great Britain, deſiring 
Admiſſion into that Company, to be admitted into it, upon 
paying or tendering 20/. 

He argued that he ovght to be admitted to this Freedom. 
The Act of 22 G. 2. c.46.4 36 (& penult.) pa. 945. (for 
allowing Quakers to make Affirmation in Caſes where an 
Oath is or ſhall be required) extends to a// Caſes of Oaths 
of all Kinds, required by any Act of Parliament to be taken 


* by Quakers: And the three Exceptions in the 4 Proviſo, 


excluding them from“ being thereby qualified or permitted 
to give Evidence in any Criminal Caſes, or to ſerve on 
* Turies, or to bear any Office or Place of Profit in the Go- 
« wvernment,” {till more ſtrongly ſhew the Senſe of the Legiſ- 
lature. And this Caſe is not within any of theſe 3 Excepti- 
ons: It is only a Claim of an Admiſſion into a trading Cor- 
poration ; not of any Emoluments from the public Offices 
of Government. | 


But this. Queſtion has been already determined in the 
Caſe of Rex V Morris, P. 10 W. 3. B, R. 1 Ld. Raym. 
337. upon a Mandamus to admit Morris (who was a 
Quaker) to his Freedom of the City of Lincoln; He having 
ſerved an Apprenticeſhip there, for 7 Years. Carthew 448. 
S. C. Rex v. Morrice, Mayor of Lincoln, 5 Mod. 402.8. C. 
Rex v. Mayor of Lincoln t was holden, ** That the 
Quaker might take the ſolemn Affirmation (by the r 
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« of 7, 8 . 3. c. 34.) inflead of the Oath, And that ſuch I 
Freedom was not a Place of. Profit in the Governmen 1 
„within the Meaning of the Exception in that AQ,” ad 
Lord Mansr1zLD—This Caſe explains the Proviſo in 

this Act of 22 G. 2. and the Declaration That it 
p: * was made to explain a Doubt, Whether the Solemn 
d Affirmation preſcribed by 8 G. 1. could be allowed 
t and taken inſtead of an Oath, in any Caſe wherein 
* by any Act or AQs of Parliament an Oath is re- 
&* quired; unleſs the ſaid Affirmation or Declaration 
„ be by ſuch Act or Acts of Parliament particularly 
* and expreſsly directed to be allowed and taken inſtead 
* of ſuch Oath, | 


Mr. Harvey, for the Turkey-Company, argued (iſt.) That 
this Caſe was not within the Purview of the Ad: (2dly.) 
That if it is, yet it is within the Meaning of the Exception. 


Firſt— The AQ did not mean to give Quakers any Pri- | 
vilege of Affirming inſtead of Swearing, where they were I 
not under ſome Penalty or Forfeiture, or had ſome antece- | 
dent Right veſted in them. e , 


The AR of 13, 14 C. 2. c. 1. was highly penal upon 
Quakers. 1 W.& M. c. 18. F. 13. (the AQ of Toleration) 
] gave them ſome Indulgencies. 7, 8 W. 3. c. 34. permits the 
ſolemn Affirmation or Declaration, inſtead of an Oath, under 
the 3 Exceptions which have been mentioned. 8 G. 1. c. 6. 
(which is the Act recited in this Act of 22 G. 2. c. 4.) alters 
the Form of the ſolemn Affirmation or Declaration. 


The enacting Part of the Act of 22 G. 2. c. 46. F. 36, 
37. (a Hotchpot Act,) does indeed extend the ſolemn Affir- 
mation or Declaration to all Caſes wherein, by any Ad or 
Acts of Parliament then in Force or thereafter to be“ P. 1003. 
made, an Oath is allowed or required; although no parti- 
cular or expreſs Proviſion be therein made for it. But this 
Act itſelf, in its Purview, is a good deal confined, and ex- 
tends only to their giving Teſtimony + The Words are 
By reaſon of which Doubt, the Teſtimony of the faid 
people called Quakers is frequently retuſed, whereby the 
« ſaid People, and Others requiring their Evidence, ate 
*« ſubjeRed to great Inconveniences ; Therefore Cc be it 
« enacted Fc. 7 £71 


= _ 9 — — nag * 
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Secondly—They are within the third Exception contained 
in the Proviſo of this Act of 22 G. 2. f. 36. for it is a Place 
of Profit. | Yrs | 


In the Caſe cited, it was an Office in a Corporation, with- 
out Profit. | : 
Part IV. Vot. II. FT, This 
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I mis is not a Place under the Crown, or under the Govern- 
* Y. F. 37. ment: But it is “ in the Government, (which is the Ex- 
* uſed in the“ Act;) as Corporations for managing 
Trade, are Part of the Government, And the very PRI x- 
CIPLES of the Duakers are prejudicial to trading Corpo- c 
rations carrying on great Trade in foreign Countries; as | 
their Rights often require to be ſupported by Force, as 
well as (in the preſent Caſe) with Pomp and Shew (by It 


their Ambaſſador at the Port.) A 
This Caſe may be diſtinguiſhed from the cited Caſe of 10 
Rex v. Morris: For that was a Right to the Freedom of a 
particular Place, acquired by ſerving an Apprenticeſhip _ 
there; And it appears from 5 Med. 403, that the Man had ha 
there an antecedent veſted Right ; vis. by having ſerved = 
uch Apprenticeſhip; Whereas here is no antecedent veſted 10 
ight ; but only a general Claim, common to all other 2 
Subjects. : | | my 
Mr. Norton in Reply—The Acts relating to Quakers do 5 | 
All of them give Privileges and Indulgencies to the Species 2 
of Diſſenters, called Quakers : So, particularly, it appears 5 
from the Preamble to 8 G. 2. c. 6. which ſpeaks of them 4 
with high Regard and Commendation. | 
Tue Caſe cited ſhews that there was a Profit to the Free- 4 
man; (viz. a Vote for Members of Parliament, and alſo Fo 
Paſture in a Common) And that they had a Government 1 
in their Corporation: Whereas this is a mere trading Com- 4 
pany. | | | $23 01 
| | * 
Hlere is juſt as much an antecedent Right, as there was ny 
in that Caſe. Our Claim is founded upon ſuch a Right. ** 
ĨßWerefore He prayed a peremptory Mandamus, com- «> 
manding the Company to admit him. 15 
„P. 100. Lord MansrieLp- faid He could not even ſtart a 0 
Doubt; the Point was ſo clear. | | 
Thhis can never be conſidered as a Place of Profit in the * 


k Government. And the Caſe cited is ſtronger than this: 
There was a Right to vote in Elections to Parliament, as 
well as a Right to have Common of Paſture. 


However, As Mr. Juſt. Denisow choſe ta read the AQ 
of Parliament at more Leiſure, before He gave a poſitive 
and direct Opinion upon the Queſtion ; 


ov 
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as 
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Tur CovukT therefore took a few Days to conſi- 
der of it. And 


Lord MaxsFIEBLD now delivered the Reſolution of the 
Court. | 


| 


He faid, It was not poſſible to find — Colour of Doubt. 


It was very clear, He ſaid, on the Act of * King William: . 7, 8 W. 
And the Caſe of the Mayor of Lincoln is a Determination 3. © 34. 


in Point. 


The Preamble of the 36th Section of 22 C. 2. c. 46. re- 


cites, as the Reaſon of the enacting Part, That a Doubt 


had ariſen * Whether the ſolemn Affirmation of Quakers, 
*« preſcribed by 8 G. 1. could be allowed in any Caſe where 
an AQ of Parliament had required an OarTx ; Unleſs 
the Affirmation be by ſuch Act particularly and expreſsly 
directed to be allowed and taken inſtead of ſuch Oata :” 
„For removing which Doubt, it enacts that ** in aLL ſuch 
*« Caſes, upon Acts of Parliament then in Force, or there- 
« after to be made, which direct or require an Oath, it 
* /ball be allowed, although no particular or expreſs Pro- 
«* viſion. be made for that Purpoſe in ſuch AQ or Acts.“ 


As to its being © an Office or Place of Profit in the 
„Government“ lt is impoſſible to ſupport that Notion : 
For it can never be conſidered in that Light, moſt certain- 
ly. Even the Remittances of public Money for the Uſe and 


Account of the Government, if given by the Minittry to 


Quakers, may be very profitable Appointments to the Re- 
mitters : But yet, they are no Places er Offices in the Go- 
ernment. | 


This Man's Claim is nothing more than to be admitted 
into a Company of MEexcfants trading to a particular 
Part of the World. And ſurely, there can be no Pretence 


to call TH1s a Place or Office of Profit in the Government. 


| 
i 


* Therefore this Return muſt be —_ And there * P. 100;. 


muſt be a pecemptory Manda mus. 


RuLie accordingly ; vis. That ile Return be quaſh» 
ed, for the Inſufficiency thereof; and that a re- 
REMPTORY MaNnDamvs do iſſue. 
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Mondayigth. © Moſes ver/. Macferlan. 


May 1760. 


ORD MaxsrIzIp delivered the Refolution of the 
| Court in this Caſe, which ſtood for their Opinion, 
Whether the Plaintiff could recover againſt the Defen- 
« dant, in the preſent Form of Action, (an AQtion upon the 
„ Caſe for Money had and received to the Plaintiff's Uſe ;) 


Or whether He ſhould be obliged io bring a Special 


P. 1006, 


Action upon the Contract and Agreement between them.” 


It was an Action upon the Cafe, brought in his Court, 
by the now Plaintiff, Moſes, againſt the now Defendant, 
Macferlan, (heretofore Plaintiff in the Court of Conſcience, 
againſt the fame _ now Plaintiff here,) for Money bad 
and received to the Uſe of Moſes the now Plaintiff in this 
Court. 5 | | 


The Caſe, as it came out upon Evidence and without 
Diſpute, at Ni: Prius before Lord Mansfield at Guild-hall, 


was as follows. 


It was Clearly proved, That the now Plaintiff, Moſes, had 
indorſed to the now Defendant Macferlan, four ſeveral Pro- 
miſſory Notes made to Moſes Himſelf by One Chapman Jacob, 
for go. each, for Value received, bearing Date 7th Wo- 
ember 1758 ; And that this was done, in order to enable 


the now Defendant Macfer/an to recover the Money in his 


Own Name, againſt Chapman Jacob. But previous to the 
now Plaintiff's indorſing theſe Notes, Macferlan aſſured Him 
„that ſuch his Indorfement ſhould be of no Prejudice to 
« Him:” And there was an AGREEMENT figned by Mac- 
ferlan, whereby he (amongſt other Things) expre/sly agreed 
That Moſes ſhould not be liable to the Payment of the 
Money or any Part of it; and that He ſhould nat be pre- 
ñjudiced, or be put to any Coſts, or any way ſuffer, by 
** reaſon of ſuch his Indorſement.” NoTwiTasTanp- 
ING which expreſs Condition and AGREEMENT, and con- 
trary thereto, the - preſent Defendant Macferlan ſummoned 
the preſent Plaintiff Moſes into the Court of Conſcience, upon 
each of theſe 4 Notes, as the Indorſer thereof reſpeQively, 
by 4 ſeparate Summonſes. Whereupon "Moſes, (by One 
Smith who attended the Court of Conſcience at their ſecond 
Court, as Solicitor ſor him and on his behalf,) tendered 
* the ſaid Indemnity to the Court of Conſcience, upon the firſt 
of the ſaid four Caules ;- and offered to give Evidence of it 
and of the ſaid Agreement, by Way of Defence for Moſes 
in that Court. But the Court of Conſcience rejefed this 
Defence, and refuſed to receive any Evidence in Proof of 
this Agreement of Indemni!y, thinking that they had no 
Yower to judge of it; and gave judgment againſt Moſes, 


upon the mere foot of his Indorſement, (which He himſelf 


did not at all diſpute,) without hearing his Witneſſes about 
| the 
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the Agreement that he ſhould 1 be liable:“ For the 
Commiſſioners held this Agreement to be no ſufficient Bar 
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to the Suit in heir Caurt; and conſequently decreed for the 
Plaintiff in that Court, upon the undiſputed /ndor/ement made 
by Myſes. This Decree was actually pronounced, in only 
One of the 4 Caules there ee But Moſes's Agent, 
(finding the Opinion of the Commiiſioners to be as above 
mentioned,) paid the Money into that Court, upon a// the 
four Notes; and it was taken cut of Court by the now Defen- 
dant Macferla x, (the then Plaintiff, in that Court,) by Or- 
der of the Commiſſioners. | 


All this Matter appearing upon Evidence before Lord 
N at Mi Prius at Guildhall, there was no Doubt 
but that, upon the Merits, the Plaintiff was intitled to the 
Money: And accordingly, a Verdict was there found for 
Moſes, the Plaintiff in this Court, for 6/. (the whole Sum 
paid into the Court of Conſcience :) but ſubject to the 
Opinion of the Court, upon this Queſtion, ©* Whether the 


Money could be recovered in the yrESENT Form of 


« Action, Or whether it muſt be recovered by an Action 
«© brought upon the SpECtAaL AGREEMENT only.” | 


On Saturday the 26th of April laſt, — 


Mr, Morton, on behalf of the Defendant Macferlan, 
moved to ſet aſide this Verdict found for the Plaintiff ; and 
to have Leave to enter up Judgment aguinſt the Plaintiff, as 


for a Non-Suit. | 
And in order (o ſhew that the Action was nof maintaina- 


Ile in its preſent Form, He laid down a Poſition © That In- 


„ debitatus Aſſumpſit will not lie, but where DER will lie.” 
It lies not upon a Wager; nor upon a mutual Aſſumpſit: 
nor againſt the Acceptor of a Bill of Exchange; Neither 
will it lie for Money won at Play: For it will never lie, 


but where Debt will lie; And can never be, upon mutual 


Promiſes. 1 Salk. 23. Hard's Caſe; and 6 Med. 125. 
Smith v. Aiery, ate expreſsly io, in Terms. | 


And, to maintain Debt, there muſt be either an expreſs 
Contract broken; or an implied Contract broken. But 
there is no Contract either expreſs or implied. That Moſes 
** would have this Canſe of Action againſt Macferlan :” 
Chapman Jucob was only to pay Maſes the Money when it 


* ſhould be recovered by Macferlan. An Indorſement of a * P. 


Promiſſory Note is a juſt Cauſe of Action: And Macferlan. 


recovered this Money, of Moſes the Indorſer, by Judgment 


of a Court of Juſtice, 


But this Action,“ for Money had and received to his 
* Uſe,” is not the proper Way of ſetting right the Fudg- 
ment of a Court of Tuftice, : 

FL This 
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This Agreement could not repel the Action before the Court 

of Conſcience: It was only the Subject of an Action to be 

- brought upon itſelf. This appears from the Caſe of Be/ton 
v. Robinſon, in Cro. Tac. 218; Where Be ſton was in Execu- 

tion upon a Statute Merchant at the Suit of Robinſon; and 

brought an Auditd Querela, and produced Articles between 

Him and Rabinſon, as a Diſcharge : Which was holden not 

good, to diſcharge him of the Execution ; But that his Re- 

medy was to have an A4ion of Covenant upon them, So in 

1 Bulftr. 152. Anon; By Williams and the Reſt of the 


Judges, If the Party be taken and impriſoned upon a 


«« [Judgment and Execution, where he has paid the Money, 
© He ſhall not have a Superſedeas quia erronicè, nor no Re- 
% medy, but only an Audita Querela. And upon Promiſe of 
„Enlargement, and not performing it, an Action on the 
« Caſe only lieth for this, and no other Remedy.“ 


Mr. Norton contra for the Plaintiff. 


We have not miſconceived our Action: We were not con- 
fined to bring an Action upon the Special Agreement ; but 
were at Liberty to bring this Action, “ for Money had and 
« received to our Uſe,” to recover this Money unfairly re- 


_ ceived by the Defendant. 


I do not agree to the Poſition, © That Aſumpſit will not 
lie, but where Debt will lie.” 1972 


M. 5 C. 2. In the Caſe of Alley v. Reynolds, This Principle was 
B. K. (F. 2 ſettled, vis. © That wherever a Perſon has wrongfully paid 


Strange 
915.) 


* P.1co8, 


« Money, He may have it back again, by this Aion for 
«© Money had and received to his Uſe.” And yet in that 
very Caſe, there was another Remedy. And there was the 
Conſent of the Payer too. 


So likewiſe, for Money paid on a Contract which is ne- 
ver performed. | | 


So, on a Wager (on a Horſe-Race,) againſt the Stake- 
holder, after the Thing is completed and over. 


And no Inconvenience can ariſe: Every Thing is done 
and finiſhed, in the preſent Caſe; And no writ of Error 
lies to the Court of Conſcience ; nor can its Judgments be 
over-haled, 


The Cour, having heard the Counſel on both 
Sides, took Pime to adviſe. 


Lord Mansr1eip now delivered their unanimous Opi- 
nion, in Favour of the preſent Action. 
83 os hs There 
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There was no Doubt at the Trial, but that upon the 
Merits the Plaintiff was intitled to the Money: And the 
Jury accordingly found a Verdict for the 6/7. ſubje& to the 

pinion of the Court upon this Queſtion, © Whether the 
Money might be recovered by this Form of Action,“ or 
© muſt be by an Ad ion upon the ſpecial Agreement only.” 


Many other Objections, beſides that which aroſe at the 
Trial, have fince been made to the Propriety of this Action 
in the preſent Caſe. 


The 1ſt Objection is, That an Action of Debt would iſt Objec- 
„ not lie here; and no Aſſumpſit will lie, where an Action tion. 
of Debt may not be brought:” Some Sayings at Ni/t 
prius, reported by Note-Takers who did not underſtand the 
Force of what was ſaid, are quoted in Support of that Pro- 
poſition, But there is no Foundation for it, 


It is much more plauſible to ſay, That where Debt lies, Anſwer, 
an Action upon the Caſe ought not to be brought.” And 
that was the Point relied upon in“ S/ade's Caſe: But the ® 4 Ce. 92. 
Rule then ſettled and followed ever ſince is, * That an 
Action of Aſumpfit wiLL lie in many Caſes where Debt 
fies, and in many where it does not lie.” 


A main Inducement, originally, for encouraging Actions 
of Aſumpfit was, To take away the Wager of Law :” And 
that might give Riſe to looſe Expreſſions, as if the Action 
was confined to Caſes only where that Reaſon held. 


2d Objection — That no Aſumpſit lies, except upon an 
© expreſs or implied Contract: But here it is impoſſible to 
4 preſume any Contra@ to refund Money, which the De- 
fendant recovered by an adverſe Suit.“ 


Anſwer. Ir the Defendant be under an Obligation, fron 
the Ties of natural Juſtice, to refund; the Law implies a 
Debt, and gives this Action, founded in the Equity of. the 
Plaintiffs Cale, as if it were upon a Contrad (“ guaſs ex 
** contrattu,” as the Roman Law expreſſes it.) 


This Species of A/[Jumpſit, (“ for Money had and received 
to the Plaintiff's Ute,“) lies in numbetleſs Inſtances, for 
Money the Defendant has received from a hird Perfon Ye P. 1009. 
which he claims Title to, in Oppoſition to the Plaintiff's 
Right; and which he had, by Law, Authority to receive 
from ſuch third Perſon. 


3d Ob- 


2 
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| 3d Objection. Where Money has been recovered by the 
JupcMENT of a Court having competent Juriſdiction, the 0 
Matter can never be brought over again by a new Action. 5 


t 
Anſwer. It is moſt clear, that the Merits of a Judg- 2 

« ment can never be over-haled by an original Suit, either at } 
Law or in . Till the Judgment is ſet aſide, or ] 
* reverſed, it is concluſive, as to the ſubje? Matter of it, to 1 
all Intents and Purpoſes. | P 
| 


But the Ground of this Action is cons1sTENTLY with 
the Judgment of the Court of Conſcience: It admits the 
Commiſſioners did right. They decreed upon the Inder ſe- . 
ment of the Notes by the Plaintiff: Which Indorſement is N 
not now diſputed, The Ground upon which this Action p 
proceeds, was no Defence againſt that Sentence, 


It is enough for Us, that the Commiſſioners 98 
„They had no Cegniſance of ſuch Collateral Matter.“ We 
can not correct an Error in their Proceedings; and ought to 
_ typpoſe what is done by a final Juriſdiction, to be right. But 
e think, the Commiſſioners did right, in refuſing to go 
into ſuch Collateral Matter.” Otherwiſe, by Way of 
Defence againſt a Promiſſory Note for 3o s. they might go 
into Agreements and Tranſactions of a great Value: And 
if they decreed Payment of the Note, their Judgment might 

. Sndire&ly conclude the Balance of a large Account. | 


8 — aw r 


The Ground of this Action is not, © that the Judgment 

* was wrong ;” but, that, (for a Reaſon which the now 

| « Plaintiff could not avail himſelf of againſt that Judgment,) 
; e the Defendant ought not in Juſtice to xx EY the Money.“ 
N And at Guildhall, 1 declared very particularly, that the 
„ Merits of a Queſtion, determined by the * 

„here they had Juriſdiction, newer could be brought over 

* again, in any Shape whatſoever.” 


| Money may be recovered by a right and legal Judgment; 
b and yet the Iniquity of ſeeing that 9 — may be manifeſt, 
upon Grounds which could not be uſed by Way of Defence 
againſt the Judgment. _ 


x Suppoſe an Indorſee of a Promiſſory Note, having re- 
ceived Payment from the Drawer (or Maker) of it, ſues and 
Tecovers the ſame Money from the Indorſer who knew no- 


thing of ſuch Payment, 
| for a Ship preſumed 


Suppoſe a Man recovers upon a 3 
ome ; — Or upon the 


to be Ii}, which afterwards comes 


*P.1010.* Life of a Man preſumed to be dead, who afterwards ap- 

- pears ;—Or upon a Repreſentation of a Riſque deemed to be 6 
___ - fair, which comes out afterwards to be groſsly nate 
Sas * 5 . 6 ut 
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But there is no Occaſion to go further: For the Admiſſion 
© that, unqueſtionably, an Adtion might be brought upon the 
« Agreement, is a deciſive Anſwer to any Objection from 
the Fudgment. For it is the ſame Thing, as to the Force 
and Valiaity of the Judgment, and it is juſt equally affected 
by the Action, Whether the Plaintiff brings it upon the 
Equity of his Caſe arifing out of the Agreement, that the 


' Defendant may refund the Money he received; Or, upon the 
Agreement itſelf, that, beſides refunding the Money, he may 


pay the Cofts and Expences the Plaintiff was put to. 


This brings the Whole to the Queſtion ſaved at Ni/ privs, 
vis. Whether the Plaintiff may ele& to ſue by this 


Form of Action, for the Money only; or mult be turned 


round, to bring an Action upon the Agreement.” 


One great Benefit, which ariſes to Suitors from the Na- 
ture of this Action, is, that the Plaintiff needs not ſtate the 
Special Circumſtances from which he concludes “ that, ex 
« e£quo & bono, the Money received by the Defendant, 


'<« ought to be deemed as belonging to him:” He may de- 


elare generally, that the Money was received to his Uſe;“ 
and make out his Caſe, at the Trial, 


This is equally beneficial to the Defendant, It is the 
moſt favourable Way in which he can be ſued: He can be 
liable no further than the Money he has received ; and againſt 


that, may go into every equitable Defence, upon the Ge- 


neral Iſſue ; He may claim every equitable Allowance ; He 
may prove a Releaſe without pleading it; In ſhort, He 
may defend himſelf by every Thing which ſhews that the 
Plaintiff, ex £quo. & bono, is not intitled to the Whole of his 
Demand, or to any Part of jt. | 


If the Plaintiff eleQs to proceed in this favourable Way, 
jt is a Bar to his bringing another Action upon the Agree- 
ment ; though he might recover more upon the Agreement, 
than he can by his Form of Action. And therefore, if 
the Queſtion was open to be argued upon Principles at large, 


there ſeems to be no Reaſon or Utility in confining the Plain- 
tiff to an Action upon the ſpecial Agreement only. 


hut the Point hay been long /erzled ; and there have been 
many Precedents : I will mention to You One only; which 


was very ſolemnly conſidered. It was the Caſe of Dutch 


v. Warren, H. 7 G. 1. C. B. An Action upon the Cafe, 
for Money had and received to the Plaintiff's Uſe. 


The 
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*P.1011, *The Caſe was as follows—Upon the 18th of Aug 


* Sir Peter 
King was 
then Ld. Ch. 
J. of C. B. 


1720, on Payment of 2621. 10s. by the Plaintiff to the 
Defendant, the Deſendant agreed to transfer him 5 Shares in 
the Welſb Copper Mines, at the Opening of the Books; And 
for Security of his ſo doing, gave him this Note—* 18th of 
** Auguſt 1720. I do hereby acknowledge to have received 
of Philip Dutch,. 2621. 10s. as a Conſideration for the 
*« Purchaſe of 5 Shares; which I do hereby promiſe to 
* transfer to the ſaid Philip Dutch aſſoon as the Books are 
open; being 5 Shares in the FWelſb Copper Mines. Wit- 
« neſs my Hand Robert Warren.” The Books were opened 
on the 22d of the ſaid Month of Auguſt; when Dutch re- 
queſted Warren to transfer to him the ſaid 5 Shares; which 
he refuſed to do; and told the Plaintiff, *© he might take 
* his Remedy.” Whereupon the Plaintiff brought this 
Action, for the Conſideration Money paid by him. And an 
Objection was taken at the Trial, that /his Action upon 
the Caſe, for Money had and received to the Plaintiff's 
“ Uſe, would not lie; but that the Action ſhould have 
been brought for tha Non- Performance. of the Contrad.” 
This Objection was over-ruled by the“ Chief Juſtice ; who 
notwithſtanding left it to the Conſideration of the Jury, 
Whether they would not make the Price of the faid Stock. 
as it was upon the 22d of Auguſt, when it ſhould have been 
delivered, the Meaſure of the Damages : Which they did ; 
and gave the Plaintiff but 175]. Damages. 


And a Caſe being made for the Opinion of the Court of 
Common Pleas, the Action was reſolved to be well brought ; 


and that the Recovery was rigbt, being not for the whole 


Money paid, but for the Damages, in nat transferring the 
Stock at the Time; which was a Loſs to the Plaintiff, and 
an Advantage to the Defendant, who was a Receiver of the 
Difference-Money, to the PLainT1Fr's U/e. 


The Cour faid, that the extending thoſe Actions de- 
po on the Notion of Fraud. If one Man takes another's 

oney to do a Thing, and refuſes to do it; It is a Fraud: 
And it is at the Ele&ion of the Party injured, either to affirm 
the Agreement, by bringing an Action for the Non-per- 
formarce of it; or to diſaffirm the Agreement ab initiq, by 
reaſon of the Fraud, and bring an Action for Money had 
and received to his Uſe. | 


The Damages recovered in that Caſe, ſhew the Liberality 
with which this kind of Action is conſidered : For though 
the Defendant received from the Plaintiff 2621. 10s. yet the 


Difference-Miuney only, of 1751. was retained by him again/? 


Conſcience: And therefore the Plaintiff, ex æ que et bone, 
ought to recover ne more; agreeable to the Rule of the Ro- 
man Law—* Quod conditio indebiti non datur ultra, quam 
** lecupletior factus eft, qui accepit.“ . 


Ip 
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Ir the five Shares had been of much more Value, yet the * P. 1012. 


Plaintiff could only have recovered the 262/. 10s. by this 
Form of Action. 


The Notion of Fa A up holds much more ſtrongly in the 
preſent Caſe, than in that For here it is expreſs. The In- 


dorſement, which enabled the Defendant to recover, was 


got by Fraud and Falſbosd, for ene Purpoſe, and abuſed to 


_ another. 


This kind of equitable Action, to recover back Money, 
which ought not in Juſtice to be kept, is very beneficial, and 
therefore much encouraged. It lies only for Money which, 
ex uo et bono, the Defendant g to refund: It does not 
lie for Money paid by the Plaintiff, which is claimed of Him 
as payable in Point of Honour and Hone/iy, although it could 
not have been recovered from him by any Courſe of Law ; 


as in Payment of a Debt barred by the Statute of Limitations, 


or contracted during his Infancy, or to the Extent of Princi- 
E and legal Intereſt upon an Uſurious Contract, or, for 

oney fairly loſt at Play; Becauſe in all theſe Caſes, the 
Defendant may retain it with a ſafe Conſcience, though by 
poſitive Law he was barred from recovering. But it lies for 
Money paid by Miftake ; or upon a Conſideration which 
happens to fail; or for Money got through Impoſition, (ex- 
preſs, or implied ;) or Extortion ; or Oppreſſion ; or an undue 
Advantage taken of the Plaintiff's Situation, contrary to 


Laws made for the Protection of Perſons under thoſe Cir- 


cumſtances. 


In one Word, The Gift of this kind of Action is, that 
the Defendant, upon the Circumſtances of the Caſe, is 
ebliged by the Ties of natural Juſtice and Equity to refund 
the Money. 


Therefore We are All of Us of Opinion That the Plain- 
tiff enight ELECT to wave any Demand upon 1he Foot of the 
Indemnity, for the Cofts he had been put to; and bring 
THIS Aion, to recover the 61. which the Defendant got and 
kept from him iniquitouſly. 


RvLe—That the Poſtea be delivered to the PLAINTIFF. 


The End of Zafter Term 1760, 
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Friday 6th 


June 1760. 


33 & 34 Geo. 2. B. R. 1760. 


Crawford ver/. Powell. 


HIS was a Caſe reſerved at Vi prius before Lord 
Mansfield at Guildhall, upon the Trial of an Action 
for a falſe Return to a Mandamus. The Mandamus 
was directed to Griffith Powell, commanding him to deliver 
to Gibbs Crawford, the Common Seal, Books Papers and 
Records of the Corporation of Harwich; which the ſaid 
Crawford claimed to belong to his Cuſtody, as having been 


duly elected Town-Clerk of that Corporation; And his Elec- 


tion was fet forth in the Writ. To this Writ of Mandamus 


(to deliyer the InfigniatFc, ut ſupra) the Defendant Griffith 


Powell returned © That the ſaid Gibbs Crawford was not 
* DULY ELECTED Town-Clerk:” Upon which Return, 
alledged to be a falſe One, the preſent Action was brought. 


The Declaration ſhewed That the Plaintiff Crawford was 
duly elected I own-Clerk c, upon the 2oth of March 1758; 
In virtue of which Election, it alledged, that the Common 
Seal, Books, Papers and Records belonged to Him c But 
that the Defendant Powell refuſed to deliver them to Him. 
The Declaration then ſhewed that the Plaintiff, upon ſuch 
his Refuſal, did, upon the 12th of April 1758, proſecute a 
Writ of Mandamus returnable on Friday next after One 
Month from Eaſter 1758, (being the fame Writ upon which 
the Action is brought;) which was accordingly returned 
upon the ſaid Retur n- Day. CTR | 


So that it appeared upon the Face of the Declaration, 
that this Mandemus was actually returned WITHIN SIX 
MonTas after the Plaintiff*'s Election to the Office. 


There was a Verdict for the Plaintiff; But it was objected 
91 the | art of the Defendant, That the Plaintiff ought to 
85 PROVE 
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* prove his having taken the Sacrament according to the“ P. 1014. 


Rites of the Church of Englund within a Year next before 
bis Election. 


This Point was reſerved at the Trial, for the Opinion of 
the Court, and was twice argued ; once, by Sir Richard 
Lloyd, on Wedneſday 4th Fuly 1759; and a ſecond Time, 
by Mr. Gould, on Friday 6th June 1760 ; Both of them for 
the Defendant, in Support of the Objection. 


They urged that it was incumbent upon the Plaintiff to 
ſbeau that He was duly elected; And they contended that He 
could not have been duly elected, unleſs He had taken the 
Sacrament within a Year ; For by the Statute of 13 Car. 2. 
Stat. 2 c. 1. No Perſon can ö elected into the Office of 
+ Town-Clerk of a Corporation, that ſhall not have within 
„One Year next before ſuch Election taken the Sacrament 
of the Lord's Supper according to the Rites of the Church 
« of England; And in Default thereof, Every ſuch Election 
„is thereby declared voi. Conſequently, in order to 
make out his Title, He ought to prove his having taken the 
Sacrament within One Year next before his Election: And 
his not having done this, is without doubt a fatal Objection. 
upon this Statute of 13 C. 2. And it remains equally fatal, 
even ſince the AQ for quieting and eſtabliſhing Corporations, 
5 C. 1. c. 6. as the Return to this Mandamus was made 
wITHIN ſix Months after the Plaintiff's Election. 


By this Act of 5 G. 1. c. 6. F. 3. © No Perſon thereafter 
64 to be elected into ſuch Office ſhall be removed by the Cor- 
«© poration or otherwiſe proſecuted for or by Reaſon of ſuch 
Omiſſion; Nor ſhall any Incapacity Diſability Forfeiture 
© or Penalty be incurred by reaſon of the fame ; UnLess 
„ ſach Perſon be / removed, or ſuch Proſecution be com- 
„ menced, wir HIN fix Months after ſuch Perſon's being 
*« placed or elected into his reſpective Office c.“ n 


But this Act does not affect the preſent Caſe; where the 
Return was made within wo Months after the Election ot 
the Officer. | ; 


For although ſuch Incapacity and Diſability might be ta- 
ken away by this Statute of 5 G. 1. in a Caſe where 81x 
Months bad elapſed after the Election, without any Removal 
by the Corporation or Proſecution commenced and carried 
on with Delay; and conſequently, a Return of Non fuit 
„ eledus,” founded only upon this Incapaci:y and Diſability, 
but not made till AFTER the Expiration of the ſix Months, 
would indeed be a falſe Return, and the Plaintiff would 
have no Need (in ſuch a Caſe) to prove his having taken the 
Sacrament within a Year ; Yet in the preſent Cate, (where 
the Return is made 2v1thin the fix Months) it is not a falſe, 
but a true Return, if the Fact was“ that He really had not 

*« received 
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& received the Sacrament within a Year next before his 
*« EleQtion:” For as the ＋ ap and Diſability incurred 
by the 13 C. 2. ſtands in this Caſe unremoved by the 5 G. 1. 
the Plaintiff remains ſtill open and liable to a Removal by 
the Corporation, or to a Proſecution to be commenced within 
the ſix Months. So that there is a vaſt Difference between 
a Return of this kind made within the fix Months (as this is,) 
and a Return made AFTER THE ExePlRaTION of the fix 
Months: The former, if ſupported by the Fact, is a true 
Return; the latter, a falſe One. 


In the preſent Caſe, therefore, As this Statute of 5 G. 1. 
c. 6. had newer taken Place, it was incumbent upon the 


Plaintiff to prove that He had taken the Sacrament within 


„the Year next before his Election;“ as his Election would 
otherwiſe be vi, by 13 C. 2. 


In the Caſe of Tufton Eſq; v. Nevinſon, Mayor of Appleby, 
2 Ld. Raym. 1354. (which was in Eafter Term 10 G. 1.) 
upon an Iſſue taken on a Non fuit Elefus” returned by 
the Mayor toa Mandamus commanding Him to ſwear the 
Plaintiff Mr, Tufton into the Office of an Alderman of that 
Burrough, being (as the Writ ſuggeſted) duly choſen, Mr. 
Serj. Pengelly, who was for the Defendant, made this very 
Objection, that Mr. Tufton ought to prove that He had 
received the Sacrament within a Year before his Election;“ 
(though fix Months were, in that Caſe, elapſed ſince his 
Election.) And the whole Court were unanimous in Opi- 


nion, Firſt, that the Caſe was not within the 5 G. 1. c. 6. 


becauſe the Plaintiff Tufton never was admitted into the Of- 
fice, and therefore could not be removed out of it nor incur 
a Forfeiture ; Secondly, that it was incumbent on the Plain- 
ziff to prove that He had received the Sacrament ec with- 
in a Year before his Election, by 13 C. 2. c. 1. Elſe his 
„ Election was woid:” And fo it was ſaid to have been rul- 
ed in other Caſes there mentioned. 


Marten v. Jenin, M. 14 G. 2 B. R. mentioned in 2 
Strange 1145 was a Mandamus directed to Fenkin the late 
Mayor of V incbelſea, commanding him to ſwear Marten 


into that Office: Who returned Non fuit electus; and an 


Iſſue was joined thereon. A Special Verdict found, that the 
Mayor was to be choſen out of the Jurats; and that the 
Plaintiff Marten was on iſt May 1739, choſen a Jurat and 
ſworn in, and continued fo till 7th April 1740, when He 
was choſen Mayor ; and that He had received the Sacrament 
within a Year before his Election to be Mayor, but had not 
done fo within a Year next before his Election to be a Jurat. 
The Court held the Statute of 5 G. 1. c. 6. F. 3. to operate 
fo as to give Him the Benefit of Non - Proſecution within fix 


Months, with regard to the previous Qualification, and re- 
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glect: And they held the Verdict to be ſufficient for them to 
give Judgment upon, although it was not found negatively, 
*© that there was no Proſecution within the fix Months ;” as 
- his Election did appear, and nothing appeared to avoid it, 
(which ſhould have come on the other Side.) And they 
gave Judgment for the Plaintiff. 


In the latter of theſe Caſes, the Officer was ſettled in his 
Office, by the fix Months being expired without Proſecution. 
Here, the Plaintiff Mr. Crawford was not ſo: His Incapa- 
city and Diſability, if ever it exiſted at all, muſt remain the 
ſame, fill after the Expiration of the 6 Months. 


| Therefore the Action for a falſe Return can't be main- 
tained in the preſent Caſe, without the Proof inſiſted upon: 
Nor ought the Defendant Powell, who was the preceding 
Officer, to have delivered over the Books and Inſignia of the 
Corporation, to a Man at that Time liable to Removal or 
Proſecution for not having taken the Sacrament within the 
Year next before his Election. | | 


But the Count (notwithſtagding all this plauſible Rea- 
8 over- ruled the Objection, and gave Judgment for the 
aintiff. | | 


Lord Mansr1tLp faid that fince the Statute of 5 G. 1. 


move his Incapacity and Difability ariſing from ſuch Ne- P. 1016 


c. 6. „the Election of a Perſon who had not taken the Sa- vid 8. 2 


crament within a Year next preceding it, is not voip, but 
enly volDaBLt in Caſe of a Removal or Proſecution within 
the Time thereby limited And conſequently, as here was no 
ſuch Removal or Proſecution within that limited Time, the 
Plaintiff 's Election ſtood confirmed and became abſolute. He 
therefore thought this a clear Caſe ; and that there was no 
real Force in the Objection. He did not think it like to the 
Caſe of Tufton v. Nevinſon that had been cited from Id. 
Raymond's Ne porte: Becauſe that aroſe upon the Officer's 
bringing a Mandamus to ſwear Him into his Office, being 
then out of Poſſeſſion ; whereas this Plaintiff is in Poſſeſton 
of the Office, and only brings his Mandamus tor the [mfignia 
ard other Things belonging to it. | 


Per Cur. Jopou x r for the PLaINTIFE, 


Olaknow 
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* Oldknow verſ. Wainwright; 
or | 
Rex ver/. Foxcroft. 


Tr. 31 C. 2. Rot'lo 159. 


bs er IS Caſe of Oldknow v. Wainwright was a feigned 
Action, under a Rule by Conſent, to try a Ricur 
or ELECTION to the Office of Town-Clerk of Notting- 
tam : Which Rule was made in the other Cauſe of Rex v. 
Foxcroft, againſt whom an Information had been prayed by 
Seagrave his Competitor. 1 e 


The Conſent- Rule was to the Effect following“ Rex v. 
** Foxcroft c.“ The firſt Part of the Conſent is, ** That 
the Matters in Difference betwen the Parties ſhall be tried 
in a feigned Action:“ Then the Rule goes on, That 
* Oldknow ſhould be Plaintiff, and Hainwright Defendant;” 
And particularly ſpecifies and ſettles the ſeveral Iſſues that 
were to be tried. Then comes a Clauſe of Conſent © That 
** the Judge who ſhould try the Cauſe ſhould be at Liberty 
to indorſe any Special Matter that might ariſe at the Trial, 
** upon the Poftea.” Then it concludes thus—* And by 
the like Conſent, it is laſtly Ordered That 1E Cos rs 
** ſhall abide the Event of the Iſſue.” | 


of There were 4 Iſſues to be tried :..'1ſt. * Whether the 


Mayor alone had a Right to appoint the Town - Clerk.“ 
And it was found © That He had not.“ ad Iiſue—Suppoſing 
He had, then Whether J. Foxcroft was duly appointed by 
** Him.” On this Iſſue, a Verdict was given © Again/t the 
** Mayor's Appointment.” 3d Iſſue Whether the Mayor 
* Aldermen and Common Council have the ſaid Right of 
*© EleQtion.” This was found in the Affirmative, (So that 
theſe 3 Iſſues were All found for the Defendant.) 4th Iſſue 
—duppoſing the Mayor Aldermen and Common Council bave 
the Right, then Whether Thomas Seagrave was DULY 
*© elefed by them.” As to this 4th Iſſue, there was a Spe- 
cial Verdict to the following Effect. It ſets out the Conſtitu- 
tion of the Burrough, and that the Voices were All equal 
Votes. Then it ſets out the Vacancy of the Office of Town- 
Clerk, and a regular Summons to elect Another. That the 
whole Number of Electors was Twenty- five; and that out 
of that Number, Twenty-one aſſembled on the 26th of May, 
purſuant to the ſaid Summons, That the Mayor put Thomas 
Seagrave in Nomination; And that No other Perſon was put 
in Nomination: That Nine of the Twenty-one voted for 

| him, 
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* him: But Twelve of them did not wore at all, but Eleven of * P.1018, 


them p ROT EST ED againſt any Election at that Time; be- 
cauſe the Office was already full (as they alledged) of Fox- 
croft, whoſe Right was then under Litigation in this Court. 
That there was a written Proteſt againſt any Election at all, 
either of Seagrave, or any other Perſon, by Four Aldermen 
and Six Common-Council Men; becauſe a Suit was then 
depending in tue Court of King's Bench concerning the Right 
of Foxcroft. theſe Cen ſigned the written Proteſt: Another 
( Hollins) did not ſign, nor vote; but declared that He 
« ſuſpended doing any Thing.” | 


However, at the ſame Court or Aſſembly, the Mayor de- 
clared the ſaid Thomas Seagrave duly elected: And he took. 
the Oaths of Office, and the other requifite Oaths, in due 
Manner and Form, 


The Queſtion now before the Court was Whether the aid 
Thomas Seagrave was DULY ELECT £D into the Office of 
Town-Clerk. 


Mr. Caldecott, on Behalf of the Plaintiff, argued (on Tuef- 
day 6th of May laſt) That Seagrave was not duly elected. 
For Twenty-five had a Riphr of voting; All had equal Voi- 
ces; And of Twenty-one that met, Eleven ypxoTeSTED 
againſt any Eleftion at that Time : Therefore, theſe Eleven 
were all negative Voices, and Ar Seagrade; And 
only Nine were for him. 


Beſides, this was No Corporate Act. 


All the Twenty-five were ſummoned; And 21 appeared: 
The Voice of the Majority of theſe who were preſent, was 
the Voice of the Whole 25; And Mr. Seagrave had not a 
Majority of them. | 


Therefore the Iſſue is found for the Plaintiff : And We 
pray that the Poſea may be delivered to him. 


Mr. Serj. Hewitt contra, for the Defendant. 


The ſubſtantial Matter in Queſtion was Whether the 
« Right of appointing the 'l'own-Clerk was in the Mayor; or 
in the Mayor, Aldermen and Common Council,” The Mayor 
Aldermen and Common-Council-men wake the 25, who ate 
the Corporate'Body. 


Here was a regular Summons of the whole Body ; and a 
Corporate Meeting of 21 of them, for the Buſineſs of this 
Election; And they entered upon the Election: Therefore 
they could not deſert it unfiniſhed. 


At this Meeting, the Mayor nominated Mr. Seagrave ; 
Which No One then oppoſed : A Vote was taken ; And Nine 
PART IV. Vol. II. 3 voted 
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* P. 1019.“ voted for Mr, Seagrave. After which, Ten, or (as it is 


ſaid) Eleven proteſted again? any Election at all, at that 
Time. But mere Silence is not a Negative, either expreſſed 
or iinplied: And as No other Perſon was propoſed, And Nine 
voted for him, and None again/t him, He was well elected. 


The Proteſters then thought the Office was full already, of 
Foxcroft : But it now is found © That Foxcroft was not duly 
elected.“ They thought that the Office being full (as 
they apprehended) of Foxcroft, precluded them from electing 
another Perſon. But if Foxcroft's Nomination and _ 
ment were bad, they were at Liberty to ele another Perſon. 
The Caſe of Abery/lwith, in 2 Strange 1157, and alſo that 
of Tintagel there cited, ſhew That the Proteſters proceeded 
upon a Miſtake, in fancying they could not ele& Another, 
whilſt a former claimed upon a controverted Title. 


Though the Preſence of a Majority of the whole Number 
be neceſſary, yet the Concurrence and Conſent of a Majority 
of the whole Number is not neceſſary : A Majority of the 
Number preſent is ſufficient, This appears from the Caſe 
of Sir Robert Saliſbury Cotton v. Davies, 1 Strange 53. 


If theſe Proteſters had gone away, and left the Aſſembly, it 
had made no Difference after the Buſineſs was once begun, In 
ſuch Caſe, the Reft had a Right to proceed. M. 4 G. 2. Rex 
v. Norris, B. R. 1 Barnardiſton, 385, 386. 


It does not appear that theſe Proteſters would not have 
voted for Mr. Seagrave, if they had voted a! all. And, at 
this very Aſſembly, He was declared by the Mayor to be 
duly elected; and was accordingly ſworn in, in the Preſence 
of the Proteſters. 


This is clearly a Corporate Act. 
Mr, Caldecott, in Reply. 


Though there was a Queſtion, © In whom the Right of 
** Appointment or Election lay ;” Yet this Right of the Per- 
lon elected was alſo in Queſtion, 


Mr. Foxcroft had a Prior Nomination or Election, by the 
Mayor: And the Proteſters thought, that whilſt his Right 
was ſub lite, they ought not to go on at all to the Election of 
another Perſon, Eleven of them formally proteſted againſt 
it; Which certainly is Voting againſt Seagrave's Election. 


The 
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* The Caſe of Aberyſtwith, in 2 Strange 1157. is cer- * P. 1020. 


tainly true That where there is a void Election, the 
Court will grant a Mandamus to go to an Election.“ But 
that is nothing to this Caſe, 


In the Caſe of Rex v. Norris, The preſence of the Mayor 
was neceſſary. | 


Lord MansFlELD ſaw no Doubt in this Caſe. Here 
was an Aſſembly duly ſummoned ; One Candidate was named; 
No other was named; The Poll was talen; They had n0 
Right to flop, in the Middle of the Election; The Mayor did 
not put any Queſtion for Adjournment ;z nor was there any. 


But, Mr. Caldecett prayed another Argument; Becauſe 


Mr. Serj. Poole was retained to argue it on the ſame Side 
with Him, for the Plaintiff. 


Whereupon, the Court gave Leave that it ſhould be ar- 
gued again; and ordered an | 
|  ULTzrivs Concilium. 


On Tueſday 10th June 1760, This Cauſe ſtood in the Pa- 
per for further Argument. But 


Mr. Serj. Poole, for the Plaintiff, ſaid He but very lately 
received his Inſtructions; and therefore prayed ſurther Time. 


But the Cour refuſed to grant it; Becauſe it was his 
own Client's Fault, not to have inſtructed him ſooner ; as 
the further Argument was indulged to the Plaintiff, at his 
own Deſire, in the laſt Term. However, They offered and 
even deſired to hear what Mr. Serj. Poole might now have to 
fay : For that they were quite open to Conviction, 


But the Serjeant not urging any Thing further— 
Lord Max SsFIELD confirmed his former Opinion, 


He ſaid, The proteſting Electors had no Way to ſtop the 
Election, when once entered upon, but by voting for ſome 
other Perſon than Seagrave, or at leaſt againſt Him: Whereas 
here they had only proteſted againſt any Election at that Time. 


Mr. Juſt. WIL Mo T There was a Caſe of Rexv.IWWithers, 
Paſch. 8 G. 2. B. R; Where out of Eleven Voters, Five 


voted, and Six * refuſed: And the Court there held, * It was an 


Burgeſs of //eflbury, upon a ſingle Vacancy, Six voted for Withers Gngly : Six 
others voted for /woPerſons jeintiy, (tho' ic was upon a bngle Vacancy.) The Court 
held clearly, © that the double Votes were abſolutely thrown away” and refuſed to 


grant an Information agaiaſt Withers. 


A 2 „That 
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* p. 1021. * That the Six virtually conſented.” 


In the Caſe of Regina v. Boſcawen, P. 13 Ann. B. R. (in 
Truro,) where Ten voted for Roberts; and Ten for Boſ- 
cawen, a Non-Inhabitant : The Votes given for a Non- 
Inhabitant, where Inhabitancy was necefſary, were holden 
to be thrown away. So, in the Caſe of Taylor v. Mayor of 
* M. 13 Bath * Temp. Ld, Ch. J. Lee, B. R. 
G. 2. 21ſt N s 
* 8 Lord Max SsFIELID Whenever Electors are preſent, and 
Ma; 37+ don't vote at all, (as they have done here,) They vir- 
te that Votes tually acquieſce in the Election made by Thoſe who do. 


given for an 


unqualified Therefore, Per Cur. 

— Fro Jopouz vr for the DEFPENDANr, 

of his lnce- (on this * 4th Iſſue, upon the Special Verdict.) 
— 2 

— Note The 3 Other Iſſues had been found for 

away.” the Defendant, as is above mentioned. 


Afterwards, on Wedneſday 25th of June, this Caſe then 
b ating the latter Name, vis. Rex v. Foxcroft. —Mr. Cal- 
decott, on Behalf of the Defendant therein, ſhewed Cauſe 
Why the ſaid Defendant Foxcroft ſhould not pay to the Pro- 
ſecutor in this Cauſe, his Cos rs as well in this Cauſe of 
Rex v. Foxcroft, as in the Information in the Nature of a Que 
Warranto againſt Robert Seagra ve; and likewiſe the Coſts in 


the Mandamus moved for againſt Cornelius Huthwaite Eſq; 


late Mayor of Nottingham. 


He urged that No orHER Cots were payable but thoſe 
that aroſe upon the Civit Action, vis. the feigned ſus 
which had been tried by Conſent of the Parties, in order to 
determine the Right; and which feigned Iſſue had been 
found in Favour of Seagrawe, and againſt Foxcrof7. 


And for this, He relied upon the Authority of the Caſe of 

+ Rex v. the + Burrough of Walſall, (in the Diſpute between the Bur- 

—_— Wy rough and the Foreign of that Place,) Tr. 28 G. 2. B. R. 

pag as a Reſolution directly in Point: Where it was determined 

1 And ſoit That no Coſts were payable upon theſe feigned Ifſues ; 
was alſo de- but the Coſts in the CiviL Suit onLyY.'|| 


termined in 
Rexv.Grif- Mr. Norton, contra, on Behalf of Mr, Seagrave the Pro- 


ths, M. 29 ſecutor, infiſted upon Coſts of the WroLz ; vis. the Coſts 


0 2 in this Cauſe of Rex v. Foxcroft, the Coſts in the Information 
Marv. Prep. againſt Seagrave, and the Coſts of the Mandamus directed 
ell, F. 31 to Huthwaite, as well as the Coſts of the Civil Suit upon 


G. 2. B. R. the feigned Iſſue. 


Lord 


AO MES rSO 
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* Lord MaxsFIELD was of Opinion That the Court“ P. 1022. 
were tied down by the * Conſent Rule, to direct the Coſts * V. the 
of the WaoLE to be paid by the Defendant Foxcroft. It Conſent- 


fa. 1017. 


was made in the Cauſe where an Information was prayed 
againſt him, in the Nature of a Quo Warranto, to ſhew by 
what Authority He claimed to be Town-Clerk of Notting- 
ham ; to which Office Seagrave alſo claimed a Right. 
Foxcroft thereupon conſents That the Matters in 
« difference between the Parties ſhall be tried in a feigned 
« AQion;” And then he conſents, in expreſs Terms, That 
© THe Coffs ſhall abide the Event of the Iſſue:“ Which 
muſt mean the Whole Coſts; or elfe it has no Meaning at 
all; For the Coſts on the Civir, Side (ariſing upon the 
feigned Iſue only) would of Courſe abide its Event, without 
needing any Rule or wy, Conſent for that Purpoſe ; (that 
Point having been fully ſettled long before the Making of 
the preſent Conſent-Rule.) Conſequently, this Conſent takes 
in the or HER Coſts, on the Crown-Side. 


The Other Three JupGts were of the ſame Opinion, 


RuLE made aBSOLUTS. 


Trapaud verſ. Mercer. 


Hil. 32 G. 2. Ror lo 984. 


HIS was a Cauſe in the Paper, upon a Demurrer : 
And the whole Queſtion turned upon the Pleadings. 
The Replication concluded to the Country : And the Defen- 


' dant inſiſted that it ought to have concluded with an Aver- 


ment, 


The PaixncieLE was agreed, by both Bar and Bench 
„That where there was an Affirmative and a Negative, 
„ the Concluſion ought to be to the Country ;” But the 
preſent Demurrer was grounded upon a Suppoſition “ that 
« as theſe Pleadings ſtood, here was not an Affirmative and 
a Negative.” | 


The Pleadings were as follow— 


It was an Action of Debt on Bond. On Oyer, It ap- 
peared to be conditioned thus—The Condition firſt recited 
that One Robert Grier had been appointed by the Plaintiff, 
who was Lieutenant-Colonel of the 2d Battalion of the 
Buffs, and by Mr. Hughes, the Major, to be Pay-maſter 
of the ſaid Battalion; and then went on, That if the ſaid 
Grier ſhould within 3o Days after any Demand in Writing, 
render an Account of All Monies received by him of 3 

A d 
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P. 1023. * And in caſe these ſhould be any Deficiency Ge. then if the 


Defendant ſhould make good any ſuch Deficiency, not ex- 
ceeding 1000/7; the Obligation ta be void. And the Plain- 
tiff aſſigned the Breach, in Grier's not rendering an Account 
within zo Days after a Demand in writing. 


The Defendant (who ſtood thus bound as Security for 
Grier ) pleaded (by Leave of the Court) two ſeveral Pleas ; 
viz, 1ſt. That no Demand in Writing was made c; 2dly. 
(Proteſting that no Demand &c was made,) He for Plea 
ſays that Grier DID render an Account within 30 Days after 
any Demand in Writing, and paid the Monies due Cc; and 
that no Deficiency at all was made to appear. 


To this 2d Plea, (which 2d Plea alone was now before 
the Court;) the Plaintiff replied ©* That a large Sum of 
« Money, that is to ſay, the Sum of 2000/. was received 
e by Grier &c; and that, on ſuch à Day (particularizing 
« it) a Demand in Writing was made Ic; And yet no 
& Account was rendered by Grier, within 30 Days &c :” 
Which Replication concluded to the CounTRy. 


To this Replication, The Defendant demurred: And 


Mr. Yates, for the Defendant, argued in Support of the 
Demurrer, That the Replication eught to have concluded 
with an AverMENT.: For that this was not a proper Af- 
firmative and Negative, but a Matter newly alledged in the 
Replication; which 1newl/y-alledged Matter the Defendant 
ought to have an Opportunity of Anſwering. And as the 
Plea is general, it was neceſſary for the Plaintiff to aſſign a 
particular Breach, in his Replication. | 


Mr. Serj. F#wwitt, for the Plaintiff, urged that it was 
nor new Matter, but a proper Negation of the Matter 
pleaded, and made a ſufficient Affirmative and Negative 
and therefore the Concluſion was as it ought to he. And 


Tar Cour were of this Opinion. 


Lord Mansr1eLD—The material Queſtion between the 
Parties 15—* Whether an Account has been demanded in 
Writing; ſuch an Account rendered within due Time; 
« And the Money paid.” The Sum of the Defence is, 
„That no DEMAND was made: But ſuppoſiny that a 
* Demand was made, yet an Account was RENDERED 
„ within due Time after eEvEryY ſuch Demand; and the 
„Money paid.” The Replication alledges © that an Ac- 
count was demanded in Writing, on ſuch a particular Day; 
but that Robert Grier pi vor, then or at any Time 
after, render an Account,” This is undoubtedly, a proper 
FacT to be tried, ny DER 1 

r. 
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* Mr. Juſtice DxxIiSso concurred that it was; and * P. 1024. 


that this was a proper Affirmative and Negative. 


The Plea, that Grier did render an Account within 30 
% Days after any Demand c,“ muſt be underſtood as if 
it had been worded ** after EVER Y Demand ;” and im- 
ports that He had done it after every Demand. To 
which, the Plaintiff replies, That a Demand was made upon 
« ſuch a particular Day; yet Gri:r did not render an Account 
„within 3o Days after it.“ It is objected © That as the 
«« Plea is general, the, Replication ought to afign a particu- 
ar Breach.” | | 


And it is fo, in ſome Caſes; as, for Inſtance, in a Plea 
of a general Performance of Covenants : But it is not ſo, in 
the preſent Caſe. For the Queſtion here is not © Whether 
©« Grier rendered an Account; but © Whether a DemManp 
« was made upon Grier, ſo as to intitle the Plaintiff to an 
« Account,” It is as much an Affirmative and a Negative 
(to my Apprehenſion,) as if the Defendant had pleaded 
That after Demand made upon ſuch a Day, He had ren- 
e dered an Account: To which, the Plaintiff had replied, 
„That he had not.“ | 


Mr. Juſt, FosTzx alſo thought that the Whole Merits 
might have been tried upon this Iſſue, Whether there was 
« a Demand, or not.” 


Mr. Juſt, WiLMorT concurred, that the Replication does 
here meet the Plea ; and is properly concluded to the Coun- 
try. For the Plea ſays, You made no Demand: But if 
« you did, He rendered an Account.” The Replication 
ſays, I made a Demand, on ſuch a Day; Yet He ren- 
« dered no Account.” Which is a ſufficient Affirmative and 


Negative. 


Per Cur. unanimouſly, 
Jupe@MEnT for the PratxTrpe, 


Nedriffe verſ. Hogan, 


HIS was an Action on ſeveral Promiſes; vis. Indebi- 

tatus Aſſumpfit for 401. lent, 40l. had and received to 

the Plaintiff's Uſe, and yo/, laid out and expended for the 
Plaintiff's Uſe. 


The Defendant (having had Leave to do ſo) pleaded ſeve- 


ral Pleas; One of which was a Plea of a Sett-off ; namely. 
| a 
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* F. ante, 


Fa. 822 to 
R26. where 
theſe two 
Acts are 
diſcuſſed 
and ex- 
plained, 


+ But this © be T pLEapeD.” 
Clauſe(hs) 


— — 


The Plaintiff demurred, for Cauſe : And One of the 
Cauſes ſpecified, was that the PenarTy of Articles 
of Agreement (which ſounds in Damages only, and is not 
a liquidated certain Debt or Demand) can nor be sR 
60 ofr.” . 1 2 , L 37 3 Te 


To this, there was a Joinder in Demurrer. 


Mr. Walker, for the Plaintiff, —This Sett-off is not within 
the Act of 2 G. c. 22. F 13. For no PexALTY at all 
can be ſet off, under that Act. Whereas this is not the Pe- 
nalty of even a Bond conditioned for Payment of Mone 
only, but a Penalty of a Bond conditioned for Performance of 
Articles: Which Penalty ſounds in Damages And Damages 
cannot be ſet off. It ought to be a certain Demand: A Pe- 


nalty founded in Damages was never meant or intended by 


this AQ of Parliament. k 


But the * ſecond Act of 8 G. 2. c. 24. C 5. is clearer till ; 
For this 9 5. fixes it to the Sum truly and juſtly due; even on 
Bonds conditioned for Payment of Money only. Which 
fully proves that the Penalty of ſuch a Bond as 1h is is, can 
J.. =, 4 


A Second Objection (which was alſo the 2d Cauſe of De- 


murrer,) was mentioned: But no further Notice was taken 


< * 


of it, either by Court or Counſel. 


Mr. Field, for the Defendant.— The former AQ is general, 
«« that mutual Debts may be ſet One againſt the Other.” 
Upon which, There was a Doubt, and a Difference of Opi- 
nion between this Court and the Court of Common Pleas, 
concerning Setting-off Debts of different Natures, The 8 
C. 2. c. 24. (5, allows it, notwithſtanding the Debts are 
deemed. in Law to be of a diffetent Nature. And the Pur- 
pole of 8 G. 2. was to extend, and not to reftrain the former 
Act. Indeed it reſtrains the Caſe of a Debt accruing by 
reaſon of a Penalty ſo far, (but no further, © that it ſhall 


. 


adds, that in ſuch a Plea ſhall be ſhe wn how much is truly and juſtly due on either 
Side; and that Judgment ſhall be entered for no more than what ſhall appear to be 
truly and jultly due. | | CET ro aha 4 


Lord ManSFIELD ſtopt Mr. Field; and declared it to 
be, moſt clearly, a Caſe not within theſe Acts; as it was for 
the waoLe Penally, | 


He faid, He expected that it would have been put upon 
the Foot of Setting-off the Sum that the Defendant imagined 
| | 24> ff 
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* to be REALLY due for the Damages ſuſtained : But He * P. 1026. 


now perceived that it was inſiſted that the WHRoLE PER NAL- 
TY might be ſet off. He faid, It is clear y moſt uwnjuft, and 
contrary to the Intention of the Acts of Parliament, That 
„the WroLe Penalty ſhould be admitted to be pleaded by 
* Way of Sett-off, when perhaps a very ſmall Sum was 
really due for ſuch Damages as the Defendant had actually 
* ſuitained.” | 


Therefore the CounxT, without further Argument, gave 
Jop MEN for the PLAINTIFF, | 


Maxwell ver. Mayer Eſq, 


R. Norton, on Behalf of the Defendant, moved to 

V L ſtay the Plaintiff's Proceeding, until Security ſhould 

be given for an/wering the Cos rs of this Suit, in Caſe it 
ſhould go againtt him. 


It was an Action againſt the Defendant as a Juſtice of 
Peace, for illegally convicting the Plaintiff upon the Acts of 
Parliament relating to Hawkers and Pedlars ; Which Acts 
give. Coſts to Magiſtrates, upon Actions brought againſt 
them for acting in Purſuance thereto, to be paid by Perſons 
who fail in ſuch Actions. 


He moved this, upon an Afﬀidavit © That the Plaintiff 
© was a Scotchman reſident in Scotland:” Whom the Proceſs 
of this Court could not therefore reach, in Caſe he ſhould 
fail in his Action. 


But the Court anſwered, that it was, at the utmoſt, no 
more than the Caſe of a FoREIGNER who brings an AQt- 
on here: In which Cafe, the Court will never oblige him 

ro give Security for the Coſts. 


And Mr. Norton acknowledged that He did not expect to 
prevail in his Motion: and had told his Client ſo. 


Ter Cur. a 
Take Nothing by your Motion. 


Rex 
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P. 1027. Rex ver. John Spragg and Mary Elizabetha 


2 Spragg (his Daughter.) 
1760. 
e * R. Juſtice Fos ER (in the Abſence of Mr. Juſt. Dz- 


| N1S0N) pronounced the * Sentence upon the Defen- 
* F. 2 fl. dants: Whoſe Offence (of maliciouſly conſpiring io indict and 
ag erg actually falſely indicting a Perſon of a CIT AL Crime, 
« thatthe Whereof He was innocent, ) would have been, in Point of real 
Fitlemss Guilt, an aggravated and atrocious Murder, He faid, if it 
Judgment had ſucceeded according to their Intention; and even now 
pe pi." deferved a very exemplary Puniſhment, notwithſtanding it 
Ged.) wo had not ſucceeded according to their Wiſh. 


rams 2a con- | 
ſtant Law, in ſuch Caſes as the preſent, to this Day.” 

But Mr. Gou/d and Serj. Davy agreed that they could find xo Inſtance or Entry 
of ſuch a Judgment acTVALLY given. V. ante gos, 997. | 


Jobn Spragg (the Father) was ſentenced to be remanded 

" To the Priſon of this Court, for One Month; To be 
ſet twice, in and upon the Pillory, (for an Hour each 
Time, ) Once at Charing-Croſs, and again at the Royal 
Exchange ; To be impriſoned, in the Priſon of this 
Court, for two Years from the End of the ſaid Month; 
To pay a Fine of 50l. to the King; To find Security for 
his good Behaviour for 3 Years, (Himſelf in 400. and 
Each Security in 2c/.) And to be committed guouſque. 


| Mary, the Daughter, (being conſidered by the Court as 
* She ſeem- leſs Criminal, partly from her “ Youth, and partly as 
ae ras She was under the Direction and Influence of her Fa- 
_ ther,) was only committed to the Cuſtody of the Mar- 
ſhal, to be impriſoned for the Space of 6 Months from 

this Time. | | 


| + Note—They had been, Both of them, already in 


Cuſtody, (in Town and Country) near a Year and 


x a half. 


Thur (day L.ancaſter wer/. Thornton. 
12th June 
2 2 was a Caſe out of Chancery for the Opinion of this 


Court: The Subſtance whereof was as follows. 


George Lancaſter being ſeiſed in Fee of ſome Lands 
(the Premiſes in queſtion) and poſſeſſed of other Lands 
for a Term of Years, made his laſt Will and Teſta- 
ment dated the zd of June 1734; Which, after having 
given certain Legacies, goes on thus « 1 do 


hereby 
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4 herehy Charge and make Chargeable All and every my * P. 1028. 


% Lands and Inheritance and Leaſehold with the Payment 
„of my Debts Funeral Expences and Legacies: And for 
more ſpeedy raiſing Money for Payment of them, I devi/e 
* to George, Edmund, and Dorothy Lancaſter (who were his 
* two Sons and his Daughter) their Heirs Executors and 
«« Adminiſtrators, the Leaſehold Eftate (deſcribing it,) for 
all the Refidue of the Term therein to come c; Upon 
« Truſt to ſell the ſame c, and to apply the Money c to 
© the Payment of my Debts Legacies and Funeral Ex- 
% pences.” But in Caſe the Money ariſing from the Sale of 
the ſaid Leaſehold Eſtate ſhall not be ſufficient to pay and 
diſcharge All his Debts Legacies and Funeral Expences, Then 
He deviſes ** That his ſaid two Sons and Daughter SHALL 
* AND MAY ABSOLUTELY SELL morigage or otherwiſe 
«*« diſpoſe of bis FxEEHoLD Eftate, for the Payment of ſuch 
of his faid Debts Legacies and Funeral Expences, as his 
„ faid Leaſehold Eftate ſhould not be ſufficient to pay and 
« diſcharge.” And from and immediately after Payment of 
All his Debts Legacies and Funeral Expences, He deviles the 
ſaid Freehold Eftate or fo much of it as ſhould remain after 
ſuch Payment of his Debts Legacies and Funeral Expences 
as aforeſaid, to Thomas Dobſon and James Lancaſter and their 
Heirs and Aſſigns: Upon Fruſt that They and the Survivor 
of them and his Heirs ſhould ſtand ſeiſed thereof (except a 
Parlour and Room over it, which He deviſed to Dorothy fo 
long as She ſhould remain unmarried,) To the Uſe of his 
Son Edmund for Lite, without Impeachment of Waſte, and 
from and after the Determination of that Eſtate, to the faid 
Thomas Dobſon and James Lancaſter and their Heirs during 
his Life, to ſupport c; with Remainder to the Heirs Male 
of the Body of the ſaid Edmund; Remainder to the ſaid 
Thomas Dobſon and James Lancaſter, for the 'Term of 1000 
Years, to raiſe 120/. for his Grand-Daughters (the Daugh- 
ters af ſaid Edmund.) Then He deviſes the Remainder, 
ſubje& to the ſaid Term, to the Uſe of his Son George, in 
Tail Male; with Remainder to his Grandſon George: And 
He appoints his ſaid Sons Fdmund and George and his Paugh- 
ter Dorothy, his Executors. 


The Teſtator died, and left two Sons, vis, the faid Fd- 
mund his Eldeſt Son and Herr, and George ; and two Daugh- 
ters, vis the beforementioned Derothy, and Hannah. 


Edmund entered, and proved the Will. 


The LAS EnoLp-E ate was not ſufficient to pay and 
diſcharge the Teſtator's DebtsLegacies and Funeral Expences. 


Edmund ſuffered a Recrwery, to the Uſe of Himſelf in 
Fee: And in 1740. He made a Mortgage to ſecure a Bond- 
Debt to One Machil, upon a Bond made by the Teſtator, 
whereby the Teſtater had bound his Heirs, 


Some 
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* Some of the Teſtator's Debts are till remaining due 
and unpaid, - | N 


Edmund died, leaving Iſſue two Daughters 
George filed his Bill in Chancery, to eftabliſh the Will; 


and inſiſted that the Deviſe to Thomas Dobſon and James 
Lancaſter never took Effect in Poſſeſſion ; as the Debts Le- 


* gacies and Funeral Expences were not paid: And He 


" inſiſted ©* that the Freebold Eftate, ſubje to the ſaid Debts 


* So is Co. 


ec, does therefore belong to Him, in Tail Male.“ | 


On the other hand, The Daughters of Edmund inſiſt 
„ that the Recovery was well ſuffered by their Father, Ed- 
„ mund; and that They are intitled to the Freehold Eflate, 
<< ſubje& to the Mortgage abovementioned.” 


The Lozp Kxzr ER directed the following Queſtion to 
be referred to this Court for their Opinion; v. 


Whether, by Virtue of theſe Words, vis. * Incaſe the 
Money ariſing from the Sale of the Leaſehold Eftate 
<< ſhall not be ſufficient to pay and diſcharge All the 
« Teftator's Debts Legacies and Funeral Expences, 
That then He deviſes that his two Sons and his 
Daughter SHALL AND MAY ABSOLUTELY SELL 
<< mortgage or otherwiſe diſpoſe of his Freehold Eſtate, 
«« for the Payment of ſuch of his ſaid Debts Legacies 


* and Funeral Expences as his faid Leaſehold Eſtate 


* ſhould not be ſufficient to pay and diſcharge”—Any 
EsTATE paſſed to Edmund, George, and Dorothy ; Or 
o LY POWER to ſell. 


It was argued on Tueſday ioth June 1760. 

Mr. Aſburſt, for the Plaintiff George Lancaſter, though 
He admitted that, in general, where the Deviſe was That 
the Teſtator's Executors ſhould ſell his Land for the Pay- 


* ment of Debts c,“ the legal Eſtate will not paſs, never- 


theleſs argued that in the preſent Caſe, a Conditional Fee 
paſſed to the Executors, either by'expreſs Words, or at leaſt 
by the Intention of the Teſtator. | | 


iſt. As to the Words, The Teſtator uſes the Words 
*« Deviſe ;” which alone is ſufficient to paſs an Eſtate. And 
Litt. & 383. proves ** that a defeazible Eſtate will paſs to 


« Executors by a Deviſe of Tenements, te be ſold by his 


% Executors.” And there is “ no Difference between a De- 


Litt. 236. a. viſe, © to be ſold by Executors; and a Deviſe to them, 10 


Yet ſee Co. 
Litt. 112. 6. 


« fell. 


2dly, 
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* adly. But the Intention plainly is, to convey a legal * P. 1930. 


Eſtate. The Teſtator's primary Intention was the certain 
and ſpeedy Payment of his Debts Legacies and Funeral Ex- 
pences. And this Intention will be beſt anſwered, by con- 
ſtruing it to be a Deviſe of the legal Eſtate. The Cafe in 
10 H. 7. cited in Plowden 414. a. is fimilar to this: Where 
Ceſtuy qui Uſe deviſed © That his Wife, being his Executtix, 
« ſhould ſell his Land,” and died; and She fold it to her 
ſecond Huſband ; And this was adjudged a good Sale. In 
1 Vern, 45. Newman v. Fobnſun, a Deviſe © of all his 
„ Eftate, both Real and Perſonal, to J. S. my Debts and 
** Legacies being firſt deducted,“ was holden to amount to 
a Deviſe © to ſell, for Payment of his Debts.” The Inten- 
tion is alſo apparent from other Parts of this Will, For if it 
was only a bare Power to ſell mortgage &c, the Eſtate muſt 
deſcend to the Heir at Law, in the wean Time; who would 
wor be compellable to refund or to account for the Rents 
and Profits which he ſhould receive prior to the Sale ; even 
though the whole Real and Perſona! Eſtate ſhould not ſuffice 
to anſwer the Charge of the Debts Legacies 2nd Funeral 
Expences. A Deviſe That they jovall and may - 
* LUTELY SELL mortgage or otherwiſe diſpoſe of his E- 
* ſtate,” gives them an EsTaTE in the Land; and includes 
giving them the Rents and Profits; Eſpecially, as the Heir 
would be unaccountable for them, if they were to deſcend to 
him, till Sale c: And the rather till, for that the Teſta- 
tor. has taken expreſs Notice of his Heir at Law, by a parti- 
cular Bequeſt to bim. | | 
Mr. Clayton, for the Defendant (the Heir at Law) and 

alſo (as he ſaid) for the Mortgagee, argued that No LEGAL 
ESTATE paſſed to the Executors ; but only a POWER to 
ſell mortgage or otherwiſe diſpoſe of this Eſtate, in Caſe the 
Leaſehold Eſtate ſhould prove deficient. 


And He inſiſted that this Conſtruction was agreeable both 
to the Words of the Will and to the Intention of the Teſtator. 


There are many Caſes where the Word © Dewiſe” is 
uſed, and yet no Fee paſſes. Sir William Jones 327. Dike 
v. Ricks, Cro. Car. 335. S. C. anda Caſe in 1 Leon. 31. 
Caſe 38; Tr. 23 Elis. in C. B. 


1 Inſt. 113. a. is agreeable to Vindbam's Opinion in 1 
Leon. 31. that the Vendee is in by the Deviſe, and not by 
« the Conveyance of the Executors;“ And to Plowd, 414. 
a. (the cited Caſe in 10 H. 7.) 1 Inſt. 236. a. comments 
upon, explains and diſtinguiſhes the Text of Littleton 9 383. 

cited by Mr. Aſburſt,) and ſhews the Diverſity between a 
eviſe *© that his Executors ſhall /el},” and a Deviſe 10 
«« his 
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* P. 1031.“ his Executors to be ſold:“ The former of which is a 


bare naked Power. 


And here is Nothing at all dewvi/ed to the Executors : They 
have only « bare Power to ſell Ge. 


The Caſe of Yates and Compton, in 2 P. Wms. 3068, zog. 
proves“ that the legal Eſtate did not paſs.” 


Though the Deviſe be general, That they ſhall and 


*© may abſolutely fell mortgage or otherwiſe diſpoſe of;” It 


is (till Nothing more than a POWER. 

And as to the intermediate Rents and Profits from the 
Death of the Teſtator till Sale or Mortgage or other Diſpo- 
fal, the Heir at Law will be accountable for them, if he re- 
ceives them: And they may be come at, by Application in 
Equity, or otherwiſe. | | | 


Mr. Aſburſt, in Reply, relied on the Intention of the Teſ- 
tator ; who meant, he ſaid, that No One ſhould take Bene- 


fit, 2¼ after his Debts Legacies and Funeral Expences ſhould | 


be paid. 
Lord MaxsrizrTyp thought it a plain Caſe. 


Here are no Woxps by which the Eſlate is deviſed to the 
Executors. Therefore, / it be conſtrued, that there 7s a 
Deviſe to them, it muſt be raiſed by Implication. But, by 
the Frame of the Will, it is plain that the 'Teſtator did vor 
fo intend : For he ſhews, by the Expreſſions that he has 
uſed, that He knew the Diſtinction between a Deviſe of an 
Eſtate To them, and giving them only a Power to ſell, As 
to the Term © Dewiſe ;” The Expreſſion © I deviſe,” is 
here ſynonimous to ſaying Iwill, or © my Mind is.” 


The IxTENTION of the Teſtator, Mr. Aßburſt ſays, 
cannot be complied with, in this Caſe, without an Implica- 
tion of a Deviſe to the Executors; becauſe it muſt other- 
wiſe deſcend to the Heir at Law in the mean Time; Who, 
he ſays, would vor be chargeable with the intermediate 
Rents and Profits, but altogether unaccountable for them. 


That, clearly, is not ſo, The Land could only deſcend 
to the Heir, ſubject to the Charges; and would be liable, 
in his Hands, to the Payment of Debts Legacies and Funeral 
Expences. So that the Teſtator's Intention is equally an- 


ſwered, One Way, as the Other. 


| The Certificate was as follows Having heard Counſel on 
both Sides, and conſidered this Caſe, (which the Parties 
| | delayed 
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* delayed bringing on to be argued, until this Term,) 

We are of Opinion That no EsTaTE paſſed to the 
ſaid Edmund George and Dorothy Lancaſter ; but only a 
Pow ER to ſell demiſe mortgage or otherwile diſpoſe of 
the Premiſſes. | 


Moultby wer/. Richardſon. 


R. Howard moved that the Defendant might be diſ- 
charged on Common Bail; the Affidavit to hold to 
Bail, being — That the Defendant was indebted to the 
« Plaintiff in ſuch a Sum, as He computes it.“ 


But Mr. Juſt. Fosr ER and Mr. Juſt, WitLmor (the 

only Judges then in Court) thought it ſufficient : And they 

added“ That Caſes of * this Sort had gone a great Way ;” 
(intimating that they had gone full far.) + 


 Mortiown DpeNIED. 


Ferguſon et Ux' ver. Cornith. 


HIS was upon a Demurrer by the Defendant, to a 

Declaration in an Action of Covenant upon an In- 
denture of Leaſe, aſſigning a Breach in Non-Payment of 
Rent, 2 


The Declaration ſet forth that Adam Harper and Phebe 
his Wife demiſed the Premiſſes to the Defendant Fohn Cor- 
niſh, from &c, for 7, 14, or 21 Years, as the Leſſee (Cor- 
niſh) ſbould think proper; at 6ol. per Annum Rent; And 
the Defendant covenanted to pay to the ſaid Adam Harper 
and Phebe his Wife, THEIR Executors Adminiſtrators and 
Aſſigns, the ſaid Rent, during the /i TERM; And that 
Corniſh entered, and was poſſeſſed, and continues in Poſſej- 
ſion. Then it ſhews the Death of Adam Harper, and the 
Intermarriage of Phebe with the now Plaintiff Ferguſon; and 
that ſo much Rent c, became due and in Arrear; And af- 
ſigns the Breach in this, that the Defendant has not paid &c 
(in the Words of the Covenant,) To the Plaintiff Ferguſon 
and Phæbe his Wife.* 


To this Declaration, there was a General Demurrer by 
the Defendant ; And a Joinder in Demurrer, by the Plain- 
riffs, | 


Mr. Eyre, for the Defendant, argued in Support of the 
Demurrer. 


Qvueſtion— 


* P. 1032. 


Ty. ante 
685, 656. 
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„P. 1033. * Queſtion—Whether the Plaintiffs have made a good A/- 


fignment of a Breach, in Non-Payment of Rent ſuppoſed to 
have become due upon 2h7s Leaſe. 


iſt ObjeQion—This Covenant is a relative Covenant : 
'Tis to pay for and during a TERM of 7, 14, or 21 Years. 
But if no Term was ever granted, the Covenant fails. 


Now no Term was created by this Indenture : For it is 
vorp for Uncertainty. This appears from the two following 
Caſes. | 


Plowwd. 273. Say v. Smith and Fuller, proves © That 
*« every Contract ſufficient to make a Leaſe for Years ought 
to have CERTAIx v in three Limitations ; namely, the 
„ Commencement, Continuance, and End of the Term.” 


6 Co. Rep. 35. The Biſhop of Bath's Caſe, lays it down, 
That the Certainty of ConTiNUANCE is to be intend- 
“ ed, Either where the Term is made certain by an expreſs 
„Enumeration of Tears Or by Reference to Certainty ; or 
« by reducing it to Certainty, by Matter ex poſt Facto, or by 
« Conſtrution in Law by expreſs Limitation.” 


Therefore, the Habendum in this Leaſe is void for Un- 
CERTAINTY, It is a Demiſe, to hold from Michael mas 
Ce, for the Term of 7, 14, or 21 Years, as the Leſſee ſhall 
think proper. Now, if the Leſſee ſhould not elect, the 
Leaſe could never COMMENCE, 


But, at leaſt, the ConTinvance of it is quite uncer- 
tain, It is not (as the uſual Way of making theſe Leaſes is,) 
a Leaſe for 21 Years certain, covenanted to be defeaſible at 
the Election of the Leſſee ; nor is it made certain by any Re- 


ference to a Thing which has Certainty at the Time of the 


Leaſe made; Nor is there any Thing ex poſt fadto to be 
done, or averred to have been done; (And the Leſſee's 
Entry determines Nothing; It can be no more than Evi- 
dence, even after 7 Years Poſſeſſion;) Nor can here be any 


Conſtruction of Law, by expreſs Limitation. 


⁊2d ObjeQion—But if the Court ſhould think it to be a 


Subſsting Covenant; then a 2d Queſtion will ariſe, Whe- 


« ther it ſubſiſts between the rxesENT Parties.” 


The Covenant is, © to pay to the deceaſed Huſband and 
« his Wife, (Adam Harper and Phebe,) and to TEIX 
«« Executors Adminiſtrators and Aſſigns.” Therefore the 
Executors of the deceaſed Huſband ought to have joined in 


is Action. 


3d Ob- 


ti 


Power over all inferior Juriſdictions. 


Trinity Term 33 & 24 Geo. 2. 


—— 


It ought to have been ſhewn “ that the Rent was not paid 
„ to the ExecuToRs of the Huſband.” 


Lord MansritLp—The Leſſee has certainly entered 
and continues in Paſſeſſion. And it is as certain, that he nt 
pay the Rent. 


It is undoubtedly a good Leaſe for 7 Years ; (whatever 
may be the Validity of it as to the other twoeventual Terms, 


of 14 and 21 Years:) And the Breach is aſſigned for Non- 


Payment of Rent incurred within the fir ſt Seven Years. 


Mr. Serj. Poole was for the Plaintiff : But the Chief Juſ- 
tice was ſo clear in his Opinion, that there was no need for 
Him to interfere ; nor did He. 


Per Cur. JupemexT for the PLainTIFFs, 


Hewſon verſ. Brown. 


/ 


MS Winn moved, on behalf of the Plaintiff, for an 


Ox DER upon the proper Officer of the Court of Cou- 
MON PLeas, to ATTEND HERE With the Record of 
that Court (between Watſon v. Hewſon) in Order for its 


being inſpected by this Court. 


The Defendant in 251. Court, who was ſued here upon a 


Bond to indemnify the preſent Plaintiff, had pleaded Neon 


* damnificatus:” To which Plea, the Plaintiff replied a 
Recovery in the Court of Common Pleas againſt him, by one 
Thomas Watſon ; whereby he was damnifled. To this Re- 
plication, the Defendant here had rejoined ** Nul liel Re- 


* cord.” And the Plaintiff ſur-rejoined, That there is 
„ fuch a Record.” 


Mr, Winn acknowledged that the ordinary Courſe and Me- 
thod of Practice in theſe Caſes, was to iſſue a CERTIORKA“Z 
RI, and have it certified; And He alſo acknowledged that 
he could not find any Precedent that came up to the preſent 
Caſe: But he urged that it would fave Time and Expence : 


and that this Court by their General Furiſdiction, had ſuch a 


But Lord MansritLD and the * Two other Judges now 
in Court were very clear that as here was no Sort of Reaſon 
to go out of the common and ordinary Courſe, It would be 


-wrong to break the eftabliſhed Rules and Methods of Pro- 


ceeding : And therefore They 
Denizp the Motion. 
- Rex 


PaxT IV. Vor, II. . Aa 


zd Objection goes to the Manner of aſſigning the Breach: * P. 1034. 


. P.1035. 


Saturday 
14th June 
1760. 


Trinity Term 3 3 & 34 Geo. 2. 


* Rex verſ. Inhabitants of Hitcham. 


| See this Casx abridged, in the TABLE; and at large, 


in the Quarto-Edition of my SeTTLEMENT Cass, 
pa. 504. Ne. 161. | | | 


Rex ver/. Pemberton. 


O* ſhewing Cauſe againſt a Rule for quaſhing an Indict- 
ment on 5 Eliz.e. 4.4 31. for exerciſing the Occupati- 


on of a Tanner, not having ſerved an Apprenticeſhip 


therein for Seven Years. 
Mr. Sayer, on the Part of the Defendant, objected, 


1ft. That though the Trade of a Tanner was undoubted- 


ly a Trade uſed within the Realm of England at the Time 
of making this Act of 5 Elia. yet it was not meant and intend- 
ed to be INCLUDED in this probibitory Clauſe; being at that 
very Time under Regulation by other Statutes (no leſs than 
16 in Number) made for the Purpoſe of regulating it ; and 
particularly, by 1 Elis. c. 9. which allows the Uſe of it to 
Apprentices or Covenant-Servants brought up in that Trade 
Four Years: And another Statute made in the very ſame 
Year with the preſent One, vis. 5 Elis. c. 8. deſcribes who 
may be Tanners. So that it can not be imagined that 7615 
Occupation was ever meant to be included in the Prohibitio 

of 5 Elis. c. 4.4 31. L 


And though both theſe Statutes (of 1 E/iz. c. g. and 5 
Elix. c. 8.) are now repealed, yet they are equally an Argu- 
ment to ſhew the Conſtruction of the Clauſe in queſtion, as 
if they ſtood unrepealed : And fo the Court conſidered a re- 
pealed Statute, in conſtruing the unrepealed One of 43 Eliz. 


c. 2. inthe Caſe of Rex v. Loxdale et al, H. 1757. 30G, 2. 


. R. | 


2d Objection.—Ir the Trade of a Tanner was meant to be 
included in the prohibitory Clauſe of 5 Elig. c. 4. 31. yet 
that Statute was, as to this particular Trade or Occupation, 
| rf REPEALED 
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* REPEALED by the 5 Eliz.c.8. and 1 J. I. c. 22. $5.* P. 1036. 


which are repugnant to, and conſequently a virtual Repeal 
thereof, ſo fat as concerns this Trade. The former is indeed 
now repealed : But the latter is not. They admit of 5 er 
6 0THER Qualifications. beſides having ſerved an Appren- 
ticeſhip for 7 Years; Namely, Such as then had Tan-houſes 
and uſed the Trade; Alſo the Wives and Sons of Tanners 
having uſed the Myſtery four Years; Alſo ſuch Perſons as 
ſhould marry the Wives or Daughters, to whom Tan-houſes. 
and Fats ſhould be left. So that there are now many other 
Qualifications that juſtify uſing the Trade, beſides that of 
Serving a 7 Years Apprenticeſhip, | 


3d Objection.— An Indictment will not therefore now lie 
upon 5 Eli. c. 4. 41. alone and generally: But it ought to 
SPECIFY all theſe oTHER Qualifications allowed by the 
ſubſequent Statute; and to ſhew that the Party is not 2vithin 
any of them ; as is done in Convictions upon the Game-ARs, 
and Convictions for Swearing, and upon the Act of 8, 9 
W. z. c. 26. for the better preventing Counterfeiting the 
„ current Coin of this Kingdom.” And for this, He cited 


* Rex v. Maurice Jarvis, H. 1757. 30 G. 2. and Rex v. T* V. ante 


— 


Sparrow, (as He called it,) where a Conviction for prophane 1489 151. 


Curſing and Swearing was quaſhed, becauſe it did not al- 3 nx . 
8 G. 1. S. C. 


ledge That the Defendant was not a Servant, Labourer, 
4 Common Soldier or Sailor.“ 


This Indictment is upon a Statute not favoured : And the 


Caſe is the harder upon the Defendant, and the more op- 


preſſiye, for that he is under another Indictment on 1 J. 1. 
c. 22. 


Mr. Norton, for the Proſecutor, having been heard in An- 
ſwer to the Objections; and having made the proper Diſ- 
tinctions between the Caſes cited and the Caſe now in queſ- 
tion; 

Tur Couxr were unanimouſly of Opinion That 
awhatever Licenſe might be given by any Statute ſubſequent to 
5 Elis. c 4. to Perſons who had not ſerved a Seven Years 
Apprenticeſhip, to exerciſe the Trade of a Tanner under 
certain other Qualifications therein deſcribed ; Yet, as the 
Trade of a Tanner was clearly a Trade /d at the Time of 
making the 5 Eliz. c 4. (and ſeems acknowledged even by 
1 J. 1. c. 22.45. to be included in 5 Elis. c. 4.) It is not ne- 
ceſſary, in an Indictment upon 5 Eliz. c. 4. 4 31. for having 
uſed this Trade without having ſerved ſuch an Apprentice- 
ſhip, to aver the Want of the orHER Qualifications, which 
by the ſubſequent Statute intitle a Perſon lo qualified, to uſe 
the Trade: But ſuch orher Qualifications or Exceptions muſt 


be SHeEwNn BY THE DETZNDANT, by Way of Excuſe, 


either by Plea, or in Evidence. It is enough for the Proſe- 
cutor to bring the Caſe within the General Purview of the 
Aa 2 Statute 


* 


5 Trinity Term 33 & 34 Geo. WE + 


OO 


P. 1037.“ Statute upon which the Indictment is founded ; if that Sta- 


Tueſday 
15th June 


1760, 


tute has General probibitory Words in it. For where an In- 
dictment is brought upon a Statute which has general probi- 
bitory Words in it, it is ſufficient to charge the Offence gene- 
rally, in the Words of the Statute : And if a ſubſeguent Sta- 
tute, or (as Mr. Juſt. Feſter and Mr. Juſt. Wilmot, who ſpoke 
after Lord Mansfield and Mr. Juſt. Deni/en, added,) even a 
Clauſe of Exception contained in the /ame, Statute, excuſes 
Perſons under ſuch and fuch Circumſtances, or gives Licenſe 
to Perſons ſo and ſo qualified, fo as to excuſe or except them 
out of the general prohibitory Words, That muſt come by 
Way of Plea, or Evidence, That the Party is not within 
*« ſuch general Prohibition, but excepted out of it.“ 


Indeed, where the Words of a Statute are deſcriptive of 


| the Nature of the Offence, or the Purview of the Statute, 


or neceſſary to give a ſummary Juriſdiction, there it is ne- 
ceſfary to ſpecify in the particular Words of ſuch Statute. 
In the Statute to prevent Counterfeiting the Coin (8, 9 . 
c. 26.) it is the Purview of the Statute; not a general 
ohibition: *Tis Deſcription— Any Smith, Engraver, 
« Founder, or other Perſon or Perſons whatſoever, other 
% than and except the Perſons employed in or for his Ma- 
« jeſty's Mint Wc” | 


N. B. Mr. Juſt. FosTer ſaid, He believed there were 
not leſs than a hundred Trades mentioned in other 
Clauſes of 5 Elis. c. 4. And that He had once taken 
the Pains to extract them and range them alphabetically. 


Per Cur. unanimouſly, | 
The Rull x to ſhew Cauſe Why the Indictment 
ſhould not be quaſhed, was biscnhak GEB. 


King's Bench Priſoners ver/. Marſhelſea Priſoners: 


On 
Mr. Frederick Aſhfield's Will. 


| —_ was a Claim of a Legacy, ſuppoſed by the Priſan- 


ers in the Priſon of this Court to be left to Th m: 
And the Matter came on (by Order of the Court,) in the Paper, 
to be argued. The ſhort and ſingle Queſtion was Whe- 
ther the following Bequeſt was made to the Priſoners in 
<« the Priſon of this Court, or to Thaſe wha were in the 
«« Priſon of the Palace Court.” | | 


Frederick 


Trinity Term 33 & 34 Geo. 2. 


— 


* Frederick Aſhfield, of Richmond in Surrey, Gentleman, * P, 1038. 


deviſed his Copyhold Eſtate (already farrendered to the Uſe 


of his Will,) and alſo all his perſonal Eftate, (after c,) to 
Truſtees to be ſold ; and directed the Produce to be laid out 


in Frechold Lands. Then he further direQs, that his Truſ- 
tees ſhall, for ever, iſſue pay and diſpoſe of the Rents and 
Profits, unto and amongſt ſuch Perſons, who, for the Time 
being, ſhall be poor Priſoners and inſolvent Debtors in the 
MarsHELSEA Priſon in the Burrough of Southwark in the 
County of Surrey, and real and fit Objects of Charity; for 
and towards their Subſiſtence during their reſpeQive Impri- 
ſonments there; in ſuch Manner, and in ſuch Parts and 
Proportions, as his faid 'Truſtees and the Survivors of them 


and their Heirs ſhould from Time to Time order dire and 


appoint, 


Mr. Gould, for the Priſoners in the Priſon of this Court, 
argued that this Deviſe belongs to the Priſoners of thzs Court. 


The Juriſdiction of this Court, in the preſent Queſtion, 
depends upon the Act of 32 G. 2. c. 28. $ 9. which gives 
Power to the ſeveral Courts therein named, to examine into 
and order Payment of Bequeſts made to poor Priſoners in 
the ſeyeral Gaols or Prifons within their reſpective Juriſdie- 
tiops. By which Order, the Priſoners of this Court will be 
bound, if the Determination ſhall turn againſt them: But 
the Priſoners of the Palace-Court Priſon will not be bound 
by any Determination of the Judges of this Court; in Fa- 
your of the Priſoners of this Court. 


The Deviſe is © to the Priſoners in the MaxsnaLse a- 
« PRISON in the Burrough of Southwark :” Which muſt 
mean the Priſon of this Court, —In Support whereof, He cit- 
ed Co. 10 Rep. 69, 71, 72. The Caſe of the Marſhalſea ; and 
Spelman's Gloſſary, Title Marſhal. And He obſerved that 
the Defendant who is a Priſoner in the King's Bench Priſon 
is, and is always fuppoſed (in the Declaration againſt him) 
to be in Cuſtod Mareſchalli MARX SSHALSIAE Domini Re- 
gis: The other, (the Defendant in the Palace-Court, ) in 
Cuſtod Mareſchalli Mareſchalſie HospITII Domini Regis. 
He alſo cited 1 Bulſir. 207 to 212. Cox v. Gray, at large: 
And argued that therefore, propter Excellentiam, this Deviſe 
is to the Priſoners of the Priſon of Ts Court. 


Mr. Field, contra, for the Prifoners of the Palace-Court, 
argued and ſufficiently ſhewed that this Deviſe uf be under- 


ſtood to be to the Priſoners in the Priſon of the Marſhal of 


the Hovst-uoLD, 


Lord 


Trinity Term 3 3 & 34 Geo. 2. 


*P.1039. Lord MansrizLD was clearly of that Opinion. He 
obſerved, that not only in vulgar Speech, but likewiſe in 
many Acts of Parliament, the Priſon of 5578 Court is called 

* Y.CoweP's the Line's Bencu Priſon; and the Other is called the 

Interpreter, Ma RSHALSEA-Priſon. Both of them indeed are in the 

Jab ball Burrough of Seuthwark : But Each of them has its reſpee- 

a tive Appellation. And this Teſtator uſed the Name that 

accord"; was always uſed by every Body elſe in Common Parlance; 

Alſo without ſearching Spelman's Gleſſary or my Lord Cale 's or 

pro fo . - Bulſirode's Reports, to find the fri and legal Name. This 

pig” ai is a ſufficient Reaſon for Us, not to make any Qrder at all in 


/oalſee. © the preſent Caſe. 


Note | 


This reſpective Appellation of each of theſe Priſans was agreed by the Marſhal of 
this Court, (on Appeal to his own Candor, by Lord Mensfeld,) to be the Name 
uſed in Common Parlance. 


Therefore No RuLz was taken. 


Thurſda | | * 7 
1 f, ot Rex v?r/. Pearſon. 
1760, 
- M* Baynham moved, upon the uſual Affida vit, that 
the Defendant might be admitted to defend in Forma 


Pauperis. 


» 


But upon its appearing that this was upon an Attachment 
for a Contempt, and or a Cavsz in Court; And Mr. 
Baynham not being able to produce any Precedent of ſuch a 
18 having ever been made where no Cauſe was depending 
in Court: : ht , 


The Moriox was DENIED, | 


3 


Margaret Hutt's Caſe : 
or 


Rex ver/. Bowmaſter and Epworth. 


N this Woman's offering to exhibit Articles of the Peace 
| + os theſe two Perſons, It appeared that the Facts 
charged were done at Portſmouth. | 


Whereupon the Court objected to Her, that She might 
as well have applied ta a Juſtice of Peace in the Neighbour- 


hood : And then the Defendants would not be under a Ne- 


ceſſity of Coming up to London, to put in Bail. 


| It was anſwered, That if there ſhould be any particular 
Inconvenience ariſing therefrom, there might be a Manda- 
5 mus 


* 


Trinity Term 33 & 34 Geo. 2. 1 


— 


* mus to a Juſtice of Peace in the Country impowering Him * P. 1040. 
to take the Security there: And of this, Mr. Harvey (as 
Amicus Curie) mentioned ſeveral Inſtances within his own 

| Obſervation and Memory. 


At length, Mr. Athorpe (Secondary of the Crown-Office) 
propoſed, and The Court came into this Expedient, vis. 
That on iſſuing the Attachment of the Peace, which is of 
Courſe made out upon the Court's receiving the Articles 
praying Security of the Peace, an Indorſement ſhould be at 
the ſame Time made thereon, authorizing and directing any 
Juſtice or Juſtices of Peace in that County (Southampton) to 
take the Security of the Peace there ; ſpecifying the parti- 
cular Sums wherein the Principals and alſo their Sureties 
ſhould be bound, | 


Per Cur. BET, 
It was OxDexep accordingly, 


Rex verk Moreley ; Rex ver/. Oſborne ; Rex Saturday 


verſ. Reeve; and Rex verſ. Norris. — 
R. Knowler and Mr. Filmer ſhewed Cauſe againſt the 
Muing of a Cx RTIORARI to remove ſeveral Orders 
made by Mr. Menypenny, a Juftice of Peace in Kent, upon 
the ConvenTIcLE-AQ, 22 Car. 2. c. 1: By which Or- 
ders he had convicted a Methodift-Preacher, and the Maſter 
of the Houſe wherein He preached, and Several of the 
Audience, in the reſpeQive Penalties following, 


- 
—!—U « —— —ů— 4A 4 


The * Preacher { Moreley) was convicted in 20/. The * V. Sed. z. 
+Maſter of the Houſe (Oſborne) in 201. and Several of t the Þ F.Se®.. 4. 


Perſons preſent, in 5s. a-piece. Two of the Auditors + * Weck. 1. 
Reeve and Norris) had hadi ol. || a- piece levied upon them, || V. Sect. f. ; 
(by virtue of the zd Section of this Act,) the Preacher | 


Himſelf not being to be found, The Penalty had been levied | 
upon Oſborne, (the Maſter of the Houſe,) as well as upon | 
Reeve and Norris. They had All appealed (within the Week) : 
to the Seiſions: And Mr, Monypenny had returned to the 
Seſſions, the Montes levied, and certified the Evidence, with 
the Record of the Conviction, agreeable to the Directions 
of the 6th Section; And the Defendants had pleaded and 
been tried by a Fury at the Quarter- Seſſions; And there had 
been both Verdict and Judgment given againſt them. 


Mr. Knowler and Mr. Filmer, on behalf of the Proſecu- 
tion, urged, that after All this had paſſed, a Writ of Error 
might lie; but no? a CErxTioRrARI, which will only lie 
when there is no other Remedy, : 


- 


And 


Trinity Term 3 3 & 34 Geo. 2. 


P. 1041. 


* And there is a Clauſe in the 6th Section, which is ex- 
preſs, That yo other Court wwaTSOREVER Hall inter- 
% meddle with any Cauſe or Cauſes of Appeal upon this AQ : 
« But they ſhall be finally determined in the Quarter-Seſſions 


4% LY. Which Nepative Words muſt include A the 


Courts of Judicature. in the Kingdom, and this Court in 
5 as being moſt likely to meddle with Matters of 
s kind. | bi | 


And the 13th Section directs that this Act, and all 
* Clauſes therein contained, ſhall, be confirued moſt largely 
„ and beneficially for the Suppreſſing of Canventicles, and 


« for the Tuftification and Encouragement of all Perſons to 


„ be employed in the Execution thereof; And that no Re- 
« cord Warrant or Mittimus to be made by Virtue of this 
% AQ, or any Proceedings thereupun,ſhall be reverſed avoided 
** or any lay impeached, by reaſon of any Default in Form.“ 


Therefore, to what Purpoſe ſhould a Certiorari iſſue, when 
the Court can neither intermeddle with the Fact or Form? 


The Penalties are (by the ad Section) to be difributed into 


three Parts; 4 to the King, 4 to the Poor, + to the Infor- 
mer: And theſe Penalties have been fo diſtributed ; And this 


Court can not order Reftitution. 1! | 
As to the Penalties under 10s. the AR gives ne Appeal. 


If the Juſtices have done wrong in the Matter of theſe, ils 
in a Matter coram non Judice. 


Mr. Knowles and Mr. Filmer had Affidavits of the Facts 
which they alledged. | 


Lord Maysr1tLD aſked them, Whether the Negative 


Words in the 6th Section would not conclude ſtrongly 


againſt a Vrit of Error. 


Mr. Knowler and Mr. Filmer anſwered, That as to Fat, 
they might ; but, perbaps, not as to Law. They cited a 
little printed Book, ſaid to be written by Ld. Ch. J. Saunders, 
. on this Conyentiele-A&) Fo. 69. $6. & F 13. 

hich ſhewed Him to be of Opinion That no Certiorari 
„ would lie upon it.” . 


Mr. Juſt. Dzn150w obſerved, © That there have been 
* many Determinations to the Contrary ſince.” 


Mr. Norton. Mr. Sta, and Mr. Leigh, who were for the 
Certiorari, inſiſted That the General juriſdiction of 1hisCourt 
is not taken away by mere negative Wards in an AQ of Par- 

| 8 liament: 


228er 


8 %_ 


„ # mad 


Trinity Term 33 & 34 Geo. 2. 


# liament: This Court ſhall never be ouſted of its Juriſdiction & P. 1042. 
without Special Words. Dr. Fofter's Caſe, 11 Co. 64. 6. 1 ; 
Ro. Rep. 92, 94. S. C. 1 Ventr. 66. Smith's Caſe. 1 Med. 


45. 8. C. 


Beſides, Theſe Words That no other Court whatſo- 
<« ever ſhall intermeddle with any Cauſe or Cauſes of Appeal; 5 
but that they ſhall be finally determined in the Quarter- 
6 Seſſions only ;” mean no more than that the Fa cis ſhall 
not be re-examined: But the Legality may; or a Want of v 
3 may be taken Advantage of. The Caſe may be 
uch as that the Juſtices have no Juriſadlictien of the Matter, 
And wherea Statute does not expre/sly and totidemwerbis take 
away a Certiorari, and direct that no Certiorari ſhall iſſue, 
the Court will grant One. And Peat's Caſe, in 6 Med. 228. 
proves That a Certiorari does lie upon this very Act.“ The 
ourt there ſay, That the Juſtices of Peace being Judges 
* of the Matter, if they Wrong You, You Have your R- 
* MEDy by CERTIORaR1, or Appeal to the Seſſions.“ 
And it appears in that Caſe (at the End of it,) that a Cer- 
tiorari had then actually iſſued. ö | 


—”w WW io”. ”” «.- 
Fl 


As to the Five of theſe Convictions, which were againſt 
Perſons preſent at this Aſſembly, and under 105. (namely, 
only 5 6. a- piece,) No Appeal is given: And conſequently, 
there can be no Doubt but that a Certiorari does lie, as to 


them. 
. Mr. Norton, bei aſked © What was the Objection that | 
he had to theſe Convittions,” anſwered, That it was not - 


alledged that the Defendants were * Subjects of this a. Sec. i. 
Realm: Which is an eſſential Requiſite, | 


ö 


The Covxr were unanimouſly of Opinion that a 
Certiorari ouGn'r to iſſue. A Certiorari does not go, to. 
try the Merits of the Queſtion ; but to ſes whether the /i- 
mited Juriſdiction have exceeded their Bounds. The Juriſ- 
dict ion of this Court is not taken away, unleſs there be ex- 
preſs Words to take it away: This is a Point ſettled. There- 
fore a Certiorari ought to iſſue: And after a Return ſhall be 
made to it, You will be at Liberty, and it will till be open 
to You, to move to ſuperſede it, if there ſhould appear Rea- 
ſon for the Court's fo doing. | 


F —̃ — —ͤ— e 


Rur made abſolute, for a CERT IRA Rl. 


. Kex 


Trinity Term 33 & 34 Geo. 2. 


* P. 1043. | * 
5 Rex ver/. Blooer, 


25th June 
1760, 


R. Nerton and Mr. Madecks ſhewed Cauſe againſt the 
Iſſuing of a ManDaMus which had been prayed to 
be directed to One Samuel Blooer, a Pariſhioner of Matfield 


in Staffordſbire.and an Inhabitant of the Chapelry of Calton 


within that Pariſh, (Who had turned Mr. William Langley 
the Curate of that Chapel, out of it, after he had been 
Eleven Weeks in Poſſeſſion, and locked it up,) Commanding 
him to reflore the ſaid William Langley, Clerk, to the Place 
and Office of Curare of the ſaid Cyarzc, 


This Chapel is a Donative, and is endowed with Lands - 
And the Inhabitants of 4 different Paziſhes contribute to the 
Repair of it. The Curate of it has a Stipend. Mr. Evans, 


the Vicar of Matſield ſwore in his Affidavit, That he be- 


% lieves Hg has the Right of Nomination to it ; And that it 
„ has been executed; And that Mr. Langley is appointed 
« and nominated by Him,” But there were contrary Affi- 
davits; wherein the Deponents ſwear ** That they believe 
„ the Right of Nomination to be in the Inhabitants.” It 
appeared that Mr. Langley had a Licence. | 


The two Gentlemen beforementioned, Who mew Cores 
ſel for the Pariſhioner and againſt the Mandamus, argued 
That this Chapel appeared to be a Donative ; and as the 


particular Nature of it was not ſtated it muſt be conſidered 
as only a private Chapel, and not as a public Office: And 


conſequently, no Mandamus will lie. 


12 Beſides, the Right of Nomination is not eſtabliſned. The 


Vicar only ſwears . That he believes He has the Right of 
Nomination: Which is contradicted by the adverſe Affi- 
davits. And if it were not, Yet a Vicar has Nothing to do 
with a Donative. | on RT 1 


They mentioned Pre/cot'sCaſe, the Chaplain of Manchefter 
College, reported in 2 Strange 797. by the Name of Dominus 
Rex v. Epiſcopum Cheſter. But there, they ſaid, were Let- 
ters Patent: That College was of the Foundation of the 
Crown. The Ground of the Court's interpoſing in that 
Caſe, was becauſe there was no other Remedy. 


This Man may have another Remedy : He may bring an 
Ejectment for the Farm which He ſays belongs to him as Cu- 
rate of this Chapel; Or He may have his Action of Treſpaſs. 


Every Vicar might as well come for a Mandamus to be re- 
ſtored, as this Man, Mr 


Trinity Term 33 & 34 Geo. 2. 


* Mr. Marton and Mr. Afton, argued for the Mandamus; * P. 1044. 


and urged that this was an Office or Degree that concerned the 
public Weal ; and therefore a Mandamus would lie to reſtore 
to it, upon the Principle laid down by Chief Juſtice Glyn, in 
the Caſe of the Clerk of the City Works of London, 2 Sider- 
fin, 112, 113. Who ſays that a Mandamus ſhall be granted 
in theſe two Caſes ; firſt, to reſtore to an Office which Con- 
cerns the Execution of Juſtice ; Secondly, If the Office or 
Degree be for the Weal Public, 


A Mandamus will lie to reſtore even a Sexton. Raym. 211. 
Ile's Caſe, Sexton of Kingſclere; and 2 Lev. 18. 8. C. Rex 
v. Church-Wardens of Ning ſclere. So it will, to reſtore a 
Pariſh-Clerk, 6 Mod. 253. Parker v. Clerk. And ſurely a 
Curate of a Chapel, with a Stipend, is more a public Officer, 
than a Pari/b-Clerk or Sexton is. | 


Von conſtat that this is a Donative. But if it be, yet no 
Licence is neceſſary in Caſe of a Donative; though in the 
Caſe of a perpetual Curacy, it is neceſſary. 


And it is no Objection, to ſay © that We have another 


== Remedy ;” if We are intitled ta hs. 


The Counſel on the other Side (againſt the Mandamus) 
obſerved that Pariſh-Clerks and Sextons are temporal Officers; 
whereas this was Eccleſiaſtical: And a Vicar or Rector may 


| juſt as well apply for a Mandamus, as the Chaplain of a Do- 


native, 


The Ce un r propoſed to the Parties, to try the Me- 
rits in a feigned Ifſue : Which was declined, on the Part of 
Bleoer; who inſiſted on taking the Opinion of the Court 
Whether the Rule ought not to be diſcharged.” 


Lord Mansre1zLD—This is a mere temporal Queſtion. 


Three Objections have been offered againſt making the 
Rule abſolute. | | 


The 1ſt was, That there is no ſufficient Ground for aſk- 


ing a Mandamus.” 


Anſwer. But this Chaplain has ſhewn an Appointment, and 
a Licence; and was in quiet Poſſeſſion for 11 Weeks. 


2d Objection. That he has zo! the Rin: For the No- 
mination was not in the Vicar, but in the Inhabitants. 


Anſwer 


Trinity Term 33 & 34 Geo. 2. 


P. 1045. * Anſwer. We can not try the Merits upon Aidavit. 
Hle claims @ Right, though it is litigated: And that is ſuffi- 
cient for the preſent Purpoſe. Me 


— 


3d Objection.— That, even ſuppoſing him to have a Title, | 

and to have been in Poſſ ſſion, and turned out of it; yet he | 
ht not to be aſſiſted by Way of Mandamus, but be left 

— 2 ordinary legal Remedy, by Ejectment or an Action of 

Treſpaſs. 


Anſwer. A Mandamus to reftore is the true N Re- 
medy, where a Perſon is wrongfully diſpoſſeſſed of any Office 
or Function which draws after jt "Temporal Rights; in all 
Caſes where the eſtabliſhed Courſe of Law has not provided 
a Specific Remedy by another Form of Proceeding : Which 
is the Caſe with regard to Rectories and Vicarages. 


Here are Lands annexed to this Chapel, which belong to 
the Chaplain in reſpeR of his Function. If the Biſhop had 
refuſed, without Cauſe, to Licenſe Him, He might have had 

a Mandamus tocompel the Ordinary to grant Him a Licenſe. 
He is now turned out of the Chapel and every Thing be- 
longing thereto, by Force. Such Chapels were not Objects 


I — . —— IE 


— — — 


; of Attention in the Days when the Regiſter was formed : AE 
"4 And therefore there is no particular Remedy provided for | a | 
Ty bis Caſe. T 31 of 


It is ſaid He may bring an Ejectment or an Action of 
« Treſpaſs.” I am not ſure that he could. It don't appear 
that the Legal Property is in Him : On the contrary, it is 
certain that it is #o7. It might originally be in Feoffees. du 
Thoſe Feoffees may not have been regularly continued. It 
may be impoſſible to find the Heir of the Survivor. If they 
have been continued, the preſent Feoffees may refuſe to let 
Mr. Langley make Uſe of their Names. Neither of theſe 
Actions, if he could bring them, would be a Specific Remedy. | 


END — 


In the one, He might recover Damages ; In the other, He Pla 
might recover the Land: But by neither would He be re- Rig 
ſtored to his Pulpit, and quieted in the Exerciſe of his a 4 
Function and Office. We may very well take Notice too, : 1 
that the Inhabitants refuſe to try the Merits, in an Iſſue. If of 


a Mandamus goes, We ſhall ſee what Return they make to 


it. And this is what ought to be done in the preſent Caſe. Fo: 
Mr. Juſt. Dzn1son concurred. By 
Where there is a temporal Right, the Court will aſſiſt by | 
Way of Mandamus ; becauſe it 18 a Specific Remedy, 8 
Ple 


. RuLE 


F ˙ eo I. 


Trinity Term 33 N 34 Geo. 2. 


— 


* RuLsz made abſolute (for granting a Mondazus. ) 2. 2066. 


TV pat, 

No Return was made: But the Parties agreed to try the Pa. 1268. 
Merits in a feigned Iſſue; which was accordingly tried. ee. * 
S. P. accerd'. 


Note— Upon this Caſe being + afterwards mentioned, The + 7 Rex v. 
Cour took Occaſion to ſay that they had reconſi- Bar ker et 
*« dered the Point, and weighed all the Principles and 4% H. 1762 
« Authorities applicable to it; and were fully ſatisfied * C. 3: — 
that the gre and mot effectual Method of try- J, 465. 
ing the Right to officiate in ſuch Chapels, whether 
„it depended upon Nomination or Election, was 
« by Mandamus.” 


Doe, ex dimiſſ. Ruſt, ver/. Roe. 


In ͤEjectment— 
R. Norton ſhewed Cauſe why the Tenants in Poſſeſſi- 
on ſhauld not have leave to plead ** That the Lands 
* ſpecified i in the Declaration are holden in Ancient D- 
« MESNE. 


He admitted, that ſuch a Plea might be received, in * this *SeeAlden's 
Action (of Ejectment,) with LEAVE of the Court and upon Caſe, 5 = 
a proper Arripavir: But He objected to the Suffciency Ses 
of the preſent Affidavit ; becauſe it only alledges That 
„ the Lax ps in Queſtion are holden in Ancient Demeſne, 
and that they are holden of the Manor of Godmancheſter; 
but does not go on to alledge that the Manor of God- 
hs 2 is (itſelf) Baden i in Ancient Deneſne, as it 


ought to do.) In the Caſe of Denn v. Fenn, Trin. 24 G. 2. 


B. R. the Aﬀidavit was That the Lands were holden of 
« ſuch a Manor, which MAN OR was holden in Ancient 
« Demeſne.” 


Beſides, this may be only a TERM, in the Leſſor of the 
Plaintiff: And if ſo, he cannot ſue there ; For the Writ of 
Right Cloſe will only lie, where the Demandant has a Fee or 
a Freehold. 


' Mr: Gould contra, in Support of the Rule, cited the Caſe 
of Ferrers v. Miller, P. 4 W. & M. B. R. reported in 1 Sal- | 
held 217. Carthew 220. * 1 Shower 386. and Caſes in B. R. cee 
temp. V. 3. Fo. 21. Where Ancient Demeſne was pleaded in _ ee 
Ejectment: So, in Lilly's Practical Regiſter, Title Abate- 13 
ment; and in the abovementioned Caſe of Denn v. Fenn. 2 Cre. 

iS. 826, 

Indeed, Leave muſt be aſked of the Court, to plead it: e rages v. 

And by 4, 5 Ann. c. 16. § 11. It is required, in Caſe of - ena 


Pleading a Dilatory Plea, ** That the Party n. it ge ASC: * 


* 
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— 


*P. 1047.** * by Affidavit prove the Truth of it, or ſhew ſome proba- 


* ble Cauſe to the Court to induce them to believe that the 


« Fact of it is true,” 


Now this Afﬀidavit does ſhew probable Cauſe to induce 
fuch Belief. It ſhews © That the Lands are holden in Anci- 
* ent Demeſne ; that they are holden of the Manor of Godman- 
* chefter; and that there is a Court of Ancient Demeſne in 
* the Burrough of Godmancheſter, where they might have 
« proceeded :” Inſtead of which, they have brought their 
Ejectment in this Court. | 


„Whether theſe Lands are Pa R c HL of the ſuperior Ma- 
« nor,“ is a Fact triable by a Fury :. Though the Queſtion 
« Whether hat ſuperior Manor be or be not holden in Anci- 
ent Demeſne,” muſt be tried by Record, (by Dooms- Day Book.) 


Mr. Juſtice FosTer and Mr. Juſt. WILMor, the only 
two Judges at this 'Time in Court, concurred in Opinion, 
that there was not ſufficient Ground laid for obtaining Leave 
to plead this Plea. | Ke! 


Mr. Juſt, Fos rx obſerved, that as it was agreed to be ne- 
ceſſary to aſk the Leave of the Court to plead this Plea to a 
Declaration in Ejectment, it follows of Courſe, that it muſt 

be in the Diſcretion of the Court, either to grantor to refuſe 
their Leave. And He thought that this Affidavit was not 


ſufficient to ouſt this Court of Juriſdiction. He ſpoke of 


theſe Courts of Ancient Demeſne, as putting People out of 
Sed Vs the Protection of the Law, and fitter to be totally & deſtroy- 


Ce. 105. ö. ed, than to be fayoured and aſſiſted. 
where that 


* Mr. Juſt. WIL Mox ſaid it was a 8 wild Juriſdicti- 


Sentiment. on; where the Jurors are Judges both of Law and of Fact. 
and ignorant Country Fellows are to determine the niceſt 
Points of Law: And therefore He was not for granting fuck 
Leave, unleſs compelled by Authority. Indeed if the Caſe 
is brought fri&ly within the Rule, then the Leave muſt be 
granted: We cannot help it. 


The Authorities, down from Alden's Caſe to this Time, it 
is true, are, That Ancient Demeſne is a good Plea in 
« EjeQwent.” 


But if You would ouſt this Court of ſuriſdiction, You 
muſt ſhew © that another Court has Juriſdifion.” 


Now this Affidavit does not ſhew ** That there are Suitors, 
* in the other Court; nor that theſe Lands are holden of 
« a Manor which Manor is holden in Ancient Demeſze :” 
Whereas, if the Lands only, and net the Manor, are Ancient 
a the Matter can not be tried in the Court of that 
anor. 


The 
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* The Affidavit ought to have ſhewn * That the Lands e P. 1048. 


« are holden of a Manor, which Manor is Ancient De- 
« meſne:” And fo was the Affidavit in the Caſe of Denn v. 


Fenn; and ſo is the Plea, 1{Show. 386. and Carthew 220, in 


the Caſe of Ferrers v. Miller, S. C. 


It can not be tried © Whether the Lanps themſelves are 
*« Ancient Demeſne.” Doomſday will not ſhew this: Doomſ- 
day will only ſhew Whether the Manor is ſo or not. The 
Form of the Plea makes this as clear as the Sun, 


This Affidavit does not therefore purſue the proper Form. 
And it ought to be ſhewn that the Leſſor of the Plaintiff 


has a Freehold, How can he ſue there, in EjeQment, as 


Leſſee of a Term? 


Upon ſuch a ſtrange wild Juriſdiction as this, and upon 
ſuch an Affidavit, I am not for giving the Defendant Leave 
to plead this Plea. 

RuLE DISCHARGED. 


Hutchins ver/. Kenrick : 
Hills et al' ver/{ Kenrick. 


N ſhewing Cauſe, (upon Saturday 21ſt June,) in both 
O theſe Cauſes, Why the Defendant ſhould not be 
* DISCHARGED out of the Cuſtody of the Marſbal, as to 
« each of theſe Actions, reſpectively, It appeared that the 
Circumſtances of the two Caſes were a good deal different: 
VIS. 


In the Cauſe of Hutchins v. Kenrick, The Defendant was 
regularly 1NTITLED f be ſuperſeded; Yet was not aftual- 
ly ſuperſeded, but zeMaineD in Cuſtedy of the Marſbal. 
(For although the Order for his being ſuperſeded had be- 
come abſolute, two Days before the End of a preceding 
Term, Yet the Defendant had ſtill continued in the Cuſtody 
of the Marſhal, without ever carrying this Order into Exe- 


cution by getting Himſelf afually and in Fad ſuperſeded : 


And upon the 5th Day of the then next following Term, 
whilſt the Defendant ſo remained actually in Cuſtody, al- 
though intizled to have been ſo long ago ſuperſeded, a Decla- 
ration was delivered to him; at the Suit of HuTcrins:.) 


In the other Cauſe wherein HILISs and Others were 
Plaintiffs, the Declaration was delivered to him, whilft He 
was regularly and indiſputably in the Cuftody of the Marſhal, 
and NOT intitled to be ſuperſeded : But the ObjeQion to this 
was, that it was Vacartion-time, when this Declara- 

| | tion 


. - 
as 
— - 
* Fa. 


— 
— 


* — 


| 


n 


oh Trinity Term 33 & 34 Geo. 2. 


rn 


— — 


F. 1039. tion was delivered, and likewiſe when the Bill (where- 


«© upon it was grounded) was filed.” 


Note. The ordinary modern practice and Method of 


charging Defendants in Cuſtody in Vacgtion- time, is by 
previouſly iſſuing a Habeas Corpus (ad reſpondendum) 
reſted the laſt Day of the preceding Term, and return- 
able in this Court the firſt Day of the next. This the 


preſent Pragtiſers look upon to be a good Foundation 


for charging a Defendant in Cuſtody, in Vacation- time. 


And Mr. Day (who had been Clerk of the Declarations in 


the King's Bench Office about 3o Years) certified (ore 
tenus) That from the Beginning of his Time, ſome 
„ Bills had, all along, been filed with him in Vacation- 
time: But, that (not being clear that this was quite 


regular, ) He had always uſed the Precaution of 


* marking upon them the exact Time WHEN he re- 
* ceived them.” | 


The Marſhal alſo (upon being aſked,) faid that he had 


found, upon a Search for 5 or 6 Years backward, (but 
he had looked no further back,) that many Declara- 


tions had been left in Vacation- time, for Priſoners in 


* Cuſtody.” | 


Note alfo, that there is a Book kept in the King's Bench 


Office, called the Mar/hals-Book ; in which are entered 


the Names of Perſons charged in Cuſtody previouſly to 


their being ſo charged, But this is a Book of no Autho- 


rity ; and only meant for the Marſhal's Convenience, 


that he may readily ſee what Perſons are charged in Cuſ- 
tody : So that it is, (in Truth and Reality,) only a Me- 
morial of the Defendant's being charged in Cuſtody of 
the Marſhal ; and not the Cauſe or Foundation of tuck 
Charge and Detainer. ; 


It was agreed, on all Sides, that a Habeas Corpus to remove 


from Ons Court to Another, was a plain and intelligible 
Proceeding: But it was very difficult to account either 
for the Reaſon or the Original or the Validity of this 
Practice of iſſuing an Habeas Corpus returnable in the 


SAME Court; or to diſcover how that Method could an- 


«wer the Purpoſe intended by it. 


Mr. Gould, who argued on Behalf of the Defendant in 


both Cauſes, urged, as to the former of them (in which Hus- 
chins was Plaintiff,) That the Defendant being regularly 1u- 
'TITLED to be ſuperſeded was not in legal Cuſtody of the 
Marſhal ; And that no Perſon could be charged as in Coſto- 


dy of the Marſhal, who was not LaweULLY $0. He cited 


the Caſe of Unwin v. Kirchoffe, 2 Strange 1215, Where 


(upon 


6 — . — ]«— ME. IS OE ren 


Trinity Term 33 & 34 Geo. 2. : 


charged in Execution within two Terms,) it is holden, 
« That the Committitur muſt be actually entered on Re- 
4 cord, before the End of the ſecond Term; And that there 
&« is no Extenſion of the Time, to the Continuance Day aſter 
« Term; Nor was it ſufficient, that there was an Entry in 
6 the Marſbal's Book, in Time,” And Mr. Gould laid it down 
as a Rule, That a Defendant once ſuperſedable is a/ways 
„ ſuperſedable. | 


As to the latter Cauſe (wherein Hills and Others were 
Plaintiffs.) He cited the Caſe of Ti//den v. Palfriman, M. 3 
Ann. B. R. reported in 1 Salk. 213. and 345. and more large- 
ly in 6 Med. 253, 254. Where it is ſaid © That there is 
* no Way to charge a Defendant in Cufod” Mar, in Vacation, 
e but to go to the Marſhal's Book in the [King's Bench] Office, 
and make an Entry therein, guod REMANET in Cuſtod 
% Mar' ad Seflam Cc. And this is SUFFICIENT to charge 
% him, provided he be in actual Cuſtody ; (for if he be out 
© of Gaol, he may be arreſted.“) But this Entry in the Mar- 
ſbal's Book, Mr. Gould inſiſted, could be no ſufficient Founda- 
tion for ſuch a Charge : No more could the modern extraor- 
dinary Practice of iſſuing a Habeas Corpus. I he Old Method 
of charging a Defendant in Cuſtody, both in this Court, and 
(as appears by 8, 9 V. 3. c. 27. f 13.) in the Common 
Pleas too, was bycbringing him into Court, and there charging 
him when actually * in Court : Which could not poſſibly 
be ever done, but in TERM -fime, when the Court was /it- 
ting. And this clearly and fully ſhews that the Defendant 
can not be at all charged in Cuſtody, in VacaTtion-time, 


when the Court is not ſitting, 


Mr. Norton, who ſhewed Cauſe on behalf of the Plaintiffs 
in both Cauſes, urged, as to the former (at the Suit of 
Hutchins, (That the Entry in the Marſhal's Book is right and 
proper; provided there be (as here was) a previous Afidavit, 
ſworn before the proper Officer, and filed: And ſo is the Prac- 
tice in the Court of Common Pleas. The Defendant was 
1 * in the actual Cuſtody of the Marſhal ; and, conſequent- 
ly, could not he arreſted, (as he might have been, if he had 
been at large.) And his being Iv TITLE D to be ſuperſeded 
makes no Difference: For if a Deſendant ſtill continues in 
Cuſtody and is actually found in Priſon, He is ſubject to be 
charged in Cuſtody, at the Suit of a ird Perſon. The Rule 
that a Defendant once ſuperſedable is a/2vays ſuperſedable,” 
holds only with regard to the 8aMs- Plaintiff, at whoſe Suit 

e was ſuperſedable: It does not extend to a third Perſon 
to another Plaintiff, | . 


. 


” 


As to the latter Canſe, (at the Suit of Hr/!s and Others,) 
Little needs to be ſaid: For if the Defendant is properly in 
Cuftody at the Suit of Hutchins, theſe other Plaintiffs can 
Pax IV. Vox. II. B b ſoon 


* (upon a Motion to ſuperſede the Defendant as not being * P. 1050. 


Trinity Term 33 & 34 Geo. 2. 


p. iog i.“ ſoon change him re ularly; (whether their preſent Charge 2 
will hold, or not.) Io be ſure, the Habeas Corpus ſeems an * 
odd Method ; eſpecially, when the Cuſtody is never altered. 40 

The Statute of 8, 9 . 3. c. 27. F 13. only regards the 4 
Method of charging Priſoners in Cuſtody in the Fleet Priſon; 40 
and enacts That the Delivering a Copy of the Declaration th 
« after filing it, and then giving a Rule to plead Ec. and 
% making Afﬀidavit of the Delivery of the Declaration, ) ſhall | 
4 intitle the Plaintiff to ſign Judgment, as if the Defendant w. 
4% had been afually charged at the Common Pleas or Exche- ed 
«© qguer Bar. | wi 

And there is a Rule in the Court of, Common Pleas in Ke 
H. 1734. 8G. 2. fimilar to the Rule of this Court, made _ 
in 1742. | 

Tae Cour were extremely clear, in the former ftil 
Cauſe, wherein Hutchins was Plaintiff, That the Defendant 
was REGULARLY charged. For the Plaintiff found the De- 
fendant in ACTUAL Cuftody, and had a Right to charge him an 
in Cuſtody, without 2 whether he was intitled to be br 
ſuperſeded, or not. Ir He could not charge his Debtor in th 
Cuftozy, the Debtor would not be amenable to Juſtice at all - do 


For the F laintiff could not arreſt him, not being at large; 
nor could have any ether Way of coming at him. The Rule 
of a Defendant's being always ſuperſedable, after he is 
% once ſo,” holds only between the Parties themſelves, the 
Plaintiff and Defendant in that Cauſe : It does not extend to 
Other Perſons, to Plaintiffs in ether Cauſes. 


And Mr. Juft. Fos r ER added That He had known, (in 


Experience, ) of Defendants remaining many Terms in Cuſto- 
dy, after they were intitled to be ſuperſeded, 


As to the latter Cauſe, wherein Hills and Others were 1 
Plaintiffs, and the Charge was in VAcAriox - time— 


Taz Court were All of Opinion that there ought * 
| to be ſome Method of charging a Priſoner in Cuſtody, in f 

q | Vacation · time: Becauſe, not being at large, he can not be th 

= arreſted ; and ſo his being in Cuſtody would be an Aſylum thi 

| during the whole Vacation. | | Pl 

| But 2vbat this Method ſhould be, was not ſo clear, and to 

| deſerved (they faid) a good deal of Confideration, The 20 

Habeas Corpus they All looked upon to be a ffrange Me- me 

thod: And they agreed that the cheapeſt and eaſieſt Way N 

would be the beft, ar 1 

{ 

Mr. Juſt, DZ is ox was explicit, That, by the Practice Bi 


| % of chis Court, No Declaration can be delivered to a Priſo- 

| | * ner in Cuſtody in TH1s Court, but in TERM time,” In 

Proof of which, He cited a Caſe in Point; P. 17 G. 2. _ 
| o- 


— ——— b — 
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f Holloway v. Creſs : Where it was holden © That every * P. 1052. 
« Declaration againſt a Priſoner in Cuſtody of the Marſhal 

« muſt be delivered in TexM-time : For Priſoners are con- Note 
« fidered in the ſame Light with Attornies (who are ſuppoſed The —— 
„ to be always N in Court ;) againſt Whom, Bills can ror wr 
not be filed, bur in Term. time“ And this was f agreed; (he Officers 


though the Point was determined upon þ another Queſtion. wy . 
ed That 
He added, That formerly the Defendant (when in Cuſtody = —— Y 
was brought up into Court, ly RULe, in Order to be charg- ?, EN 
ed: There was no Occaſion for a Habeas Corpus, when it wa, Irregu- 
was in the ſame Court. And He cited Lilly's Practical lar, as being 
Regiſter, Title Priſon and Priſoner, per Roll Ch. Juſt. ac- 5 in 


cor i ng] y. acatiunse 


time: But 
. . * A : All th 
And this Practice of bringing up the Priſoner into Court, 3 
ſtill remains in the Counties Palatine. cept Mr. 
uſtice 


The Modern Practice of delivering Declarations to Defend- Viebt, 


ants in Cuſtody, takes its Riſe from this Old One of actually —_— ho 
bringing them inte Court, in Term Time, and there charging Pefendant 


them: Which muſt till, in Point of Law, be ſuppoſed to be had, by cra- 


done; and which can not be done but in Tt xm-time. ving Oper of 
7 the Bond, 
Per Cur. In Hutchins v. Kenrich, The Rule to ſhew Cauſe ©22*4 415 


Irregulari- 


* why the Defendant ſhould not be diſcharged out of ty * And 
the Cuſtody of the Marthal, as to this Action,“ was upon rbat 
diſcharged, (the Cauſe ſhewn being holden clearly to be foot diſ- 


ſufficient. charged the 
) Rule to ſhew 


In Hills et al v. Kenrick, The Matter was Ordered to ny 
ſtand over till the laſt Day of this Term, (in order to no iſſue a 
have the Practice ſettled.) : Super ſedear, 


And accordingly, 
Lord Ma xs FIELD now delivered the Reſolution the Court 
had come to: Which was to the following Effect. 


We have conſidered of the Practice of this Court, and of 
that of the Common Pleas: And We are of Opinion that 
the right Method is (like that which is taken in the Common 
Pleas) To file a BILL as of the extECEDinG Term; and then 
to deliver to or leave for the Defendant, being in Cuſtody, 
a Copy of the Declaration as of the preceding Term ; and to 
make an Afidavit thereof, We think this to be the right 


Method for the Purpoſe of charging ſuch a Defendant with 


a new Suitz and that it ought to be uſed in this Court for 
the future: And We think there is No Occaſion for a Ha- 
BEAS Corevs, 


The End of Trinity Term 1760. 
B b 2 Michaelmas 
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* * Michaelmas Term 


Friday yth 
— bs 
3760, 


"xr Geo. 3. B. R. 1760. 


Rex verſ. Occupiers of St. Luke's Hoſpital, 


moved to quaſh an Order made by the Juſtices of 


0) N Monday 29th of Fanuary 1759, Mr. Williams 


Peace for the County of Middleſex, at their Quarter 
Seſſions at Hicks's Hall, confirming an Aſſeſſment or Rate for 
the Relief of the Poor, made upon One Joſeph Mansfield, and 
charging him as Oc cur ix of. St. Luke's Hoſpital ; Being of 
Opinion, upon Conſideration of the Circumſtances therein 
ſet forth, That the ſaid Joſeph Mansfield is the Occupier 
« of the faid Hoſpital :” Whereas in Fact, He was (as Mr. 
Williams alledged) only a Servant there. He cited 2 Strange 
745. Rex v. Inhabitants of St. Thomas's in Seutheoark ; 
where a Preacher at a Meeting Houſe was holden not to be 
rateable as an Occupier. | {. 142150 


A Rule was thereupon made, to ſhew Cauſe. And on 


Tueſday 8th May 1759, Mr. Gould moved to make that Rule 


abſolute ; infiſting upon two Objections to the Validity of 
the Rate; wis. iſt. That this Man is only a Servant ;” 


and therefore could not be rated as Occupier : 


2d. That this Hosp ITAL is not rateable at all.” 


Mr. Nerton, (who was for the Rate,) agreed that, ſtrictly 
ſpeaking, it could not well be ſupported * that a Servant 


was rateable As OccuriER:“ But He offered to defend 


it upon the Merits; vis, Whether this neo erected charita- 


ble Hoſpital for Lunatics, be or be not rateable. 


And if the other Side would not agree to that, He ſaid He 
muſt object to the Certiorari, as having irregularly iſſued ; 


dig. not till after the Six Months were expired; (it bein 


more than nine Months from the 2d of February to Michael- 


mas Term) 


And 


Michaelmas Term 1 Geo. 3. 


* And accordingly, a Rule was then made to ſhew Cauſe * P. 1054. 


« Why the Certiorari ſhould not be quaſhed.” But after- 


wards, 
On Wedneſday 16th May 1759, It was Ordered, by Con- 


ſent of Counſel on both Sides, That the Orders returned 


« with the Certiorari in the Cauſe of the King againſt Foſeph 


4 Mansfield (who then ſtood charged as Occupier of this 


« Hoſpital) ſhould be ſent back to be «e-/ated.” In Con- 
ſequence of which Rule by Conſent, The following re- ated 
Order was afterwards ſent up, as the Return to the ſaid 
Writ: vis. 


A Complaint and Appeal being made unto this Court, Note—The 
againſt a certain Article contained in the Rate or Aſſeſſment Re-fated 
made on the 19th Day of July in the Year of our Lord Order was 


1757, for Relief of the Poor of the Pariſh of St. Luke in the 


ſaid County, which Article is as follows, viz.—"* The e 
Occvyitxs of a Meſſuage or Tenement and Premiſſes called with the 
Saint Luke's Hoſpital for Lunatics : Rent 801. Rate 21. 13s. old One. 


44.” By which Article, the ſaid Meſſuage called Saint Luke's 
Hoſpital for Lunatics is valued after the Rate of 80/. by the 
Year, and aſſeſſed (accordingly) to pay 2/. 13s. 44. by the 
Quarter of a Lear; And this . T having fully heard and 
examined the ſaid Complaint and Appeal, It appears in Evi- 
dence unto this Court, That by Indenture made the 2 1ſt 
Day of November in the Year of our Lord 1750, Between 

the Mayor Commonalty and Citizens of the City of London 
of the One Part, and James Sperling of Mincing Lane in the 
Pariſh of St. Dunſtan in the Eaft London Merchant, Henry 
Banks of the Pariſh of Sz, Mary Hill Citizen and Grocer of 
London, Richard Speed of Old Fiſh Street in the Pariſh of Sr. 
Mary Magdalen London Druggiſt, Thomas Light of Mincing 
Lane aforeſaid in the faid Pariſh of St. Dunſtan in the Eaſt 
Merchant, and William Prowting of Tower Street in the ſaid 
Pariſh of St. Dun/tan in the Eaft Apothecary, of the other 
Part, The ſaid Mayor Commonalty and Citizens, as well 
for and in Conſideration of the Sum of 1001. of lawful 
Money of Great Britain already paid to Sir John Bo/aworth 
Knt. Chamberlain of London to and for the Public Uſes of the 
ſaid Mayor Commonalty and Citizens, as alſo for and in 
Conſideration that they the ſaid James Sperling, Henry Bankes, 
Richard Speed, Thomas Light and William Prowting, ſhould 


and would build or convert the Premiſſes in the ſaid Indenture 


mentioned or ſome Part thereof into an HoserTarL for Lu- 
WATICS; And for and in Conſideration of the Rents and 
Covenants in the ſaid Indenture contained on the Part and 
Behalf of the ſaid James Sperling, I. B. R. S. T. L. and W. P. 
their Executors Adminiſtrators and Aſſigns to be paid and 
performed, and for divers other good Cauſes and Conſidera- 
tions them the ſaid Mayor and Commonalty and Citizens 
eſpecially moving, Did, purſuant to an Order of the Court 
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* P. 1055. of Common Council made the 15th Day of November 5. 
| then next preceding, demiſe grant and to Farm let unto the 1 
ſaid F. S. H. B. R. S. T. L. and V. P. their Executors Ad- e 
miniſtrators and Aſſigns, ALL that Piece or Parcel of Ground, *. 
with the Buildings thereupon erected, ſituate and being on 
Windmill-bill in the Pariſh of St. Luke in the County of Mid- 
dleſex, containing from Weſt to Eaſt, on the South Side front- 
ing the Upper Moorfields, 180 Feet of Aſſize (little more or 
leß.) and from South to North on the Eaſt Side, 178 Feet of 
Aſſiſe (little more or leſs,) and from Eaſt to Weſt on the 
North Side, 165 Feet of Aſſize (little more or leſs,) And 
from North to South on the Weſt Side, 180 Feet 2 Inches 
of Aſſize (little more or leſs) and abutting on the Way lead- 
ing to Sz. Agnes le Clair; All which ſaid Premiſſes were for- 
merly demiſed, by two ſeparate Leaſes, to Philip Whiteman 
and John Davis, and do more fully appear by a Scheme or 
Draft thereof, with a Scale made to the ſame, unto the ſaid 
Indenture annexed : To hawe and te hold the ſaid Piece or 
Parcel of Ground with the Appurtenances, unto the ſaid J. S. 
H. B. R. S. T. L. and V. P. their Executors Adminiſtrators 
and Aſſigns, from the Feaſt Day of the Birth of our Lord 
Chriſt next enſuing the Date of the ſame Indenture, for and 
during and unto the full End and Term of 32 Years from 
thence next enſuing and fully to be complete and ended; 
Yielding and paying therefore yearly and every Year durin 
the ſaid Term, unto the ſaid Mayor and Commonalty = : 
Citizens, in the Office of Receipts and Payments of Money | 
of the ſaid Chamberlain of the ſaid City for the Time being, 
the Rent or Sum of Ten Pounds of lawful Money of Great 
Britain, on the Foyr moſt uſual Feaſts or Terms 1n the Year, | 
that is to ſay, the Feaſt of the Annunciation of the Bleſſed = 
Virgin/ Mary, the Nativity of St. 2 the Baptiſt, St. Michael | 
the Archangel, and the Birth of our Lord Chriſt, by even 
and equal Portions, without making any Deduction Defalca- 
tion or Abatement for or by reaſon of any Taxes Rates or 
Aſſeſſments impoſed or to be impoſed during the Term afore- 
ſaid upon the Premiſſes hereby demiſed or any Part thereof, 
by any Act or Acts of Parliament or otherwiſe howſoever ; 
the firſt Payment thereof to begin and to be made on the 
Feaſt of 'the Annunciation of the Blefſed Virgin Mary next 
enſuing the Date of the ſame Indenture ; And that it was 
amongſt other Things covenanted and agreed by the ſaid In- 
denture and between the ſaid Parties thereto, that they the 
ſaid J. S. H. B. R. S. T. L and W. P. their Executors Ad- 
miniſtrators or Aſſigns or ſome of them ſhould and would 
build or conwert the Premiſſes thereby demiſed or ſome Part 
thereof into an Hos IT AL for poor LunaTics, and employ 
the ſame to no other Uſe Intent or Purpoſe whatſoever dur- 
ing the ſaid Term: And that among other Things in the 
ſaſd Indenture, are contained two Clauſes and Proviſoes in 
the following Terms, © Provided always that if the ſaid 


« yearly 
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Low * « yearly Rent of 10/. be behind and unpaid in part or in e P. 1056. 
the « all by the _ of fourteen Days next after any of the 
\d- « ſaid Days of ayment on which the ſame ought to be paid 
nd, « as aforeſaid, „V. lawfully demanded at the Place of Pay- 
on « ment aforeſaid, Or if the ſaid F. S. H. B. R. S. T. L. and 
ide « W. P. their Executors Adminiſtrators and Aſſigns do not 
t= « well and truly perform and keep all and fingular the Co- 
or « yenants herein contained on his and their Parts to be per- 
of « formed and kept, that then and at all Times afterwards it 
he « ſhall and may be lawful to and for the ſaid Mayor and 
nd « Commonalty and Citizens or their Aſſigns into all or any 
es « Part of the ſaid demiſed Premiſſes in the Name of the 
d- « Whole wholly to re-enter, and the ſame to have again re- 
[= <« tain and re- poſſeſs in their former Eſtate, and the ſaid F. S. 
n « H. B. R. S. T. L. and V. P. their Executors Adminiſtrators 
or « and Aſſigns and all other Occupiers of the Premiſſes there- 
d * out and from thence utterly to expel put out and amove, 
Ir * theſe Preſents or any Thing therein contained to the con- 
9. *« trary notwithſtanding : Provided alſo, And theſe Preſents 
3 c are upon this Condition, that if the ſaid F. S. H. B. R. S. 
d « T. L. and W. P. their Executors Adminiſtrators or Aſſigns 
d e or any of them do or ſhall at any Time or Times hereafter 
7 « during the ſaid Term convert the ſaid Premiſſes to any O- 
; « THER Uſe than that of the charitable Deſign of poor Luna- 
« tics, then theſe Preſents and every Thin 2 contained 
f « ſhall cea ſe determine and be utterly wed any Thing here- 
7 cin contained to the Contrary thereof in any wiſe notwith- 
. « ſtanding.“ 
It appears likewiſe in Evidence unta this Court, that pz - ö 
| FORE the Ereding the ſaid Hoſpital, Divers, to wit, 29 
| Hovuses were fituate upon the LAND and PREMISssEs in 
and by the ſaid Indenture contained and demiſed ; And that 


in the ſeveral Rates made by the Overſeers of the Poor for 
the Relief of the Poor within the faid Pariſh of St. Luke, 
for in and during the ſeveral Years between the Year of our 
Lord 1744 and the Date of the Indenture herein before men- 
tioned, the ſaid 2g Houses were valued and eſtimated at the 
annual Value of 1961. by the Year And that in the Year of 
our Lord 1745, the sa1D 29 Houses being aſſeſſed in the 
Rate made in the ſaid Tear for the Relief of the Poor within 
the ſaid Pariſh of St. Luke, after the Rate and Proportion of 
Taree SHIlLInGS in the Pound Sterling, did yet pay and 
yield no'MoRE to the ſaid Overſeers in Satisfaction of the 
ſaid Rate and towards the Relief of the Poor, than Ten Pounds 
and One Shilling ; And that in the Year of our Lord 1746, 
the ſaid 29 Houses being aſſeſſed in the Rate made by 
the Overſeers of the Poor of the ſaid Pariſh of Sr. Luke in 
the ſaid laſt mentioned Year for the Relief of the Poor within 
the ſaid Pariſh after the Rate and Proportion of Taxes 
Shillings in the Pound Sterling, did yet pay and yield na more 
to the ſaid Overſeers in Satisfaction of the ſaid Rate and to- 
wards the Relief of the Poor, than 8/7. 1:5, And that in 

the 
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* P. 1057. the Year of our Lord 1747, the ſaid 29 Hovses being 


. 


aſſeſſed in the Rate made in the ſaid laſt mentioned Vear for 
the Relief of the Poor within the ſaid Pariſh of Sr. Luke 
after the Rate and Proportion of 35. 3d. in the Pound Ster- 
ling, did yet pay and yield no more to the ſaid Overſeers in 
Satisfaction of the ſaid Rate and towards the Relief of the 


Poor, than 8“. 14s. 94, And that in the Year of our Lord 


1748, the ſaid 29 Hovuses being aſſeſſed [ut ſupra] after the 
Rate and Proportion of 3s. in the Pound Sterling, did yet [ut 
ſupra] no more than 71. 1s. And that in the Year of our Lord 
1746, the ſaid 29 Hovses being c, after the Rate and Pro- 
portion of 3s, Efc, no more c. than 61. 39. And that in 
Sc 1750, the ſaid 29 Hovses being aſſeſſed [ut ſupra] af- 
ter Cc of 25. 9d. in the Pound Sterling, did yet &c no more 
Oc. than 21. 85. gd. 


It appears alſo in Evidence to this Court That the Pre- 
miſſes demiſed were accordingly built and converted into the 
Hos?1TAL mentionedin the ſaidArticleof the Rate in queſtion, 
called, * St. Luke's Hoſpital for Lunatics,” for the affording a 
charitable and free Suſtentation and Cure to poor and help- 
leſs Lunatics ; And that VERY Apartment and Parcel of the 
faid Premiſſes ſo built and converted into ſuch Hoſpital as 
aforeſaid, is laid out and applied, either in WAR DS or CeLLs 
for the Lodging of ſuch Lunatics as aforeſaid, or in Oryicks 
neceſſary for their Suſtentation and Cure, or in AraRTMENTS 
neceſſary for Perſons who are hired from Time to Time to 
attend on ſuch Lunatics for their better Suſtentation and 
Cure, and in No OTHER Apartments or Buildings what ſo- 
ver; And that the ſaid Edifice was originally erefed, and 
ſtill is ſupported, and very many poor and helpleſs Lunatics 
continually have been and ſtill are ſuffained and taken Care 
of therein, And the menial Servants attending upon ſuch Lu- 
natics have been and ſtill are hired and paid. And all other 
Expences relating to and neceſſary for the maintaining the ſaid 
Hoſpital and Charity have been and ſtill are from Time to 
Tie defrayed and borne, by the REE AND voLUNTARY 
ConTx1s' TIo of divers Perſons; Out of whom, a Cou- 
MITTEE annually is appointed, who meet WeexLy, to 
order the Admiſſion and Diſcharge of Patients, the hiring and 


retaining Servants, the Payment of Bills, and the Regulation 


of all other Matters relative to the Maintenance and Up- 
holding of this Charity; and that None Zur ſuch poor and 
helpleſ: Lunatics, and the P:r/ons neceſſarily attending upon 
them, have any kindof DwELLInG or Occur rio in the 
ſaid Hoſpital ; And that One Jo/eph Mansfield (the Appel- 
lant) is the PRiNC1yAL Perſon hired from Year to Year by 
the ſaid Committee of Contributors, and 1 eceiving certain 
Wages, and living in the ſaid Hoſpital for the Purpoſes of 
attending on the ſaid Lunatics, and having no oTHER Abode 


Occupation or Eftabliſhment therein; And that the ſaid James 


Sperling, Henry Bankes, Richard Speed, Thomas Light and 
| BY William 
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Milliam Prowting or any of them, their or any of their * P. 1058, 


Executors Adminiſtrators or Aſſigns, have not nor ever had 
or can have any Profit Benefit or Advantage from the ſaid 
Premiſes or any Part thereof, nor any Poſſeſſion or Occupation 

thereof, otherwiſe than as aforeſaid, | 


The Cour [The General Seſſion at Hicks's Hall,] up- 
on Conſideration of the Circumſtances above ſet forth, is of 
Opinion, That the ſaid Tenement called Sr. Luke's Hoſpi- 
« tal OUGHT 10 be afſeſſed and rated towards the Relief of 
„ the Poor, by the ſaid Rate;” and doth accordingly p1s- 


' MISS the ſaid Appeal, and conrirm the ſaid Rate. 


By the Court. | 
WalLII. 


Mr. Gould, Mr. 7. 8 and Mr. Lune, on Behalf of Sr. 


Luke's Hoſpital, moved (on Monday 23d June 1760, ) to quaſh 


this reſtated Order of Seſſions thus again confirming the ſaid 
Rates. 


They argued, 1ſt. That this Burr.pinG itſelf, (an Hoſ- 
pital . by voluntary charitable Contributions) was 
not rateable towards the Support of the Poor; And 2dly. 
That no particular Perſon whoſoever was chargeable as Oc- 
CUPIER of it. | 


Firſt—This is only a mere Bui LD IN e, a Houſe ſupported 
by private free and voluntary charitable pecuniary Contribu- 


tions; and wſed only as an HoseiT a1. for the Suſtentation 


and Cure of poor and helpleſs Lunatics : It has no Apartments 
in it, nor any Accommodations for the Refidence of any Perſons 
whatſoever, except the Patients and the hired Servants ne- 
ceſſarily attending them. It is not endowed with any Land; 
nor has it any Land about it, being the mere Site of the Houſe 
itſelf, Therefore it can not poſſibly be included within the 
Intention of the Dictum of Ld. Ch. J. He/r, mentioned in a 
Scrap of an anonymous Caſe in 2 Salk, 5 27. That Hoſpital- 
« Lands are chargeable to the Poor, as well as other Landi. 
For no Man, by appropriating his Lands to an Hoſpital, 
can diſcharge or exempt them from Taxes to which they 
«« were ſubject before, and throw a greater Burthen upon their 
*« Neighbours.” For He there plainly means Lands leaſed 
out to Tenants and bringing in an annual Profit : Which is, 
by no means, the preſent Caſe. This is no beneficial Leaſe: 
The Leſſees receive 1 Profit by it; Nor can they, by the“. 


Provito in their Leaſe, put it to any other Uſe than that of 10.6. 


the charitable Delign of poor Lunatics. 


The Statute of 43 Elis. c. 2.4 14, 15. directs That a Pre- 
6 portion 4 the Money to be raiſed by virtue of that AQ, ſhall 
* be ſent for the Relief of Hoſpitalsin the reſpective Counties.“ 
And it would be abſurd to ſuppoſe, that that ſame Statute in- 
tended to tax Hoſpitals towards the Relief of Hoſpitals, 


. * 
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*P.1059. In 2 Bulſtr. 354. the Judges (Hutton and Croke) put 


the Matter of taxing One or the Other of the Perſons there 
in Queſtion, upon the Foot of the Profit or Advantage receiv- 
ed by them. But theſe Leſſees receive no Sort of Profit or 
Advantage, nor can poſſibly receive any, under his Leaſe. 


And nothing is ſubje& to be rated towards the Relief of 


the Poor, but a beneficial Intereſt, There is no Inſtance of 
an Hoſpital having ever been rated, as to /uch Part of it as 
is only applied to cheritable Uſes ; Whatever may have been 
done, as to thoſe large and fine Apartments in the great Hoſ- 
pitals, wherein the Officers (who are Gentlemen of Fortune 
and Faſhion) reſide with all their Families, and uſe them as 
their Dwelling-bouſes. 


Secondly—No particular Perſon whoſoever can be charg- 
ed as OccuriEx of this Houſe of mere Charity. 


By the 43 Eliz. c. 2. § 1. The Taxation is to be upon 
every Occupier of Lands, Houſes, Tithes, Coal-mines, or 
Sale- Underwoods in the Pariſh. 


But None of the Perſons mentioned in this Order are Oe- 
CUPIERs of this Houſe, within the Meaning and Intention of 
the Makers of this Act. They have no Poſſeſſion or Enjoy- 
ment of any /ucrative or profitable Tenement. Therefore 
there is no Rule or Medium or Proportion whereby to rate 


them: For if they were rateable at all, it muſt be in Pro- 


rtion with Others, But theſe Perſons receive no Profit or 
molument at all: And there can be no Proportion to We- 
thing. Therefore they are not rateable at all. 


For the ſame Reaſon, No Perſon can be rated as an Oc- 
cupier of a Church, a Meeting-houſe, or an Alms-houſe. 


*. Strange In H. 13 G. 1. in this Court, One Read was charged to 


745 


the Poors Rate in reſpect of his being an Occup ier of a Meet- 
ing-bouſe where he preached: and He was holden not to be 
liable ; Becauſe, as a Preacher, he is no more chargeable as 
an Occupter, than any of his Audience. And the Court 
there took Notice, that it was not ſtated ** That he /et out 


_ ** Pews;” ſo as to make him a Perſon that occupies, and 


receives a Profit from it, 


So, in the preſent Caſe, No one can be charged as Occu- 
pier; becauſe No One receives any lucrative Profit. 


And this Circumſtance makes it widely different from the 
Caſe of Eyre v. Smallpace et al, P. 1750. 23 G. 2. B. R. 
Where the Queſtion was Whether the Plaintiff, being 


„ Controt- 
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er's Apartments there, was aſſeſſable towards the Main- 
<« tenance of the Poor of the Pariſh of Chelſea, for the Apart- 
« ments which he occupied there by virtue of his ſaid Office: 
And the Court held him to be chargeable, as Occupier; 

ounding their Opinion upon a then recent and unanimous 
ü of all the Judges, upon a like Queſtion, in the Caſe 
of Greenwich Hoſpital, concerning the Payment of the Win- 
dow-Tax ; in which Caſe, all the Twelve Judges unani- 
mouſly held, That the AQ of Parliament relating to the 
% Window-Tax did extend to the Apartments of Officers in 
« Greenwich Hoſpital ;” which Caſe of Greenawich-Hoſpi- 
tal They thought not diſtinguiſhable from that of Chelſaa- 


Hoſpital then in Judgment before them. 


But that was an Hoſpital of Royal Foundation, and the 
King's own Houſe. The Officers have large noble Apartments 
there, with diſtin Doors : They reſide in them with their 
Families, and live diſtinQly in them, at their ſeparate Expen- 
ces, Thoſe Apartments are ſubſtantially their Houſe, their 
Domicil. In this Hoſpital, there are only Cells for the Lu- 
natics, and a bare Lodging for thoſe who neceſſarily attend 
them, and are always about their Perſons. | 


On 6th November 1760, 
Mr. Norton and Mr. Stozve argued in Support of the Order. 


They inſiſted, iſt. That this Building was rateable ; and 
2dly. That the Charge is ſufficiently laid upon it, although 
no particular Occupier be perſonally and ſpecifically named. 


Firſt— Hoſpital-Lands are rateable to the Relief of the 
Poor of the Pariſh wherein they lie, as well as other Lands 
are: This appears from 2 Salk. 527. And this Charity is 
only a voluntary Act of private Perſons, Proprietors of this 
Building: Which private Perſons, have it not in their Power, 
by applying it to the Uſe of a Charity, to diſcharge it of 
legal Rates and Payments duly charged upon it for the Re- 
lief of the Pariſh; and thereby to take away this Relief from 
the Pariſh. And it would be moſt unreaſonable that 
this Property which was always rateable before, ſhould, 
merely by the woluntary AF of the Proprietor, be rendered 
unrateable ; when, by that very Act, the Proprietor intro- 
duces many Seryants into this Building, who will gain Set- 
tlements in the Pariſh by their Service performed therein: So 
that theſe Gentlemen would load the Pariſh with Poor, and 

et exempt themſelves from paying any Thing towards its 
Relief ſherefore the Pariſh are Hill intitled to their Rates; 
whether the Proprietors makes a beneficial Intereſt of it, os 


chooſe to apply it to the Purpoſes of a Charity. a 


„ Controller of Chelſea College, and reſiding in the Control- * P. 1060. 


* 
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* 


* And there are many Inſtances of Hoſpitals and charita- 
ble Foundations being in Fadt rated to the Relief of the 
Pariſhes wherein they are ſituated: Particularly, The Britiſb 
Lying-in Hoſpital, in St. Giles's ; An Hoſpital in S. Betolph's 
Alderſgate ; Another in Sr. James's Clerkenwell ; (which laſt 
never, till, now, refuſed to pay.) And this very Hoſpi:al pays 
the Land-tax, and alſo the four Rates (viz. Scavengers, 
Lights, &c.) 


And the Caſes of Window-Lights are not unlike to the 
preſent Caſe. 


The Foundling Heſpital pays the Window-tax ; as ap- 
pears by the. Tax-Book (Fo. 48 ;) And all the Judges, (upon 
the Queſtion being referred to them,) were of Opinion, 
„That they ought to do ſo.” 


So, St. Bartholomew's Hoſpital was an Inſtance where the 
Officers were aſſeſſed for their Apartments: And on 7th June 


1748, All the Judges held them rateable. So alſo in the 
Caſe of Chriff's Hoſpital (at the ſame Time,) and of Sz, 
Bride's and St. Thomas's, the general Point determined was 
That the Officers are chargeable to the Window-Lights.” 


In the Caſe of the French Hoſpital in St. Luke's, The Judg- 
es held it not to be aſſeſſable, as to the Lunatics maintained 
therein: But they gave no Opinion as to the Charge upon 
One Romier (who was perſonally aſſeſſed,) becauſe it did not 
appear to them, Whether he did or did not live in it, 


In the Caſe of Suzton's Hoſpital, where Some of the Of- 
ficers have their Apartments intermixed with the Rooms of 
the Perſons ſupported by that Charity, The Commiſſioners 
thought That none of the Inhabitants of thoſe intermixed 
* Rooms were chargeable, (neither the Officers, nor the poor 
* Men ;)” And the Judges confirmed that Opinion of the 
Commiſſioners, 


In the preſent Caſe, the five Leſſees may be conſidered as 
Occupiers by their Servants, who are under their Control ; 
And they are properly chargeable as ſuch: The Patients in- 
deed neither are nor ought to be rated. 


They concluded this Head, with obſerving © That the 43 
« Eliz,c. 2. is a beneficial Law made for the Benefit of the 
Poor of the Pariſhes.” 


Secondly 


„ 


e 
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* Secondly—As to the not charging any particular Perſon, * P. 1062. 
as Occupier— 


They inſiſted that it was not neceſſary that any particular 
Perſon ſhould be ſpecifically rated as Occupier. 


They cited a Caſe, from 8 Mod. Pa. 38. Rex v. Inhabi- 

tants * of Brickbill, P. 7. G. 1. B. R. where a Man who had * This Caſe 
been rated by the Name of © The Occupier of Roſcoe's Tene- really was 
nent,“ and not by his own proper Name, and had paid 3 8 
the ſaid Rates under ſuch Aſſelfwent, was holden to have — roonath 
gained a Settlement under this general Rate. (in Lanca- 

| Hire) P.8G. 
1. 1722. The Point was indeed determined as is mentioned in 8 Mod. 38: (though the 
Names Perſons and Places are there miſtaken.) But the Man had actually paid the 
Rate no leſs than eleven Nears, under this Aſſeſſment, which deſcribed Him without 
ſpecifying his Name, vis, calling Him only © the Occupier of Hoſcoe's Tenement.“ 


They alſo urged the Caſe in 2 Salk. 527 P. 1 Ann. Anony- 
mous : Which they ſaid, was probably the ſame Caſe with 
a Caſe of Rex v Staines, F relating to the Pariſhes of 1/ford 1 Rex v. 


and 1 Ham. And they ſaid they had a Certificate © that 233 4 
„ the Pariſhes of /ford and Eaſt-Ham do now pay.“ Willam 


Staines was 
taxed to thoſe two Pariſhes, for the Concerns of an Hoſpital in them. The Seſſions, 
upon Appeal diſcharged the original Order as being founded upon Miſinformation 
and Surprize, 


Mr. Gould and Mr. Lane, who had made the Objections 


to the Order, replied— 


iſ, That the Caſes and Inſtances cited by the Counſel 


on the other Side proved Nothing to the preſent Point: for 


they went no further than the Caſe of Chelſea-Hoſpital, Eyre 


v. Smallpace et al, P. 1750. 23. G. 2. B. R. where it was 


ſettled That all Apartments of Officers, uſed as Dwelling- 
% Houſes, are liable to be taxed to the Window Lights, as 
«© Dwelling-Houſes.” And the Window Light Acts are poſi- 
tive and affirmative, © That all Dwelling-Houſes ſhall pay 
„ to that Tax.” The Officers have a Benefit from their 
Apartments. But here could ariſe no Benefit at all, to any 
Perſon whatſoever : Therefore No One could be taxable to 


the Relief of the Poor. | 


And as to their loading the Pariſh by introducing Ser- 
vants who would gain Settlements by their Service in the 
Hoſpital, They denied that theſe Servants would gain a Set- 


_tement by ſuch Service. 


adly. The Caſe of Brickbill, being cited from a Book of 
no Authority, deſerves no Anſwer. Beſides, in that Caſe, 
the Man had long acquieſced under the Order, and paid the 


Tax, 
Tre 
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P. 1063. * Tux Couxr did not give any Opinion Yeſter- * 


day ; But ** inclined That the Occupier ought to be parti- Pe 
cularly ſpecified; And ** alſo, that the Whole turns upon an 
* the Perſon or Perſons who ought to be rated.” = 0 
ar 

Indeed, if a Perſon rated generally by the Appellation of he 
Occupier of ſuch Tenements, acquieſces, and takes the Si 
Charge upon him, and pays it; It would be unreaſonable ci 
that he ſhould be excluded from gaining a Settlement, if He ſo 
afterwards has Occaſion to claim it. But that is not this or 

_ Cafe. 
0 8 a 
The Inſtances of the ſeveral Hoſpitals mentioned by the «6 


Counſel for ſupporting the Order, carry the Matter no fur- 
ther than the Caſe of Chelſea Hoſpital has ſettled it: And 


the Judges have unanimouſly determined, That all Apart- If 
„ments of Officers in Hoſpitals, which are uſed as Dawel- O 
% ling-bouſes ought to be taxed to the Window-Lights, as af 


„ Dwelling-houſes.” 
However, They ſaid they would conſider of it, and then 


declare their Opinion. Cox. apvis. - 
Logp MansFIELD now delivered the Opinion of 
the Court; (having firſt ſtated the Order, and the Objec- 
tions taken to it.) L 
Caſes of this kind depend upon the particular Nature of in 
the reſpeQive Hoſpitals : Each ſtands upon its own diſtinct tl 
Circumſtances. erefore no General Conſequences will C( 
ariſe from the Determination of this particular Caſe, | ir 
The Land- Tax differs from the Poors- Tax. The Land- 4 
lord who receives the Rent, is to pay the Land-Tax: But 1 
the Poors- Tax is payable by the Occupiers. Therefore the 
Rating Hoſpital Lands to the Land- Tax is not applicable to 
the preſent Queſtion, 7 
The Occupier ought to be rated, regularly, by Name. But F 
in the preſent Caſe, it is more than a mere Defect in Form : b 
The Fault in form here ariſes from the Eſſence of the thing. 4 
For if they can not fix upon ſame particular Perſon who * 
may properly be rated as Occupier of this Building. It fol- Al 
lows, as a neceſſary Conſequence, © That no Rate can at 2 
« a2/l be made upon it.“ 1 | l 
As to the Argument that has been urged in Support of b 
the Order, That a Proprietor of Lands or Houſes can a 
* not, by his own private voluntary Act, diſcharge ſuch his 4 
« Property, from Payments legally due to other Perſons 0 


upon and out of it“ lt does net hold true in Fact. F * 
this 
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* this Rate payable to the Pariſh, as well as ſeveral other * P. 1064. 


Payments ariſing from Property and chargeable upon it, 40 
and muſt depend upon the Will of the Proprietor, The 
Owner of a Houſe may, if he pleaſes, pull it quite down, 
and convert it into a Toft. The Owner of Lands may, if 
he pleaſes, ſuffer them to lie barren and unoccupied, Tithes 
and the Right of them vary, according to the different Spe- 
cies of the Produce of the 2 

ſow it, or plant it, or uſe it in the Manner he likes beſt ; 
or even not at all, if he ſo chooſes. | 


The material Queſtion ia this Caſe is © Wuo can be 
named and charged as the Occupier.” 


There are only three Sorts of Perſons that occur to Me. 
If they can find any Others who may be properly charged as 
Occupiers, Such other Perſons will not be included in or 
affected by the Opinion which We now give. 


The only Perfons that 1 can think of, are 1ſt. The five 
Leſſees ; 2dly. The Servants attending this Charity; and 
3dly, The poor mad Perſons, who ace the Objects of it. 


Firſt—As to the Leſſees—MMere Nominal Truſtees can 
not be eſteemed Occupiers, or rated as ſuch. Beſides, theſe 


Leſſees ate expreſsly excluded, by a ſpecial * Proviſo inſerted * 7, ante, 
in the Leaſe, from converting the Building to any other than pa. 1056. 


this ſpecifical Uſe: And the Leaſe is to determine and be- 
come void, if they do. They are ſo far therefore from be- 
ing Occupiers of it, that they are merely nominal; mere In- 
firuments of Conveyance ; and have no more Intereſt in the 
Thing, than the Crier of the Court of Common Pleas has, 
when he is named as the laſt Vouchee in a Common Recovery, 


Secondly.—As to the Servants attending this Charity— 
They are not in a like Situation with the Officers of Chelſea- 
Hoſpital, or of the other Charitable Foundations that have 
been mentioned at the Bar, where there are large Diſtind 
Apartments appropriated to the Uſe of the reſpective Officers, 
wherein they and their Families reſide. Thoſe Officers are 
not charged as Servants of ſuch Hoſpitals or as Inhabitants 
and Occupiers of the ordinary Rooms and Lodgings therein; 
but as having ſeparate and diſtin? Apartments, which are 
conſidered as their Dwelling- bouſes. The Caſes that have 
been determined by the Judges, relating to the Window-Tax, 
are uniform in rating Officers of HofSitals for their diſtin& 
Apartments : But in this Hoſpital, there are neither any 
ſuch Officers, or any ſuch Apartments, as were in thoſe 
Caſes determined to be rateable. | 

Ir 


nd: Yet the Land- holder may 
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P. 1065 


. * Ir the firſt of theſe Orders, which rated Jeſeph Mans- 
field as the Occupier of this Hoſpital, had ſtood as it was 


originally drawn up, without being afterwards altered; And 
if Mansfield had actually had a ſeparate and diſtin Apart- 
ment in it (which is not now pretended ) Yet certainly He 
could not have been rated for any I hing more than his own 
particular and diſtind Apartment. However, that Matter 
ceaſes now to be any part of the Caſe ; there being no 
Foundation, by the new Order, to ground ſuch a Queſtion 
upon. 1 tt 3 BS 


Thirdly.—As to the poor miſerable Wretches who are 


the unhappy O&jeds of this Charity—It would be too groſs 


to conceive them to be proper Perſons to be rated to the Re- 
lief of the Pariſh. Therefore it is unneceſſary to ſay any 
Thing on this head; and the rather, as it appeared fo very 


| unreaſonable to the Counſel themſelves who argued in Sup- 
port of the Order, that they gave it up. N | 


And F no Perſon can be found, who is rateable to this 
Tax, It follows, by neceſſary Conſequenee, ** That there 


„ can be no Rate at all.” 


Thar ſday 
13th No- 
venber 
1760. 


Therefore the Oxpe x muſt be Quasned. 


Goodtitle, ex dimiſſ. Bridges et al“, ver/. Duke 
| of Chandos. I | 


PON a Motion for a new Trial, made on the Part 
| of the Defendant, upon the Foot of a Miſdiredion 
given to the Jury by the Judge who tried the Cauſe ; (upon 
which Direction of the Judge, the jury had found a Verdict 
for the Plaintiff ;) the Caſe appeared, upon the Report of 
Mr, Juſt. Noel, (the Judge who tried the. Cauſe,) to be as 
follows; vis, | OE i ie ole <a Io 74 


Sir Thomas Bridges being ſeiſed in Fee, of the Manor and 
Demeſne Lands of Keynsnam in Somerſefſbire, and of ſeve- 
ral other Lands in KæYNSHANM aforeſaid, and alſo of ſeveral 
Eſtates in various other Places, made a Settlement of all 
theſe Eſtates at the Time of the Marriage of his Eldeſt Son. 
Mr. Harry Bridges, with his firſt Wife the Lady Diana Hol. 
lis ; Sir Thomas having at that Time Five Sons living, vis. 
this Mr. Harry Bridges, Edward Bridges, George Bridges 
and two younger Sons. Df OT AS. 7 


The Settlement was to the Uſe of Sir Thoma 
himſelf for life, as to Part; with Remainder to his 
Eldeſt Son Harry, for Life; Remainder to the Heirs 
Male of Harry's Body by that firſt Marriage; Remain- 
der to the Heirs Male of his Body by any other Marriage; 

= 
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* Remainder to Sir Thomas's ſecond Son Edward Bridges, in * P. 1006. 


ſtri& Settlement; Remainder to Geo ge Bridges, tor Life; 
Remainder to George, in Tail Male; with Remainder to the 
right Heirs of Sir 7 homas, Ihe Ref of the Eſtate was ſettled 
to the ſame Uſes, with this Difference only, vis That there 
was no Life-Eſtate to Sir Thomas Himſelf therein; but Mr, 
Harry Bridges's Eſtate for Life took Place immediately, 
There was a Power given, by this Settlement, to Mr. Harry 
Bridges, to make a Jointure upon a ſecond IWife, 


Mr. [larry B. had no Iſſue by Lady Diana: But during 
her Life, He had an illegitiinate Son, named James Bridges, 
by another Woman. After the Death of Lady Diana, and 
after the Birth of James, Mr. Harry Bridges (in his old Age) 
married a young Woman, (of the Name of Freeman ;) Upon 
whom, purſuant to the Power given him, He ſettled about 
 280l, per Annum (being Part f the Demeſne Lauds of Keyn- 
am, ) for her Life: And She ſurvived him, and lived till 


1759- 

Mr, Harry Bridges having no Iſſue by this laſt Wife nor 
by his ſormer, is 2 being Reverſioner or Remaiuder-Man in 
Fee (as before mentioned) of the whole Family-Eſtate ; and 
his Brother Edvard, and his two youngelt Brothers being 
all dead without Iſſue; and his Nephew George Rodney 
Bridges, (the only Son of his Brother George) having uo Child 
by his Lady; the ſaid Mr. Harry Bridges did, in his Lite- 
time, by Bargain and Sale inrolled, grant this his Rever- 
ſion of the Mole ſettled Eſtate, to his natural Son James 
Bridges, the Leſſor of the Plaintiff. 


But after the Death of Harry, and purING THELire 
of his Widow, (who was Tenant for Life of this 280/, per 
Ann, Part of the Demeſne Lands of Keyn/ham,) the ſaid 
George Rodney Bridges, (the only Son of George then de- 
ceaſed,) being Tenant in Tail in Poſſeſfion of all the Rx s T of 
the Eſtate, except that Part which was ſettled upon the Wi- 
dow, (who was „en living and in Poſſeſſion of that Part ;) 
but being Tenant in Tail in REMAIN DER only, of THAT 
Part whereof the ſaid Widow was in Poſſeſſion as Tenant for 
Life; ſuffered « Recovery, in the Year 1728, of the Wile 
ſettled Eſtate; Uſing (at leaft) ſuch Deſcriptions as might 
be ſufficient to include ALL the Eſtate that lay in Key x- 
SHAM, under the general Deſcription of fat Part of ihe 
Eftate : After the ſuffering of which Recovery, ie ſettled 
the Whole Eſtate included in the Recewery, upon the Duke of 
Chandzs ; and then died. The Duke, upon the Death of 
the ſaid Mr. George Bridges Rodney, came into immediate 
Poſſeſſion of all the Reft of the Eſtate, Except that Part 
which the Widow of Harry was in Poffellion of for her 
Life as aforeſaid ; And upon her Death, in 1759, He took 
Poſſeſſion of that Part alſo. 

PART IV, VoL,1L. Ce Where- 
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P. 1067. * Whereupon, Mr, James Bridges, the Bargainee of the 


Argument 
ex parte 
Def. 


 Reverſion in Fee, which was granted to him by his Father 


Harry as aforeſaid, brought this Ejectment againſt the 
Duke, for that Part of the KE YVSHAM-Eſtate which Har- 
ry's Widow died in Poſſeſſion of; Suppoſing that Mr. George 
Rodney Bridges could have no Power to ſettle THAT Part 
upon the Duke, whatever Power he might have over the 
Reſt of the Eftate, (of which he was Tenant in Tail in Poſ- 
ſelſion, when He ſuffered the Recovery.) 


The Duke, at the Trial, would have defended his Title, 
by ſetting up this Common Recovery ſuffered by G, R, B. 
the Remainder-Man in Tail; which He produced and prov- 
ed: But the Duke being unable to give any Sort of Evi- 
dence of an actual SuRRENDUER of the Widow's Life- 
Eftate, (which the Plaintiff urged to be neceſſary, in order 
to enable the Lenant in Tail in Remainder to make a good 
Tenant to the Næcipe;) the Counſel for the Defendant 
(the Duke of Chandos) inſiſted at the Trial, That a 
Surrender of the Life-Eſtate ought, after /o long a Time, to 
„ be PRESUMED; even although they ſhould give no Evi- 
* dence whatſoever, relating to any ſuch Surrender,” 


But Mr. Juſtice Noel was of Opinion, © That a Surren- 
c der by the 'Tenant for Life could or be preſumed; when 
* no Evidence at all had been given to render it in the leaſt 
„ probable ; and when the Poſſeſſion had not gone along 
« with the Recovery, but continued in the Tenant for 
« Life till the Time of bringing the Ejectment.“ And ac- 
cordingly, He directed the Jury to find for the Plaintiff : 
Which they did, bag 

Upon this Miſdirection, as the Duke's Counſel called it, 
they moved for a new Trial, and obtained a Rule to ſhew 


Cauſe: And Mr, Juſt. Neel's Report was, by Mr, Juſt. Wil- 


mot, ſtated to this Court as above. 
- Upon its being argued in this Court, 


The Defendant's Counſel (Mr. Norton, Mr. Webb, and 
Mr, Thurl-w) relied upon the Caſe of Warren, ex dimiſſ. 
Webb, v. Greenville, P. 13 E. 2. B. R. reported in 2 Strange 
1129: Where, upon a Trial at Bar, the Leſſor of the Pla in- 
tiff claimed under an old Entail in a Family Settlement, by 
which, Part of the Eſtate appeared to be in Jointure to a 
Widow, at the Time her Son ſuffered a Common Recovery, 
(which was in 1699;) And the Defendant, who claimed Ti- 
tle under the Recovery, not being able to flew a Surrender of 
the Mother's Efate for Life, it was inſiſted “ That there 
« was no Tenant to the Precipe for that Part; and that the 
« Remainder, under which the [.eflor claimed, was met 


&« barred,” 


rr 
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« * barred,” To obviate this, it was inſiſted by the Defen- *P, 1068, 


dant, "That at that Diflance of Time, a Surrender ſhould 
& be PRESUMED ; according to 1 Ventr. 257, and what 


js & laid down in Mr. Pigott's Book of Common Recoveries,” * V. Piget 
And to fortify this Pre ſumpt ion, they offered to produce (in 41 


Evidence) the Debt Boo of Mr, Edwards, an Attorney at 
Briſtol, then long ſince deceaſed, wherein He had charged 
320. for ſuffering the Recovery; Two Articles of Which 
Charge are“ For drawing a Surrender of the Mather 208. 
—and “For engroſſing two Parts thereof, 20s. more ;” And 


that it appeared by the Book, ** that the ſaid Bill was paid,” 


And this being objeRed to, as improper Evidence ; The 
Court was of Opinion to allow it: For it was a Circumſtance 
material upon the Inquiry into the Unreaſonablenels of pre- 
ſuming a Surrender, and could not be ſuſpected to be done 
for this Purpoſe ; And if Edwards was living, He might un- 
doubtedly be examined to it; And after his Death, this was 
the next beſt Evidence, And it was accordingly read, After 
which, The Court declared, That without this Cireum- 
& ſtance, they would have pRxESUMED & Surrender; and 
deficed it might be taken Notice of, © That they did not 
«© REQUIRE any Evidence to fortify the Preſumption, Ar- 
c TER SUCH A LENGTH OF TIME.” 


The Caſe referred to in 1 Ventr. 257. is there Anony- 
mous: But it is S. C. with the Caſe of Green and Fraud, in 
3 Keb. 310, 311. and Greene v Proude, in 1 Mod. 117, 
(though differently reported) In Yentris, whoſe Report is 
much the beſt, it is ſaid, That in an Ejectment, upon a 'I rial 
at Bar, for Lands in Ancient Demeſne, there was ſhewn a 
Recovery in the Court of Ancient Demeſne, to cut off an 
Entail which had been ſuffered a long Time fince, and the 
Poſſeſſion had gone accoraingly : It appeared that Part of 
the Land was /eaſed for Life; and the Recovery (with a ſin- 
gle Voucher) was ſuffered by him in Reverſion ; and fo 13 
Tenant to the Pracipe, for thiſe Lands But, in regard the 
Poſſeſſion had followed it for ſo long Time, The Court ſaid 
« They would rxeSUME à Surrender: As, in an appro- 
priation of great Antiquity, there has been preſumed a Li- 


cence, though none appeared, 


The Paſſage in Mr, Pigatt's Book (referred to by Sir 7, 
Strange) is in Page 41, lt is apparent there muit be a 
« Tenant to the Præcipe either by Right or Wrong, Ard 
e therefore, in many Caſes, it may ſeem wholly impractica- 
ce ble for thoſe who have the Remainder in Tail, to ſuffer a 
* Recovery, The moſt uſuai Way is, for Him in Remain- 
der, to get the Tenant for Life to ſurrender to him con- 
« Jiticnally: And in this, though the Tenant for Life x te x 
« the 20SSESSION, yet the Recovery will be 600D,” 


Cc 3 In 
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P. 1069 * In the Caſe of Dame Griffin v. Stanhope, Cro. Fac. 455, 60 
A Common Recovery being produced, the Counſel for the 6« 
Defendant preſſed the Lady's Counſel to prove who was Te- 10 
nant to the Præcipe, at the Time of the Recovery. But the ce 

Court would not allow thereof: For it ſhall be 1 T ENDE VD ce 
to be a good Recovery; And if it was otherwiſe, the proof c 
ought to be made by the er Party. 10 


And in 2 Lutaw. 1549, at the End of the Caſe of Leigh v. 
Leigh, this laſt-cited Caſe appears to have been confirmed by 


Mr. Juſt, P:wwell, at York Aſſizes: And Sir Edward Lut- te 
awyche there lays it down, That in every Common Reco- 40 
« very, it ſhall be intended that there was a good Tenant to | * 
« the Præcipe, till the contrary is /hewn on the ther Side.“ 40 


Indeed it appears from Lincoln College Caſe, 3 Cu. 5 8. 6. 
| (there alſo cited, )“ That where a Common Recovery was 
„ had againſt the Remainder-Man in Tail, in the Life-time 
c of his Mother who was Tenant for Life; and She wes 
« expreſsly alledged to be av ru Teens liberi Tenemen- 
« tj; It could nat there be intended that She had ſurrender- | 
« ed her Eſtate, or that her Son had entered for a Forfei- : D 
« ture.” Yet even there, rather than the Common Recove- : 
ry ſhould be taken to be void far Want of a Tenant to the by 
Præcipe, The Court intended ©© That he was in by Di/- 5 
« ſeiſin. 5 : : 
There indeed She could not be intended to have ſurren- 
dered ; becauſe it was alledged ** that She was ad tunc Te- 
nens. But in an Ancient Recovery, if Nothing appears to the 
Contrary, ſuch a Surrender ſhall be preſumed, 


And it appears from Pigott 41. That the Tenant for 
« Lite's continuing in P:ſſeſton makes no Sort of Difference,” 


They obſerved, that all the Caſes lay the whole Streſs of 
the Reaſon of their Determination, ſingly upon the Length 
of Time from the adtual SUrrFERILNG the Recovery; with» 
out ſhewing any kind of Regard to the Time of the /ub/e- 
guent Continuation ol the Lite-Eſtate, or to any ie r Circum- 
ſtances whatſoever. And, as thoſe Caſes were in Ejectment, 
the Queſtion could not turn upon the Length of Time 
that the Tenant in Tail in Remainder had been come into 
Paſſeſſion: For after 20 Years, He would have been barred 
from bringing an Ejectment. 
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Now the Time in the preſent Caſe is about 32 Years : 
Which is alone ſufficient to create this Preſumption ; eſpeci- 
ally ſince the Act of 14 C. 2. c. 20: By the 5th Section 
whereof, it is enacted, That after 20 Years 77 the 

* LIMB 


W PH 38, 


Michaelmas Term 1 Geo. 3. 


c TI ME OF SUFFERING, All Common Recoveries ſhall * P. 1070, 


& be deemed good and valid to all Intents and Purpoſes ; if 
* it appears upon the Face of ſuch Recovery, that there 
« was a Tenant to the Writ ; And if the Perſons joining 

« in ſuch Recovery had a ſufficient Eſtate and Power to 

« ſuffer the ſame ; NMetauitſiſtanding the Deed or Deeds for 

« making the Tenant to ſuch Writ ſhould be loſt or not 

© APPEAR, 


If it ſhould be objected, © That in the preſent Caſe Mr, 
George Rodney Bridges had wor a ſufficient Eſtiale and 
« Power to ſuffer this Recovery,” as being only Remainder- 
Man in Tail; The Anſwer is, That if there was a 
Conditional Surrender of the Tenant for Life, then He 
% had ſuch Power, And as nothing appears to the contrary, 
* but that there might be ſuch a Surrender, it muſt there- 
66 fore be preſumed; and this Statute only limits the Time 
« within which the Preſumption ought to ariſe,” 


The Plaintiff's Counſel, (Mr. Gould, Mr. Huſſey, Serj, Argument 
Davy, and Mr, Burland,) who ſhewed Cauſe againſt grant- ex Parte 
ing a new Trial, argued in Support of Mr. Juſtice Nee!'s X 


Opinion; and aſſerted his Direction to be right, 


They ſaid, there could be ns Preſumption, without ſome 
Fas to ground it upon, In Mr, Greenville's Cafe, in 2 
Strange 1129, there was a very /trong Preſumption, ariſing 
from the Articles in Mr. Edwards the Attorney's Bill ; the 
Proof whereof the Court allowed to be entered into, and 
receiyed SatisfaQion from; 


And there is no Caſe where a Preſumption of a Surren- 
der has been raiſed, without P:{efion accompanying and 
following the Recovery. In 1 Ventris 257, (upon which 
Caſe, that in 2 Strange 1129, is ſaid to be founded) there 
was a P:ſſeſſion which had followed the Recovery for a long 
Time: And that is the very Reaſon there given for the 
Court's making the Preſumption that they then made, That 
Reporter was a very eminent Man ; and much more to be 


credited than Keble, or the Author of 1 Mad. So that that 


Caſe was not ſimilar to Greenwille's Caſe ; or, at leaſt, not 
enough ſo to ſupport the Poſition which 1s ſaid to have been 
founded upon it, | 


As to 2 Lutw, 1549—It is nothing more than the Re- 


8 2wn Speculations ; not any Determination of the 
ourt, 


And in the Caſe of Lady Griffin v. Stanhope, Cro. Fac, 
455, the Perſon who ſuffered the Recovery was Himſelf 
enant in Tail; and the P:ſefion had gone along with the 
Recovery, 
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* P. 1071. *The latter Part of Sir J. Strange's Report of Greenwville's 


—— — 


Caſe is inconſiſtent with the former Part of it For it ſays, 
That the Court declared, and defired it might be taken 
Notice of, that they did vor require any Evidence to 
« fortify the Preſumption after ſuch a Length of Pime:“ 
And yet it appears by the former Part of the Caſe, & That 
* they had entered into ſuch Evidence, after it had been 
«« objected to as improper, and the Objection had been con- 
ſidered and over- ruled.“ 


As to the Statute of 14 C. 2. c. 20, 5. It never meant 
to alter the Law, ſo as to give Power to a Perſon to ſuffer a 
Recovery, who had ns Power before ; (which a Remainder» 
Man in Tail had not:) It is expreſsly confined to“ Perſons 
«* having a ſufficient Eſtate and Power to ſuffer the ſame,” 


The Statute of Limitations 21 J. 1. c. 16. only takes 
place from the Time of the Titles Accruing. 


And the Rule, in all the Caſes cited, and ir all Caſes of 
this kind, muft, in Reaſon and Common Senſe, neceſſarily 
be underſtood to relate to the Length of Time that has 
elapſed fince the Tenant in Tail's Coming into PoSSESSION 
and not to the Length of Time ſince the Suffering of the 
Recovery, For where the "Tenant in Tail has been a long 
Time in Poſſeſſion, and has done Nothing to complete and 
confirm his former Act; there indeed it is reaſonable to pre- 
ſume that all was rightly tranſacted before; becauſe if he 
knew his former Act to be defective, and his Title inſuffi- 
cient, He would not have neglected to ſet it right as ſoon as 
it was in his Power to do ſo. But no ſuch Prefumption can 


ariſe from the mere Antiquity of the Recovery, prior to the 


Poſſeſſion of the Tenant in Tail. 


The Outſtanding Life-Eitate, even tin 1759, is the 
ſtrongeſt Preſumption to the Contrary, viz. ** I hat She did 
* x4 ſurrender her Eſtate.” 


Beſides, It does not at all appear from the Judge's Report, 
that Mr Cecrpe Bridges, the Tenant in Tail in Poſſeſſion of 
all the Ref? ot the Eitate, and of which he had Power to 
fuffer a Recovery, ever meant or intended to ſuffer a Reco- 
very of THESE ſeitled Lands, of which He had xo Power 
to do ſo He had ornER Lands in KEYnSHAM un 
awhich the Recovery operated, And there is no Reaſon to 
imagine that He meant to include theſe, or ever attempted to 
procure à Surrender of the Life-Eſtate in em. 


Lord Mansv1eL» —TI vas of Counſel in that Caſe of 
Mr. Greenville, reported in Sir o/m Strange's Reports: And 
remember very well, that the Point of Evidence was ſirong- 
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Tranſaction of the Common Recovery, was One Mr, Ed+ 
wwards of Briſtol, who had been then long dead, The En- 
try in his Bill Book was made at the Time of the tranſacti- 
on; and a Receipt had been given upon the Bill which con- 
tained the Articles for drawing and engroſſing the Surrender 
So that there was poſitive Prog, in that Cate, of an agua“ 
Surrender, And there, the Jointreſs had been dead a waſ? 
Number of Years ; And the Perſon who ſuffered the Reco- 
very, and his Son after him, had Both of them (during their 
reſpective Lives) ſufficient Opportunity to have ſet it right, 
after they came into Poſſeſſion, if they had known or ſuſ- 
pected it to have been defective: which was certainly a He- 
ſumption, That it was regular, and not defective“ Iam 
confident, that All that the Court did, or intended to do, in 
that Caſe, was only to take Care that it ſhould be underſtood, 
That they did not mean to ale the Authority of any one 
5 Caſe that had been founded upon Preſumption ;” and 
* That they would not require po/itive Fro of a Surrender, 
in any Caſe where there was ſufſicient Preſumption of it.“ 
This Report is incorrect, conſidered as a Foundation for a 
Principle or Rule of Property ; though it might be enough to 
ſerve the Taker of ſuch a Note, for a Memorandum, to re- 
freſh his own RecolleQion. | 

If that be ſo, then conſider the preſent Caſe upon Prin- 
ciples. 

There are ws Sorts of Preſumptions : One, a Preſumpti- 
on of Law, not to be contradicted ; The Other, a Species 
of Evidence; which (latter) muſt have a Ground to ſtand up- 
on, ſomething from whence it is to ariſe, ; 

It is now fully ſettled and eſtabliſhed, That a Tenant in 
Tail may, if he pleaſes, either turn his Eſtate Tail into a 
Fee, or alienate it for his own Benefit, by duly ſuffering a 


Common Recovery. 
But he muſt have Lasur ICI EN Eftate and Power, gg 
to qualify him to ſuffer ſuch Recovery. to 119. 


He muſt either be a Tenant in Tail in Pſſaſſen; or he 
muſt have the Concurrence of tye Freeholder who claims 
under the ſame Settlements. 


This principle is f adhered to, by the ſtatute of 14 G. 2, ＋ V. ante 


c. 20. 

The Tenant for Life, whoſe Conſent is neceſſary to the 
Tenant in Tail in Remainder, to enable him to cut off the 
Entail, is nat the Leſſee of the Land under a beneficial Leaſe; 
but the Original Tenant for Life claiming under the Family- 


Settlement, and having a Life-Eſtate ſettled upon him, 
| | prier 


ly litigated, The Attorney, who had been concerned in the *V. 1072- 
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1h. 1073. * prior (in order of Sueceſſion) to the Other's Remainder in 
"ML | 


Where a Perſon has Power to ſuffer a Recovery and there. 
by bar the Eftate Tail, Omnia preſumuntur rite et ſclemni- 
ter acta, until the contrary appears: And it is reafonable 
that it ſhould be fo. But if the Contrary ſhall appear, there 
is an End of the Preſumption. This was the Caſe of the 
Earl of Suffallk's Recovery, upon a Trial at Bar in this 

#* Keene, ex Court in Eafter Term 1747.“ There the Contrary did 
dimiſſ. Lady appear : And the Preſumption was thereby deſtroyed There 
Portſmouth, were blundering Deeds actually produced, which appeared 
= 3 clearly to be wrong; And it was manifeſt, upon the Evi- 
Ted Her- dence diſcloſed, that there was no good Tenant to the 


vey, v. Earl Pracipe. It was therefore impoſſible for the Court, in 


o Effing- that Cafe, to preſume “ that there was One,” 


Moy * But if a Man has Power to ſuffer a Recovery, That is a 
ſolid and reaſonable Ground for preſuming“ that all was 
done rightly and regularly ;“ unleſe ſomething to the 
contrary ſhall appear. 3 i 


So, where the Freeholder is a Truſtee for the Tenant in 
Tail Himſelf, and under his Power and Direction, it is a rea- 
ſonable and juſt Cauſe for preſuming „that every thing 
« was regularly tranſaQed.” | 


So, where the Perſon or Perſons intereſted to oje againſt 
the Validity of a Recovery have had Opportunity io make 
Objections to it, but inſtead of doing ſo, have acguieſced 
under it, and not at all diſputed its Validity; This is a 
Preſumption © That all was right and regular,” foraſmuch. 
as they never did object to it. 


But there can be no Preſumption of the Nature of Evi- 
dence, in any Caſe, without Something from whence to make 
it; ſeme Graund to ſonnd the Freſumption upon Whereas 
here is abſolutely Nething from whence to preſume ; ne Sora 
of Ground to buitd any Pretumption upon. The ſingle Pre- 
tence to any the leaſt Sround of Preſumption in the preſent 
Caſe, can be only this,“ That no Tenant in Tail in Re- 
© ma inder would ſuffer a Recovery without firſt getting a 


„Surrender of the Life Eftate, in order to make it valid 
« and ctieQual,” 


But even that Ground (fhght as it is) will not hold in the 
Caſe no before Us; For it does not at all 2ppear, upon the 
Report of the Judge, that Mr George Bridges (who ſuffered 
the Recovery in Queſtion) had the /eaſt Intention whatſoever 
to include t/oſe PARTICULAR Lands, in the Recovery 
which He ſuiſered, and had a full Power in Himſelf alone, to 

| Tuffer, of a the Reſt of the Eſtate, whereot He was at 
that Time Tenant in Tail in Peſeſfion, He was then 


In 


i 
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* in Poſſeſſion of the Manor of Keynſtium and of orHER P. 1074+ 
Lands in Keyn/ham ſufficient 10 anſwer the general De- | 
ſcriptions uſed in the Recovery, relating to ſuch Part of | 
the recovered Eftate as lay in Keynſſium. He muſt probably i 
know, or have been informed by his Counſel or Agents, that 
he could have no ſuch Power over the ſettled Part, without 
obtaining a Surrender of the Life-Eſtate. He might perhaps 
be ſatisfied that He could not obtain a Surrender ot the Life- 
Eſtate in theſe ſettled Lands: Or He might haye attempted | f 
to obtain it, and failed in ſuch Attempt. | 


le the mere ſingle Fact of the Remainder-Man in Tail 
ſuffering a Recovery, was alone ſufficient to ground a Pre- 
ſumption of a Surrender of the Life-Eſtate, It would be in 
the Power of emzery Remainder-Man in Tail, to bar the 
Eſtate Tail, notwithſtanding that the Tenant for Life ſhould 
abſclutely refuſe to join with him in ſuffering a Recovery, 
Therefore it is neceſſary that there ſhould be Facts and Cir- 
cumſtances to ground a Preſumption of ſuch a Surrender | 
upon. a 


Whereas, in the preſent Caſe, it is ſo far from being rea 
ſonable to preſume © That there vas ſuch a Surrender from 
e the Jointreſs, in order to bar the Eſtate Tail in Remain» 
der, and give the Power of Diſpoſal to George in Preju- 
« dice to James Bridges; that there are, on the contrary, 
many Reaſons to induce a Suſpicion, ** that there was nat 
“ ſuch a Surrender,” She might have more Regard for 
James, than for George; She might have a Friendſhip for " 
James, and a Diſlike to George; She might think it wrong 
or unkind, to hurt the Reverſioner ; Or even Whim and 
Peeviſhneſs might prevent her from interfering : There is 
no Defining the various Reaſons She might have, to hinder 
her from ſurrendering her Life-Eſtate for ſuch a Purpoſe. 


Mr. George Bridges being only Tenant in Tail in Remain- 
der, and the Life-Eſtate under the ſame Settlement ſtill ſub. 
ſiſting, at the Time of his ſuffering the Recovery ; It is 
clear that He had wo rxowtx to alien or to bar: And 
there 1s Nothing from whence to preſume a Surrender of the 
Life-Eſtate, to enable him to do ſo, 


” 
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Ir He had had a Power to bar or alien, then indeed 10 9 
Freſumption could have been too large; in order to prevent | 
Slips in legal Forms and Methods of Conveyance, and ef- 


fectuate the Intention of a Perſon who had a legal Right to 
do ſuch an AR, | | 


The Act of 14 C. 2. c. 20, means to preſerve the ſame 
Negative to Perſons cl aiming under the Family-Settlement, 
as they had before. And 


* 
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P. 1075. * And no Argument can be drawn, in the preſent Caſe, 
from Lengh of Time; Becauſe the Jointreſs died but in 17593 
and the Hjectment was inſtantly brought, 


Upon the Whole, there is no Colour for objeQing to the 
Judge's Direction. 


XR A Bn a BB 


Mr, Juſt. Denison and Mr Juſt. WILMOr concur- 
red : And | 


Mr, Jut, WI LMO r added, That He had no Notion of 
a Preſumptian, without ſome Fads or Circumſtances to found 
it upon. This would be inferring ſomething ſeen, from 
ſomething not ſeen, | 


rr — > IX 


Length of Time aionsg is Nothing: The Preſumption 
muſt ariſe from ſome Fads or Circumſtances ariſing within 
that Time, | 


| The Cour were All clear and unanimous, That 
this Rule ought to be diſcharged. 


At the Sittting of the Court, the next Morning, 
| Lord Mansris LD mentioned this Caſe again, 


» He ſaid He had looked into his own Notes of the Cafe 
of Warren on the Demiſe of Webb, againſt Greenville, where 
the Recovery was of 40 Years Standing: And the Court 
did lay it down, in that Caſe, ©* That after a Recovery of 
« 40 Tears Standing, they would, without any other Circum- 
* /iances, preſume a Conditional Surrender to have been 
„ made by the Tenant for Liie;“ And they relied upon 
1 Ventr. 257. and Mr. Pigatt's Book, Pa. 41. But his Lord- 
thip obſeryed, that there are other Circumſtances in the 
Cate in Ventris; And there is Nothing in Figett, to juſtify 
this general Poſition, And He added, that in the Caſe then 
at the Bar, The Court did (as He had taken it down) admit 
as Evidence the Entry in the Attorney's Book, as has been 

mentioned. 


He ſaid. He was rather more ſtrongly of Opinion than He 
was Yeſterday, “ That in the preſent Caſe, there is no 
% Ground for a Preſumption that there was any Surrender 
„by the tenant for Life,” Here are two particular Rea- 

ſons again naking any ſuch Preſumption. One is, that there 

does not appear to have been any Intention in the Remainder- 

Man in Tail, to ſuffer a Recovery of theſe particular Lands: 

The other is, That here was no Poſſeſſion at all under this 

Recovery; but, on the Contrary, the Ejectment was 

- brought, and the Validity of the Recovery put into Litiga- 
tion, immediately after the Death of the Tenant for Life. 


— 
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, * If the Eldeſt Son, who has a Remainder in Tail under “ P. 1070. 
; a Family-Settlement, ſhould privately ſuffer a Common Re- | 
covery, and his Father live many Years afterwards; It might 
as well be argued * that Length of Time from the Date of ! 
© the Recovery ſhould induce a Preſumption that the Father 
& ſurrendered his Eſtate for Life.“ 


And his Lordſhip declared himſelf as clear, that if there 1 
had been a long Poſſeſſion by the Tenant in Tail after the | 
Death of the , page for Life; though ſuch a Poſſeſſion 

might be aſcribed to the Entail ; the Preſumption aug/t to 
have been made, upon the Ground of Acquieſcence under it, 
and the Probability ariſing therefrom, © That the Parties 
* KNEW that the Recovery was not defective.“ 


Rules of property ought (His Lordſhip ſaid) to be generally 
knzwn, and not to be left upon looſe Notes, which rather 
ſerve to confound Principles, than to confirm them, He 
therefore propoſed to have a Conference with all the Judges 
upon this Caſe: Which Propoſal did not ariſe, He ſaid, 
from any Doube about the Matter; (for He was more con- 
firmed in his Opinion, than He was Yeſterday ; ) but for the 
Sake of having ſo conſiderable a Rule of Property ſettled, 
and of rendering it z:torious and public. For which Purpoſe, 
He (at firſt) ordered it to ſtand oyer till next Term: But 

afterwards, upon its being agreed by all the Parties, that in 
Mr. Greenwville's Caſe, there was a great Number of Years 
during which the Tenant in Tail had been in Poſeffon after 
the Death of the Tenant for Life ; and upon the now De- 
fendant's Counſel candidly declaring, © That they them- 
& ſelves were fully ſatisfied with the preſent Opinion of the 
“ Court ;” He retracted his Propoſal, and ſaid He would if 
not trouble the Judges with it, ſince the Counſel were lo | 
candid as to acquieſce entirely in the Opinion that the Court il 
had already intimated, ' 


His Lordſhip further added, That he would have it un- 1 
derſtood, That Poss Ess 10 of the Tenant in Tail, after the tl 
Death of the Tenant for Life, does leave a Ground of Pre- 
ſumption © That there was a Surrender.“ But in the pre- 

. ſent Caſe, here is o Poſſeſſion after the Death of the Te- 
nant for Life: the EjeQment was brought immediately. 


Therefore, Let the Ru Lx of Yeſterday ſtand, 


| Palmes 
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F. 107. x Palmes Robinſon, Eſq; verſ. Anne Bland, Sin- 
Seturdey fer, Adminiſtratrix de bonis non of Sir John 


15:hNevems Bland, Bart. deceaſed. 
ber 1760. 


HIS was a caſe reſerved at Ni prius at Weftminſter- 
Hall, before Ld. Mansfield, 22d May, 1760. 


The AQion was an Action upon the Caſe upon ſeveral 
Promifes: And the Declaration contained 3 Counts, The 
1it Count was upon a Bill of Exchange, drawn at Paris, by 
the Inteſtate Sir 7% Bland, on the 3iſt of Augu/t 1755, 
and bearing that ſame Date; on Himſelf in ENGLAND; 
tor the Sum of 6721 Sterling, payable to the Order of the 
Plaintiff, TEN Days after Sight, Value received and ac- 


cepted by the ſaid Sir John Bland, The 2d Count was for 


700] Monies lent and advanced by the ſaid Plaintiff to the 
{aid Sir Jo/n Bland, at his Requeſt, The 3d Count was for 
700l. Monies had and received by thz ſaid Sir Jo/n Bland, 
to and for the Uſe of the Plaintiff, And the Plaintiff's Da- 
mage is laid at 8001. 


The Defendant pleaded the General Iſſue, That Sir 
% Fon Bland did not undertake and promiſe, &c :* And 
Iſſue was joined thereon, 


The Verdict was found for the Plaintiff, and 6721, given 
for Damages; ſubje& to the following Caſe ſtated for the 
Opinion of the Court, on the following Facts proved and 

admitted: Vis. | | ; 


That the Bill of Exchange was given at Paris, for zool. 
there LEM by the Plaintiff to Sir 7% Bland, at the Time 
and PLACE of PLAY; «nd for 3724. more LosT at the 
Jame Time and Place, by Sir Jo/n Bland, to the Plaintiff, at 
PLay, 


That the Play was wzery fair : And there is not any Im- 
putation whatioe ver on the Plaintiff's Behaviour, 


That there were ſeveral Gentlemen and Perſons of Fa- 
ſhion then and there at Play, beſides the Plaintiff and Sir 
John Bland, 

That in France, Maney LosT AT PIA, between 
GenTLEMEN, may be RECOVERED as a Debt of He- 
nour, before the Mar/ha!s of France, who can enforce Obe- 
dience to their Sentences by Impriſonment ; though ſuch 
Money is noT reccverable in the oxkDINARY Courſe of 


Juſtice. That 


P 
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* That Money LENT to play with, or at the Time and P. 1078. 


Place of Play, may be recovered there, AS A DEBT, in the 
ORDINARY Courſe of Juſtice ; there being No poſitive 
Law againtt it. 


That Sir In Bland was, and the Plaintiff is a Geule- 


man. | 


The Queſtion was Whether, under theſe Circumſtances, 
the Plaintiff is intitled to recover any Thing, and WHAT, 
againſt the Defendant, 


It was firſt argued on Tueſday 17th June laſt, by Mr, 
Serj. Hewitt for the Plaintiff, and Mr. Black/tone for the 


Defendant ; And again, Yeſterday and To Day, by Mr, 


Wedderburnfor the Plaintiff, and Mr. Coxe for the Defendant, 
Upon the Concluſion of this ſecond Argument, 


lord Mans TIE Lp ſaid that in the preſent Caſe, the 
Facts ſtated ſcarce leave Room for any Queſtion ; becauſs 
the Law of France and of England is the lame, 


The firſt Queſtion is, Whether the Plaintiff is intitled to 
recover upon this BILL or EXCHANGE, by Force of the 
Writing, 


The ſecond Queſtion is, Whether He is intitled to re- 
cover upon the original Conhderation and ConTracrT, 
by the Juſtice and Equity of his Caſe, excluſive of any Al- 
ſiſtance from the Bill of Exchange, and taking that to be a 
void Security. . 


As to the iſt Queſtion, the Defendant has objected & That 
« the Conſideration of the Bill of Exchange is, wholly, 
« Money won and lent at Play, Therefore, by force of the 
% WAIT Ie, the Plaintiff can not by the Law of Eng- 
* /and recover; ſuch Security being utterly void,” And, 
ao Doubt, the Law of England is ſo. 


There are three Reaſons why the Plaintiff cannot recover 
here, upon this Bill of Exchange, 


iſt, The Parties had a View to the Laws of Exgland. The 


iſt Qneſtiom 


Law of the Place can never be the Rule, where the Tranſl. 


action is entered into with an expreſs View to the Law of 
Another Country, as the Rule by which it is to be governed. 
Huberi Prælectiones, Lib. 1. Tit. 3. Pa. 34. is clear and 
diſtin : * Veruntamen Oc. locus in quo Contractus Ic. potius 
conſiderand c. ſe obligavit,” Viet ſpeaks to the fame 
Effect, 

Fo Now 
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*P.1079 Now here, the Payment is to be in England: It is an 
' Engliſh Security, and ſo intended by the Parties, 


2d Reaſon—NVir Coxe has argued very rightly, © That 
« Sir John Bland could never be called upon abroad for | 
Payment of this Bill, i there had been a wilful De- 
fault of Payment in England.” The Bill was drawn by 
Sir 7%, Bland on Himſelf, in England, payable ten Days 
after Sight, | | 


In every Diſpoſition or Contract where the Subject Mat- | 
ter relates /ocally to England, the Law of England muſt go- 
vern, and muſt have = intended to govern. Thus, a 
Conveyance or Will of Land, a Mortgage, a Contract con- 
cerning Stocks, muſt be all ſued upon in England; and the 
local Nature of the Thing requires them to be carried into 
Execution according to the Law here, 


zd Reaſon—The Caſe don't leave Room for a Queſtion. | 
For the Law of he, Countries is the ſame, The Conſidera- 
tion of the Bill of Exchange might, in an Action upon it, 
be gone into here, as well as here. And as to the Money 
won at Play, It could not be recovered in any Court of 
Juſtice there, notwithſtanding the Bill of Exchange, 


This Writing is, as a Security, void, (being for a Gam- 
ing 28 both in FRANcE and in England. We may 
therefore lay the Bill of Exchange out of the Caſe: It is 
very clear, the Plaintiff can not recover upon t Count. 


2dQueſtion, Second Queſtion. Then as to the other Counts, for Mo- 
ney had and received to the Plaintiff's Uſe, and for Money 
lent and advanced to him.” Conſider it diſtinctly, as to 
each Part; the Money won, and the Money LENI. 


iſt, As to the Money 4wn.—By the Rule of the Law of 
England, no Action can be maintained for it. | 


To this it has been objected, “ That the Contract was 
% made in France, Therefore, ex Comitate, the Law 
% of France muſt prevail, and be the Rule of Determina- 


& t jon.“ 


I admit that there are many Caſes where the Law of the 
Place of the Tranſaction ſhall be the Rule: And the Law of 
England is as liberal in this reſpect, as other Laws are. This 
is a large Field, and not neceſſary now to be gone into. 


It has been laid down, at the Bar, © That a Marriage in 


© a foreign Country muſt be governed by the Law of hat 
Country 


Michaelmas Term 1 Geo 3. 


« # Country where the Marriage was had:“ Which, in“ P. todo. 


general, is true. But the Marriages in ScoTLanD, of 


Perſons going from hence for that Purpoſe, were inſtanced by 


way of Example, They may come under a very different 
Conſideration, according to the Opinion of Huberus, p 33. 
and other Writers, 


No ſuch Caſe has yet been litigated in Fng/and, except 
One, of a Marriage at Ofend; which came before Lord 
Hardwicke ; who ordered it to be tried in the Eccleſiaftical 
Court ; But the Young Man came of Age, and the Parties 
were married over again; and ſo the Matter was never 


brought to a Trial. 


The Point that the Plaintiff muſt reſt upon, in the pre- 
ſent Caſe, is this — © The Money was wen in France; 
e therefore it ought to be governed by the Law of Fraxce 
© And it is recoverable there before the Marſhals of France, 
© who can inforce Obedience to their Sentence.“ 


The Parliament of Paris would pay no Regard to their 
2 nor carry it into Execution. The Marſhals of 

rance proceed PERSONALLY againſt Gentlemen, as to 
Points of Honour, with a View to prevent Duelling. 


They could not have taken Cognizance of the preſent 


Matter. It was not within their juriſdiction. It was no 
| Breach of Honour in France + For the Money was payable 
in England; And Sir Jen Bland could not be ſaid to have 
forfeited his Honour, till the Ten Days were out, and 7zi/l 
the Money had been demanded in England, and Payment 
refuſed there. Sir 7% Bland was actually dead in a very 
ſhort Time after he gave the Note, Ihe Marſhals of 
France can only proceed perſonally againſt the Gentleman 
who loſes the Money; but have no Power over his E/ae 
or Repreſentatives, after his Death, 


Therefore, as to the Money won, The Contra®t is to 
be conſidered as vid by the Law of France, as well as 
by the Law of Fngland : Which makes it unneceſſary to 

conſider © how far the Law of France ought to be regarded.” 


Next, as to the Money Le nT—The Senſe of the Legiſ- 
lature ſeems to Me to be agreeable to the *Caſes that have 
been cited, | 


* 5. H. ey 


V. Faco 3 
Caz thee, 


36s. 5 Med. 178. 1 Salk. 344. 1 Ld. Raym. 87. Becuyer v. Bamften, 2 Sirarg? 


1155, Barj eau v. Walmſley, 3 Strange 1249. and Seer v. Emmerſon, betore Eyre 


Ld. Ch. J. C. B. at the Sittings at Guildhall, after M. Term 1 G. 2. 


The Act of 16 C. 2. c. ). f 3. does not meddle with Mo- 
ney LENT at Play, But, as to Money (exczeding 1004. 
laß, and not paid down at the Time of loſing it, it ſays, 


% hat 


— 


— 


a 
„7% 
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* p. 108 1. That the Loſer ſhall not be compellable to make it good; 


1 C. 14. 


but the CONTRACT AND CONTRACTS for the ſame 
« and fer every Part thereof, and all Securities ſhall be ut- 
«* terly void, c.“ The Words © Contrat and Contracts 
* for the ſame” are not in 9g Arn. * and I dare ſay were 
defignedly left out. It only = % That all Notes, Bills, 


Bonds, Judgments, Mortgages or other Securities, Ic. for 


Money won or LENT of Flay ſhall be utterly void, c.“ 


Here the Money was fairly lent, without any Iinputation 
whatſoeyer, Sir 7% Bland, the Borrower of it, being in 
A Faw, > Country, might very naturally have been Giſtreſ- 
ſed, under his then Situation among Foreigners, for want of 
having ready Money or knowing how to procure it: And 
it might be even a kind and generous and commendable 
AR, to lend it to him at that I ime, to extricate him from 
his Difficulties, as He was then circumftanced, The Jury 
have left it quite open to the Court to determine © Whether 
* any Thing, and wHarT, is recoverable, As to the Money 
won, We thiak it can nat be recovered ; As to the Money 
LENT, the Plaintiff is intitled to it, both by the Law of 
England and by the Law of France. 


IxTEREST will be payable “ upon this Bill, after the 
Expiration of the Ten Days. The Queſtion will be, How 
«© FAR the Intereſt ought to be carried down.” It is gene- 
rally ſaid, To the Day of “the Writ brought,” i. e. of Com- 
mencing the Action. But I do not ſee why it ſhould not be 


carried further : It is equally reaſonable, it is the Right of 


the Party, to have it to the laſt Ad of the Court aſcertain- 
ing the Sum due. | 

I have Jong wiſhed for an Opportunity to have this Point 
conſidered by the Court ; Becauſe I would not take vpon 
Myſelf, at Miſ prius, to change what has commonly been 
the Practice, 


But, as to this /a/? Point, We will think of it for a Day 
or two, 


Mr, Juſt. Dezn1s0N gave no Opinion now, on this laſt 
Point, As to the Reſt, He ſaid it is a plain clear ſhort 


Caſe : It is determinable by the Rules of the Common Law, 
and no other Law, : 


The Money is made payable in England. As it is a foreign 
Bill of Exchange, it muſt of Courſe be dated abroad: 
But it is to be aid here at Home, And the Plaintiff has 
appealed to the Laws of England, by bringing his Action 
here; and ought to be determined by hem, 


But by the Laws of England, the SECUR TY is vd. 
Which might have been pleaded, as well as it mighibe given 
In. 


—e— 
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——— 


4 in Evidence ; And the Defendant needed not, in his Plea, * P. 1082. 


to have ſaid WR RRE it was won at Play. And being a 
tranſitory Action, it muſt then have been tried where the 
Action was brought : And ſo it muſt have been, if the Plea 
had been local. Indeed in many Cafes that might be put, 
the Determination muſt have been according to the Laws 
of the Place where the Fad aroſe, But the preſent Caſe is 

not ſo : Here, the Security is void by the Laws of the Coun- 
try where he brings his Action upon it. And his Security 
is one entire Security bath for the Money won at Play, and 
the Money lent at Play, 

There is a Diſtinction between the Contract, and the 8E“ 
CURLITY, If Part of the CONTRACT arites upon a good 
Conſideration, and Part of it upon a Sd One; it is diviſi- 
ble. Bat it is otherwiſe as to the SzcuRLTY: That, be- 
ing entire, is bad for the Whole. 


Therefore the Plaintiff ought to be barred of this Action 


upon this Bill of Exchange, as being a void Security by the 
Laws of this Country where he brings his Action. But ſtill 
the ConTRACT remains: And he has a Right to maintain 
his Action for /o much of his Demand as is legal; which is 
| the Money LET. 2 l 

As to the Time of Carrying down the Intereſt, it may be 
proper to conſider of it a litels While, | 

Mr. Juſt, WiLmoT——Here are two Sums demanded, 
which are blended together in one Bill of Exchange; but 
are diviſible in their Nature, 

As to the Money Lent—The Caſes that have been 
cited are in Point © that it is recoverable.” But if there were 
None, yet | ſhould be clear that the Plaintiff may main- 
tain an Action for tar. | 
As to Contrads being good, and the Security void The 
Contract may certainly be good; though the Security be 
void: And I think that this Contract is good ; though the 


Security is void, by the Statute of 9 Am . This is not 9 Ann. c 
ſtated to be Money lent to play with, or for the Purpoſe of 14 1 


Play; but“ lent at the Time and Place of Play” only: 
Nothing appears upon this Caſe, to induce any Suſpicion 
that it was lent for any Sd Purpoſe. 


The Statutes meant to prevent exceſlive Gaming, and to 
vacate all Securities whatſoever for Money won at Play : 
And the genuine true and ſound Conſtruction of ꝙ Ann. is to 
underſtand it as intended to prevent any Securities being ta- 
ken for Money won at Play, or lent to play with, when the 
Borrower had loſt all his ready Cath ; but not to make the 


Contra itſelf void, where the Money is fairly and bond fide 


lent, though at the Time of Place and Flay, 
PAT IV. Vol. II. D d As 


IP" 
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P. 1083. * As to the IxTERES I that ſhall be given to the Plain- 
tiff upon the Sum lent, in the Aſſeſſment of the Damages 

This is an Action that ſounds in Damages: And the true 

Meaſure undoubtedly is the Damage which the Plaintiff ſuſ- 

tains by the Non-performance of the ContraQ ; And that 

Damage is the whole Intereſt due upon the Sum lent ; vis. 

from the Time of its being payable, up to the Time of 

ſigning the Judgment. Nay, even then, He may ſuffer ; He 

may /till be kept out of his Money, by Writ of Error, for a 

further Time. According to my Memory, Lord Coke's 
„. 2 lit. Expoſition of the * Statute is, that the © Cofts of the Writ” 


pore PEI ſhall extend to all the legal Coſts of the Suit. 
ou c. þ : | : 
—_ 7 preſent Caſe, notwithſtanding the Queſtions that 


have been agitated in arguing it, comes out to be no Caſe 
at all; no Point at all; no Law at all. 


Indeed, Whether an Action can be ſupported in Eng- 

« land, on a Contract which is void by the Law of Eng- 
„land, but valid by the Law of the Country where the 
% Matter was tranſaQed,” is a great Queſtion: (though I 
ſhould have no great Doubt about Hat.) But that Caſe 
does not exiſt here: For it is nt here ſtated, © that ſuch a 
„Debt as this, for Money won at Play in France, is reco- 
« wverable in the ordinary Courts of Juſtice there ;” but 
quite the Contrary, So that the Laws of France and of Eng- 
land are the s AME as to the Money won : The Contract 
is void as to tat, by the Laws of b2t4 Countries, | 


And as to this wild, illegal, fantaſtical Court of Ho- 
NOUR, the Court of the Marſhals of France, acting only 
in perſonam, contrary to the univerſal and general Laws 
even of the Country where the TranſaQion happened, and 
contrary to the Genius and Spirit of our own Law too ; It 
would be abſurd to ſuppoſe, that the bare poſſible accicen- 
tal Chance of a Recovery.in that Court ſhould be a Foun- 
dation for maintaining an Action here, upon a Matter pro- 
hibited by the Laws of 414 Countries, 


Beſides, Sir In Bland Himſelf, as it ſeems, was not, 
and the preſent ge the Perſon zow before this Court, 
could never have 

Court. The Remedy there, in its utmoſt Extent, was only 
in Perſonam ; And this Defendant is an Adminiftratrix, only. 


A ſtrong Reaſon for the Plaintiff's recovering in this Ac- 
tion the Money LENT, is, that the Bill of Exchange is 
payable in England ; And therefore it ſhall be determined 
according to the Laws of England, where it is payable, As 
in the Caſe of Sir Jen Champant v. Ld, Ranelagh, Mich, 

I 700, 


een the object of the Juriſdiftion of ar 


a © A a a £4 a. 4 
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* * 1700. in Chancery, (reported in Precedents in Chancery * P. 1084. 
* 128.) A Bond was made in England, and ſent over to Ire- 
-o land, and the Money to be paid there; But it was not men- 
- tioned a — ſhould be paid: My Lord Keeper was 
oh of Opinion, © That it ſhould carry I7i/h Intereſt,” There- 
*. fore, as !/his Money was payable in Ex GLAN D, the Law 
of England muſt be the Rule of recovering it. 
2 | I give 10 Opinion as to the other Point: Vet I can not help 
2 | thinking, that where a Perſon appeals to the Law of Eng- 
| land, He muſt take his Remedy according to the Law of 
England, to which He has appealed, | 
it There is no Difference, in this Caſe, between the Stalute 
e Law, and the Common Law of England: A Contract can 
not be maintained upon the One, that is void by the Other. 
pi The Law of the Place where the Thing happens does not 
* | always prevail. In many Countries, a Contract may be 
e maintained by a Courteſan for the Price of her Proftitution ; 
1 And one may ſuppoſe an Action to be brought here, upon 
e ſuch a Contract which aroſe in ſuch a Country: But that 
a would never be allowed in is Country. Therefore the 
4 Lex loci can not in all Caſes govern and direct. 
1 The Sentences of foreign Courts have always ſame Degree 
N of Regard paid to them, by the Courts of Juſtice here: 


And it is very right that an Attention ſhould be paid to 
them, as far as they ought to have Weight in the Caſe de- 
- pending. 


4 But if a Man Originally appeals to the Law of England 

4 for Redreſs, He muſt take his Redreſs according to that 

| Law to which He has appealed for ſuch Redreſs. There- 

: fore if this Rule of Determination was different, by the : 
* Law of France, from our Rule here, yet I ſhould inline, that 0 
. the Law of Exgland where the Action was brought, ſhould 
0 prevail againſt the Law of France, if they did really claſh ; 

with Each other; becauſe the Party ſeeking Redreſs has f 

| choſen to apply here, But I give no Opinion at all, on this 1 
y Point, Y 


t As to the Money L x x r—There can be no Doubt; be- | 
y cauſe there is no Law either in England or France, that | 
5 hinders the Plaintiff from maintaining his Action for it. 


As to the Carrying down the INTER ES to a fixed 
Time, 


Taz Cour took Time to conſider that fingle Point. | [ 
4 Dd 2 And 
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 *P 1085, * And on Saturday the 22d of November, 
Lord MANSFTIE ILD delivered the Reſolution of the 
Court, upon that Point, to the following Effect. 


We have given our Opinion already upon all the Parts 

of this Caſe, except the ſingle Point of CARRYING DOWN 
THE INTEREST: Which Opinion was, That the Plain- 
«* tiff could only recover 3oo!. the Principal Sum really and 

; | | * bond fide L E MT by the Plaintiff to Sir 7% Bland at 


c Paris,” 


m9 = 5 


= a 


8 7 


The remaining Queſtions are“ Whether it ſhould 
*« RRV Intere/t;” And, Jo WHAT Time ſuch Inter- 
« eſt ought to be computed and allowed.” ? 


As to the former of theſe two Queſtions, The Caſe 
| ſtated is © That the Bill of Exchange was given at Paris, 
; 6 for 300l. there LENT by the Plaintiff to Sir John Bland ; 
| „ for which, He gave the Plaintiff a Security void, in 
© - Point of Law, as a Security.” But the G1VING e Bill 
| ef Exchange, upon ſuch Con ſideration, is ſtated in the Caſe, 
as a Fad admitted; and ſhews that, upon the Loan, the 
jd Intention and Agreement of the Parties was, © that the Mo- 
| "0 wy ſhould carry Intereſt, if not repaid within the limited 
4 Time,” 


+ mW orwtmwey =& A ty 


co 2 


| | TheConTracT remains good, though he gave a void 
li SECURITY to perform it. So that it is a LIQUIDATED 
Sum which carries Intere/? from the Time at which it was 
agreed to be paid, | 1 


But the Queſtion is, « Whether it is to $ToP at the 
% Commencement of the Action; or to be carried on to the 
« Time of liguidating the Debt by the Verdid or by the 


Judgment. 


This Difference is very ſmall, in the preſent Caſe, and 
ſcarce worth litigating between theſe Parties. But I am 
glad of the Opportunity which this Caſe offers, of diſcuſſing _ 
the Queſtion and ſettling the Point, to be a Rule for all Caſes p 
of the ſame Nature that may hereafter ariſe. F 

G 
4 
8 


G 7 


The general Practice of Aſſociates, in taking Damages 
in theſe Caſes, is (I am informed) to ſtop at the Commence- 
ment of the Action, and to allow the Intereſt no further 
dtn. But this Practice, however general, is no r founded ; 
in Law, but in Miflake and Miſapprehenſian. And this will 
= appear yery plain, whether it be conſidered upon the Foot 
{ of natural Juſtice, or Law, | 
i) | | | Firſt, 


„ 


can be ſuppoſed to concern this Practice: And there is 10 


Michaelmas Term 1 Geo. 3. 


* Firſt, in Point of ] us T1c Nothing can be more * P. 1086. 
agreeable to Juftice, than that the Intereſt ſhould be car- 
ried down quite to the afual Payment of the Money. But 
as that cannot be, it ſhould be carried on as far as to the 


Time when the Demand is * completely liquidated. * Y.poft Be- 
| dily v. Bel- 
Although this be »-minally an Action for Damages, and amy, 224 


Damages be nominally recovered in it ; yet it is really and N 


effectually brought for a ſpecific Performance of the Contract. = 1096 de 
For where Money is made payable by an Agreement be- 108. 
tween Parties, and a Time given for the Payment of it, this is 

a Contract to pay the Money at the given Time; and to pay 
Intereſt for it from the given Day, in Caſe of Failure of 
Payment at that Day. So that the Action is, in Effect, 
brought to obtain a ſpecific Performance of this Contract. 
For, pecuniary Damages upon a Contract for Payment of 
Money, are, from the Nature of the Thing, a ſpecific Per- 
formance ; And the Relief is defective, ſo far as all the 
Money is not paid, | 


Then, to conſider it upon the Common and Statute Law. 


There is 10 Statute, nor any Principle of the C:mmon 
Law, againſt it, We have looked intoall the Statutes that 
Statute that has any Reference to the Matter. : 

The Damages given by Statutes, are Where the Action 


is againſt ſuch as come in under Wrong-Deers only; or 
where a ſpecific Thing is to be recovered. 


It is agreeable to the Principles of the Common Law, that 
wherever a Duty has incurred, pending the Writ, for which 


u Satisſaction can be had by a new Suit, ſuch Duty ſhall be 


ENCLUDED inthe Judgment to be given upon the Action 
already depending. 


Of this, there are many Inſtances, In a Writ of * He- see New 
count, the firſt Judgment is, “ quod computet And on Abridgment 


ſuch Account, all Articles of Account, though incurred of ” Law 
ſince the Writ, ſhall be included, and the Whole brought "ag wY oy 


down to the Time when the Auditors make an End of their fhort 1 


Account. So in the ancient Writ of Annuity ; Intermediate clear.) 


Sums grown due pending the Action, ſhall be included in 
2 Judgment; becauſe a new Action can not be brought 
r them. 


On the Statute of Glæuceſter 6 Ed. 1. (Whereby Damages 
are given in real Actions, on a Writ of Entry to recover the 
ſpecific Lands ;) That Statute gives Damages generally, 
without ſaying r what Time: Yet the Conſtruction upon 

| | | it 


— 


*» — 
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* 

| 
| 
f 


— 
* P. 1087. * it bas been, That they ſhall compute Al the Damages ®* c 
| *. 2 Inte that have ariſen, pendente Brevi,” * on 
| 288. 8 i a Ac 
| When a new Action may be brought, and a Satisfaction | 
4 obtained thereupon, for any Duties or Demands which have 
| ariſen ſince the Commence ment of the depending Suit; hat tic 
1 Duty or Demand ſhall not be included inthe Judgment upon an 
| the former Action, As in Covenant for Non-Payment of th 
| | Rent, or of an Annuity payable at different Times, You c 
| may bring a re AQton toties quoties, as often as the re- th 
ſpeQive Sums become due and payable, So in Treſpaſs, and _ 
| in Tort ; New Actions may be brought, as often as new In- ti 
| juries and Wrongs are repeated: And therefore Damages le 
| | ſhall be aſſeſſed only up to the Time of the Wrong com- 
[ plained of, EN 
| 
| 
| 
| 


. V 

But where a Man brings an Action of Aſumpſit, for Prin- : 

_ Cipal and Intereſt, upon a Contract obliging the Defendant | 5 

to pay ſuch Principal Money with Intereſt from ſuch a Time 2 
He complains of the Non-Payment of But/: : The Intereſt is 

| an Acceſſary to the Principal; And He can not bring a new : 
1 | Addition tor any Intereit grown due betaveen the Commence- 

i ment of his Action, and the Judgment in it. 


Here, the Plaintiff can xo: bring a ew Action for the In- 


tere/? : For He has already had a Satisfaction upon the De- 
fendant's PROMISE. | 


The Court of Chancery has, in Caſes of this Kind, often 
a concurrent juriſdiction with the Courts of Common Law, on 
Account of Aſſets ; (nt an extraordinary, but an ordinary 
Juriſdiction, by reafon of the Fund.) And it ſeems abſurd, 
that two Courts of Juſtice who have concurrent Juriſdicti- 
on, ſhould go by different Rules: They ought to act uni- 
Jormly, as far as may be, The Court of Chancery follows the 
Eeclefiaſtical Court, in Caſes where they have concurrent 
Juriſdiction. Now in Chancery, Intereſt is computed even 
up lo the Day when it is conjeQured or agreed that the Maſ- 
ter's Report will be confirmed, (though a future Day) which 
they fix according to probable ConjeQure, I don't know 
| of any Court, in any Country, (and | have looked into the 

Matter), which don't carry Intereſt down to the Time of 
the /aft Ad by which the Sum is liquidated. 


. on 


{1 Why then may not Juries compute Intereſt to the Time 

4 | of the VerdiQ, or even till the End of 4 Days within the 

i! vext Term ; (before which Time the Plaintiff can not ſign 
his judgment) As 


I think I can ſee how this. Miſtake has happened: Idare 
. fay that Aſſociates have not diſtinguiſhed between this Spe- 
| FL ITT cles 


„ee 


—— 
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* cies of Action, (it being called an Action of TRE SPASS *. 1088, 


on the Caſe,) and f common Actions of Treſpaſs ; (ſuch as t See the 


Actions for Aſſaults, Batteries, falſe Impriſonments, &c,) non ny 


Carrying down the Intereſt does a Pl intiff complete Fuſ- "<6" A 


tice, It is agreeable to the Principles of the Common Law, ward v. 
and interferes with no Statute. lt takes from Defendants Sentes, in 
the Temptation to m+ke Uſe of all the unjuſt Dilatories of rpg 
Chicane. For, if Intereſt is to flop at the Commencement of 1 _ 
the Suit; where a Sum is large, the Defendant may gain 

by protracting the Cauſe in the moſt expenſive and vexa- 

tious Manner; And the more the Plaintiff is injured, the 


leſs He will be relieved, | 


Here, the ſury having left the Matter quite open to Us, 
We can bring the Intereſt down to the Time of the Liqui- 
dation and Aſcertainment of the Sum really due from the 
Defendant to the Plaintiff ; which is the Time of giving the 
Judgment, And the Sum, (a Trifle indeed in this Caſe,) for 
which the Judgment is to be entered, will then be about 
3757. (a little more or leſs.) Therefore let Judgment be 
Entered for that Sum. | 


RuLe—That** the Poſtea be forthwith delivered to the 
« Plaintiff's Attorney; and that the Plaintiff ſhall be 
« at Liberty to enter up ſudgment on the Verdict ob- 
& tained in this Cauſe : But it is further Ordered That 
„ ſuch Judgment ſhall only ſtand Security to the 
„ Plaintiff for the Sum of 375]. Parcel of the Sum 
of 672. (the Damages aſſe ed by the Jury ;) And 
the Plaintiff's Coſts to be taxed by Mr, Owen.” 


A This being GRAND+\]URY Day, It was intended by Thu; 
the Sheriff, and preſſed by the two Knights of the Shire for 20h Ne- 
Middleſex, that All the Principal Gentlemen of the County, venber 
(not fewer than four/core in Number) ſhould be ſworn of * 
this Grand Jury, in order to their being ineluded in an Ad- 
dreſs to his Majeſty, from and in the Name of the Grand 
Jury of Middleſex, upon his Acceſſion to the Crown, But, 
upon the Sheriff's Mention of this to Me, it ſeemed to Me 
to be irregular and improper to ſwear more than 23: Be- 
cauſe if a Number amounting to /wws full Juries or more 
ſhould be ſworn, it might happen that a Complete Fury of 
Twelve might find a Bill to be a true One, though «her 
Twelve or even many more than twelve of the very ſame 
Jury might rejeR it as an untrue One; which would be in- 
convenient as well as contradictory, and even ſomewhat 
a bſurd and ridiculous. 


Lord MansF1zLD, upon being apprized of this, ſaid It 
would be monitrous to ſwear Fourſcore; And that the Of- 


ficer could not properly ſwear more than tres and twenty, 
| Goodtitle, 
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1. P. 1089. * Gogdtitle, ex dimiſſ. Paul, Eſq; verſ- Paul, 


Friday. iſt 
Nevember 
17% 


/ Spinſter. 


-PON the Trial of an Ejedtment before Lord Mansfield 
at Hertford Aſſizes, a Caſe was reſerved for the Opi- 


nion of the Court; And the 100 Queſtion, was“ Whe=- 
ther certain Woodlands paſſed, by the Will of the late 
„Dr. Paul, to his Widow ; or deſcended to his Son and 


* 


« Heir, as undeviſed,” | 


The EjeQment was brought by the Son for the Reco- 
very of them; by the Deſcription of © twenty Acres of 
* Woodland in the Pariſh of Bovington in the County of 
% Heriford.” | | 


The Subſtance of the Caſe ſtated was, that Dr. Paul 
being ſeiſed of divers Freehold and Copyhold Eſtates, and, 
(among others) of the Premiſſes in queſtion, made his 
Will, dated 4th Ofwer 1752, in Manner followipg: As to 
my Worldly &/ate, | difpole of it in Manner following 
Then He leaves Fortunes to his two Daughters; and 20J. 
to his Son George, (the Leſſor of the Plaintiff, who was his 
only Son and Ileir,) for Mourning, He then gives all his 
Stocks, Securities Sc, Ec, to his Wife. Ihen the Will pro- 
ceeds thus Whereas Lam intitled to a Leaſe-hold Eſtate, 
< being a Houſe and Yard in Ave Mary Lane, I give the 
« ſame to my dear Wife. I have purchaſed a Barn and 
Field, in Reverſion expeQant on the Death of Lady Wil. 
liams, of Mr, Ralph Day : | give and deviſe the ſame to 
« my dear Wife, ſubjeR to her ſole Diſpoſal. I give deviſe 
« and bequeath my two Farms purchaſed of the Truſtees 
„of his late Grace of Chandos, in the Pariſh of Little. 
Stanmore, One in the Occupation of Henry Grub, the 
«+ other in the Occupation (lately) of Mr, Fully, to my dear 
Wife; ſubject to her Diſpoſal by Will, or by Deed or 
« Sale, I give deviſe and bequeath my Eſtate in Fleet- 


© Street, conſiſting of Houſes in Johnſons Court, Boars- 


« head Court, the Bilt and Tun Inn, and Bolt and Tun Paſ- 
« ſage, to my dear Wife; with all the Right and Property 
« of enjoying them; And alſo my Eftate in Saint Mary 
% Axe, in the Occupation of Mr, Jaceb Caſtre, in as full 
* and ample a Manner as I enjoy the ſame, I give deviſe 
% and bequeath my Freehold and Copyhold Eſtate in the 
„ Pariſh of Aldenham, in the Tenure of John Wrench, and 

my Freehold Houle and Orchard in the Back Lane of 
% Buſhey, to my dear Wife; ſubjeR to her ſole Diſpoſal, 
% by Will Deed or Sale; As alſo my Copyhold Lands in 


«© Shedlington in Bedfordfhire, I give deviſe and bequeath 


* my Dwelling-houte and the Lands therewith held, in 
% Bu ſſiay, and the Farm in the Tenure of John Staines, to- 
e ee, agg V * gether 


- _—— nne FR 
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* * gether with my Blackſmith's Sho in the Tenure of “* P. 1090. 


* James Willing, and the little Houſe adjoining, to my 
*« dear Wife, in as full and ample Manner as | enjoy the 
© ſame, and ſubject to her Diſpoſal as effectually as | have 
* Power to give. I alſo give my dear Wife my Eſtate at 
& Chain Gate in Southwwarke, conveyed from my Daughter 
, Valentia Snow, I give and deviſe to my dear Wife my 
FAR M at Bovington in the TENURE of Joun SMITH, 
ſubject to her Diſpoſal in as full and abſolute a Manner as 
** I could diſpoſe of the ſame if living, Laſtly, I make my 
dear Wife Suſannah Paul my ſole Executrix ; And give 
deviſe and grant to her and her Heirs All my Eftate Real 
, and Perſonal, Freehold and Copyhold, mentioned in this 
& my Will: And 1 give Her full Power to ſell give or grant 
* the ſame in n in as ample a Manner as I could 
do if living. I wrote this with my own Hands; being 
* in good Health.“ 


That in the Year 1718 Jonathan Hammond, as Heir to 
his Father, was admitted to the Farm at Bevingten in the 
above Will mentioned, for which One Quit-Rent was re- 
ſerved, and One Heriot; And his Admiſſion is as follows ; 
viz, ** Ad Curiam Baron' Henſhaw Halſey Arm' Domini 
« Manerij pred”, ibidem tent' diebus Martis et Mercurij viz. 
t decimo et undecimo diebus Junij anno Regni Domini 
* noſtri Georgij D. G. M. Br. Fr, et Hiberniz Regis F. D. 
&c, quarto, Annoq; Domini 1718, coram Carolo Pult- 
ney Armigero tune Seneſchallo ibidem, Ad hane Cur” 
Præſentum eſt per Homagium, quod Jonathan Ham- 
mond alias Cooper, Senior, de Great Marlow in Com' 
Bucks, Generoſus unus Cuſtomar' Tenent' hujus Mane- 
& rij, Qui de Domino Maner' præd' tenuit fibi et Hæredibus 
* ſuis, per Copiam Rotulorum hujus Curiz, Unum Meſſua- 
< gium ſive Tenementum et Firmam tent. per copiam Rotu- 
& lorum, in Parochis de Bovendon, vocat' Great Shanteocks, 
per annualem Reddit” 3/. 6s, 24 4 obiit inde ſeiſitus: Ra- 
tione inde accidit Domino pro Heriotto, Unus equus 
Valoris 6/. 5s. Et quod Jonathan Hammond alias Cooper, 
de Great Marlow przd' Generoſus, eſl ejus Filius et Hz- 
res, et plenz Ætatis: Qui quidem Jonathan Hammond 
alias Cooper, preſens hie in Curia, petit à Domino Ma- 
nerij præd' ſe admitti Tenent' ad Præniſſ. prædict' cum 
eorum pertinentiis Cui Dominus prædictus, per Seneſ- 
challum ſuum, conceſſit inde Seiſinam per Virgam; Ha- 
« bend' et Tenend' premiſſa præd' cum eorum Pertinentiis 
. © præfato Jonathan — alias Cooper Hæred' et Aſ- 
ign' ſuis imperpetuum, per Virgam, ad Voluntatem o- 
mini, ſecund*ConſuetudinemManerij præd', per annualem 
* Reddit' 30. 65. 2d R et alia Servitia inde prius debit' et de 
jure Conſuet': Deditq; Domino pro Fine pro tali Statu ſic 
inde habend' 17 135. 14 ;; et admiſſus eſt inde Tenens, et 
% fecit Domino fidelitatem,” That 
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* That the ſaid Jonathan Hammond kept the wo LE of 


the Eſtate to which He was fo admitted, in his own Hands, 
till the 19th of March, 1719; and then by Leaſe of that 
Date, demiſed to William Smith and Jon Smith his Son, All 
that Meſſua ge or tenement and Farm, with all and every 
the Cloſes, Fields, Pieces and Parcels of Arable Land Lay 
Meadow and Paſture-Ground, with their Appurtenances 
thereto belonging or appertaining, ſituate lying and bein 

in the Pariſh of Bovingdon in the County of Hertford, — 
which ſaid Meſſua ge or Tene ment and Farm is eommonly 
called or known by the Name of Great Shantocks Farm, and 


is now in the Poſſeſſion of 7% Harding his Under-'T enants 


or Aſſigns, or by whatſoever other Name or Names the ſame 
now 1s or hath been called or known: And alſo all Houſes 
Out-houſes Fdifices Buildings Barns Stables Yards Orchards 
Gardens Backſides WaysWaters Common Profits and Com- 
moditiesHereditamentsand Appurtenances whatſoevertothe 
ſaid intended to be hereby deviſed Meſſuage or Tenement 
and Farm Lands and Premiſſes belonging or appertaining or 
therewith letten or enjoyed or accepted or taken as Part or 
Parcel thereof; Exc kr and always reſerved out of the 
ſaid Demiſe, unto the ſaid Jonathan Ham mond his Heirs and 
Aſſigns, all and all Manner of WOOD, WOOD Ground, 
HepGt-Rows, TimBEeR, and | rt xs whaſoever, with 
the Lops Tops and Shravds of the ſame, om than the Lops 
of Pollard-Trees, and other than Fruit-Trees for their Fruit 
only,) now ſtanding or. grow ing or being, or which ſhall at 
any 1 ime or "limes hereafter ſtand grow or be in or upon 
the demiſed Premiſſes or any Part thereof; with free Liber- 
ty of Ingrejs Egreſs ane Regreſs to and for the 1aid Jonathan 
Hammond his Heirs and Aſſigns, with Workmen Servants 
Horſes Carts and Carriages, at all ſeaſonable Limes, to fell 
ſell cut down hew out have take carry away and diſpoſe of 
the ſaid Wood Under-wood Hedge- rows imber and Trees 
at their Pleaſure, doing no wiltul Spoi or Damage to the 
ſaid William Smith and Jehn Smith the ir Executors Admini- 
ſtrators or Aſſigns, their ſtanding Corn or mowing Graſs ; 
To hold the ſaid Meſſuage or Tenement and Farm Arable 
Land Lay Meadow and Paſture Grounds, EXCEPT before 
excepted, unto the ſaid William Smith and Jehn Smith their 
Executors Adminiſtrators and Aſſigns from the Feaſt-day of 
St, Michael the Archangel then next enſuing, for 3 Years 
at 85 J. fer Aunum, | 

That in the Year 1721, Dr, Paul purchaſed from the 
ſaid Jonathan Hammond All the Premiſſes to which the ſaid 
Fonathan Hammond had been admitted as aforeſaid ; of 
which Premiſſes a Plan had been made in the Year 17193 
which, after the Purchaſe, was hung up by Dr, Paul 
in his Hall, "That this Plan was intitled, “ An exact 
„ Draught of the Elate or Farm of Dr. George Paul, 


1 called Shantacks, lying in the Pariſh of Bovingdon in the 
| NEE . County 


„ „ wa £9 a „ = # 
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« * County of Hertford, about 3 Miles Eaſt from Cheſham, 
«« 4 South from Berkham/teal, 4 South-Well from Hemp- 
lead, and about 22 Norrh-Weſt from Landon; contain- 
« ing A&A: K--£ 
« Arable 37+ 4 - a8 
„Wood 20 o 30” 


—— C— 


3 

That William Smith, the Father, and John Smith, the Son, 
without any new Leaſe, enjoyed what had been fo demited 
by the ſaid Jonathan Hammond. And Dr. Paul kept in his 


own Hands, till the Time of his Death, the Premiſes 


'EXCEPTED; Which confiſt of Heage-Rows which in [ome 


Places are 3 Poles thick, and in others leſs and only two; 
and of Chalk Dells where Wood has grown up after the 
Chalk has been taken away, entirely ſurrounded by the 
Lands in the 'Tenure of the Tenant ; and allo oi Ox: EN. 
TiRE Woop of Six Acres, entirely incloſed by the Lands 
in the Tenure of the Tenant or by the Lands ot other Per- 
ſons, 


The Queſtion is, Whether the 8 ſo R XCEYTEY 
c in the Leaſe to Smith and ſo occupied by Dr, PauL Hime 


<« SELF at the Time of making his Will, were by ſuch 


«© Will DeviseD 7 his Widow. 


Mr. Eliab Harvey was of Counſel for the Plaintiff, the 
Heir at Law; And argued that the Woops which were 
EXCEPTED out of the Leaſe from Mr. Jenathan Hammond to 
William Smith and Jahn Smith, and were occupied by Dr, 
Paul Himſelf, did noT paſs to the Widow, by this Will; 
but DeEsCENDED to the Plaintiff, his Son and Heir, as be- 
ing un-deviſed at all, 


He urged, that the Plaintiff's Caſe was intitled to a fa- 


vcurable Conſtruction; as he appears to be an only Son and 
Heir at Law, diſinherited by his Father, without any ap- 
parent Reaſon, (perhaps from Caprice only) And therefore 
mere preſumptive Arguments ought not to hurt Him. 


He obſerved, that the Words of this Deviſe are“ I give 
« to my Wife my Farm at Bovingdon in the Tenure of 7% 
« Smith :” But the Teſtator does not ſay, ALL my Farm 
cat Bovingdon;” nor does he expreſs i. Ab in the 
« 'Tenure of 7% Smith,” "Tis only“ my Farm at Beving- 
don in the Tenure of J. S.“ The Court will not, in Pre- 
judice to the Heir at Law, rejed thoſe Words “ in the Te- 
* ure of J. S. which makes the Deſcription of what the 
Teſtator meant to deviſe to his Wife : For the Expreſſion 
in the firſt Part of the Will is not certain but doubttul, 1 
e 


* P. 1092. 
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$ P. 102, 
107, 


He cited Bacon's ꝙ Maxims of the Law ; Cro, Jac. 21. 
Tutte ſſtiam v. Roberts. Cro. Car. 129. Chamberlaine v. Tur- 
ner. Plaud 191. b. Wrotefley v. Adams; and Shaw v. Bull, 
Caſes in B. R. temp, W. 50 Pa. 592. and prayed to have the 
Poiea delivered to the laintiff, 


Mr. Thomas Clerk (of Lincolns Inn) was for the Defen- 
dant: But the Court ſaved him the Trouble of ſpeaking. 


Loxp Mansy1ieLD—This is too plain a Caſe, to need 


any Thing to be ſaid on the Defendant's Side. 


+ Y. Ploww- 
d 191. b. 
FW rotefley 
v. Adams 
accord. 


I never deny making a Caſe for the Opinion of the Courts 
whenever it is aſked ot me, by the Counſel for either Party, 
at Mi, prius; provided that the Caſe be ſet down to be ar- 
gued within Four Days, But I did and till do think the 
preſent Caſe to be a very plain one, 


I am ſorry that Dr. Faul has not thought fit to make a 
better Provition for his only Son : But He certainly meant 
and intended to give ALL his Eſtate to his Wife, He not 
only expreſſes this Intention as to all his Eſtates Freehold 
and Copyhold, generally; but he likewiſe enumerates the 
Particulars : He gives them All to Her, ab/olutely.; And 
He likewiſe gives Her a Power to diſpoſe of them in as fult 
and ample a Manner as He himſelf could do, if living. He 
puts into his Will, All poſſible Words that can give Every. 
Thing to Her. ; | 


The Queſtion turns only upon the Descri>T1ion of 
the Thing meant to be here given. The Words © /n the. 
& Tenure of John Smith” cannot be underſtood as a Reftric- 
ton + They are an additional Deſcription. which will + net 
vitiate any Thing that is ſufficiently deſcribed before, He 
had before given Her is Farm at Bovingden 3” (Which 
had gone at One Rent, and had been uſed and paſſed as One 
entire Thing; and for which, One entire Duit-Rent had 
been paid z) And he adds, as a further Deſcription, That 
it was “ in the "Tenure of John Smith.” | 


What was mot in Leaſe to Smith, is to be conſidered in. 
two Lights; vis Hedge-Row Trees, and Chalk-Dell Trees; 
and alto Six Acres of Weed. 


But the Hedge-Rews and Chalk-Dells themſelves are actu- 
ally in the Tenure of Tohn Smith; though the Trees are 
excepted, 


As to the Six Acres of Wood. laud Indeed the Sei] is ex- 
cepted out of Ss Leaſe, as well as the Trees, But Dr. Faul 
; gives. 
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* gives his Wife a Power to diſpoſe of the Farm in as full and * P. 1094. 


abſolute a Manner as He himſelf could diſpoſe of the fame, 
if living: And He himſelf might certainly diſpoſe of the 
Soil of theſe Six Acres, 


It is manifeſtly intended, that the whole Farm ſhould paſs 
by this Will: And the Teſtator never thought of any Re- 
ftridion of his Deviſe, but meant theſe Words © in the Le- 
« nure of 7. $,”—only as an additional and fuller Deſerip- 
tion of a Thing ſufficiently aſcertained before, 


Mr, Juſt. Denison concurred, that the Teſtator's In- 
tention certainly was, to deviſe the Whole Farm to his Wife; 
And that He never thought of the Exception of the Mood 
Lands, nor intended to reſtrain the Deviſe; And that the 
Words © in the TENURE of F. S.“ are only an additional 
Deſcription. 


Mr. Juſt. WI LO r was of the ſame Opinion: And He 
likewiſe thought it a clear Caſe, The Teſtator meant this 
as an Additional Deſcription, and nat as a Re/tridtion, He 
certainly did not intend to die inte/ate, as to any Part of his 
Eſtate. The Words—* in the Tenure of F.S.” are not to 
be conſidered as Words of Limitation or Reſtraint. My 
«© Farm at Bovington,” is, All my Farm at B.“ If the 
Teſtator had meant otherwiſe, He would have ſpecified that 
Part of it which He meant to exclude and except out of this 
Deviſe : But this Deviſe of the Farm is tantamount to his 
deviſing it by the ſpecific Name of Shanticks Farm, The 
Nature of the Property ſhews it. The very Exceptions in 
the Leaſe indicate that it was intended to keep theſe except» 
ed Parts connefed with the farm, and not ſevered from it. 
And the Teſtator could never mean to give Mrs, Paul the 
Lops and Maſt of the Pollards, and the Fruit of the Fruit- 
Trees, and not the Trees themſelves. And yet She would, 
upon this Will, be intitled to eſe ; as appears fully in Rich» 
ard Liford's Caſe, 11 Co, 48. | 


Per Cur unanimouſly, 
Let there be J up ME Nr for the DerenDant, 


Bodily ver/. Bellamy. 


R. Norton, on Behalf of the Plaintiff, ſhewed Cauſe 
againſt a Rule which had been obtained by Mr Mzr- 
ten, (of Counſel for the Defendant,) “For the Plaintiff to 
* ſhew Cauſe why, upon Payment of the wore PE NAL- 
« Ty of the Bond, together with all the Cos in this Court, 
« and alſo the Cots of the Writ of Error brought upon the 
« Judgment given by this Court, the Execution ſhould not 
be ſtayed, and Sati faction entered upon the Record“ X 
The 


Saturda 'y 


22 d New me 


ber 1700. 
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F. 1095. The Caſe was very particular. 
It was an Action brought here, in this Court, upon a D 

Bond given at Calcutta (in Bengal) in the EAST IN DIES, | 
where both Parties then reſided, and where the Plaintiff 

ſtill reſides; but the Defendant is in England : At which 

Place (Calcutta) the allowed Intereſt is gl. per Cent; Which 

is the Rate payable by the Condition of the Bond on which 

the preſent Fon was brought, 


PI 
A 
yi 
- 
The Declaration was in Debt, for 1546/. 14s. 6d. It 1 
contained 9 Counts, One was upon the Bond, for the | A 
Penalty of 9165 Rupees of Calcutta, of the Value of 10311. 9 
35. of lawful Money of Great Britain : The Other was up- 1 
on a Mutuatus, for 4582 Rupees, of the Value of 5150. 4 
1156. 6d. (Reſidue of the ſaid Sum of 15460. 145. 64.) 
The Plaintiff laid his Damage at 100. 
F 
n 


The Plea was, “ Wen eft factum, as to the iſt Count; 
And“ Nil debet, as to the 2d. The Action was brought 
in 1756: And the Cauſe was tried before Ld, Mansfield, in 
Michaelmas Term 1759. 


Upon the Trial, the Bo D was proved : But no Evidence | r 

at all was given upon the 2d Count, of any Money leut to " 

the Defendant ; Nor had he, in Fact, borrowed any ether —M 

Money of the Plaintiff, than the very Sum for which He , 

gave the Bond, Notwithſtanding which, the Verdict was { 

| taken (through Miſtake, or Inadvertency) for the Plaintiff 1 


generally, upon BoTH Counts; And the Judgment was 
entered accordingly, and remained unimpeached, 


At the Time of the Judgment, the Penalty of the Bond was 
ſufficient to have anſwered the Mole of the Debt, Intereſt, 
and Coſts then incurred. | | 


But the Defendant had affected very great Delay, in va- 
rious Methods. He had brought a Bill in Equity for an In- 
junction; and had taken Exceptions to the Anſwer 3 And 
hindered the getting the InjunQion difſolved, till Hilary 
Term 1759; When (after arguing the Exceptions) it was 
diſſolved on the Merits, He then immediately brought a 
Writ of Error in the Exchequer Chamber, merely for De- 
lay; and afiigned the Common Errors. Then He pleaded 
« Nul tiel Record” to the Scire facias upon the Judgment. 
So that he prevented the Plaintiff from ſigning his final Judg- 
ment, till the 13th Day of this very Month(g Days ago) 


Theſe Delays having coſt much Time and Money too (as 

the Coſts taxed always fall ſhort of the Coſts out of Pocket,) 
and the Intereſt running on: The Caſe was ſo altered, that 
at this Time, the PExALTy of the Bond alone was become 


inſufficient, 


—— = 


Michaelmas Term 1 Geo. 3. 


9 inſufficient, (by about 1501) to anſwer the Total of the“ P. 1095. 


Debt Intereſt and Coſts now incurred, 


It was therefore inſiſted by Mr. Worten, on Behalf of the 
Plaintiff, That the Court would not interfere. to give their 
Aſſiſtance to the Defendaat contrary to the plain clear ob- 
yious JUSTICE of the Caſe, He admitted that if no Evi - 
dence was given at the Trial, on the ſecond Count of any 
Money borrowed by the Defendant of the Plaintiff, there 
ſhould indeed have been a Verdict taken for the Defendant, 
upon tat Count; and it was a Miſtake to neglect it: But 


he is tc late to complain of that Miitake now, If he had 


complained in proper Time, the Penalty of the Bond would 
then have anſwered the Plaintiff's whole Demand at that 
Time due to him: But as the Defendant had wilfully and 
ob ſtinately delayed the Plaintiff, till the Caſe is much other- 
wiſe, He has no Pretence to apply to the Court to ſtop the 
Plaintiff's taking out his Execution upon the Judgment as it 
now ſtands, 


Lord Ma nsr1tLp—ltisadmitted that there is a Miſtake 
in the Taking this Verdict; and, conſequently, in theJudg- 
ment, It may be proper then, firſt to conſider What is 
* the fair honeſt Juſtice of the Caſe ;” and“ whether the 
„ Plaintiff cannot come at it, alihoug/ this Miſtake ſhould 
<« be reQtified”* F he can, it is to no Purpoſe for the De- 
fendant to deſire it to be re#ified :; His wiſeſt way will be, to 
make Satisfaction immediately, without more Expence, 


The Plaintiff don't inſiſt to avail Himſelf of the Miſtake 
in the Verdict and Judgment, beyond his jut Demand. 


The Plaintiff is # Juſtice intitled to recover the Sum 
really lent to the Defendant, together withInD1 an Intere/ 
till the Signing of the Judgment; but with only the legal 
Intereſt of %s Country (which is no more than Five per 
Cent,) from the Time of the Liquidation of the Debt by the 
Judgment. 


The Plaintiff having been kept out of his Money by a 


Writ of Error brought after a Verdict, is intitled to a Sa- 
tisfaction for this Damage, under the Statute of * Car. 2 
which obliges the Plaintiff in Error to give Security as well 
for Damages as Coſts; Or He may bring an Action of Debt 
on the * 4200 and have Damages pro detentione Debiti. 


There are four Courts, (all included under the ſame Act 
of Parliament,) to which Writs of Error may be made re- 
turnable; namely, the Houſe of Lords ; 'The Court holden 

Chancellor and Treaſurer and Judges (un- 


before the Lord 
der 


*. 13 Car. 
2. Stat. 2. 


c. 2. 88, 9, 
10. 


* IT * 3 — 
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* P. 1097. der 31 Ed. 3.) for examining erroneous Judgments in the 
| Exchequer; | heCourt of ExchequerChamber holden before 
the Judges of the Common Pleas and Barons of the Exche- 
quer (under 27 Elis. c. 8.) for examining into Errors in the 
NB. This judgments of * this Court: And this Court itſelf, for cor- 
pang nay recting the Errors of the King's Bench in Ireland, Common 


to Caules 
nt commences Pleas here, and other Courts. 


8 In the firſt of theſe, (the Houſe of Lords,) they give 
For where ſometimes very large, ſometimes very ſmall Coſts, in their 
the Action Diſcretiong according to the Nature of the Caſe and the 
commences Reaſonableneſs or Unreaſonablenels of litigating the Judg- 


5, rn, ment of the Court below. 


2 ga In the ſecond, It is done by the Lord Chancellor or Lord 
turnable in Keeper perſonally ; And the Practice is, To give Intereſt 
Parliament. from the Day of ſigning the Judgment to the Day of affirm- 

ing it there; computed according to the current, not accord- 


ing to the ſtrictly legal Rate of Intereſt. 


In the third, (the Exchequer-Chamber) the Courſe is, 
for the Officer to ſettle it, unleſs any particular DireQion 


be given by the Court: And He, in taxing the Coſts, al- 


lows. double the Money out of Pocket, or thereabouts z 
but adds no Intereſt; | 

Ta tis Court, upon Writs of Error from C. B. Qc. the 
Officer taxes the Colts of Affirmance; and taxes them in 


the ſame Manner as he taxes other Colts, though ſomewhat 
more liberally ; but Our Officer never has any Regard to In- 


tereſt, nor allows it as of Courſe, The Cour rT themſelves 
have ſometimes indeed ordered Intereſt to be computed on 
the Sum liquidated by the Judgment below. One Inſtance 
of this was in the Caſe of the Bi/hop of London and Lewen, 
againſt the Mercers Company, and is mentioned in 2 Strange 
931. That was a Writ of Error upon a Quare Impedit ; 
and the judgment below was for 70 for half a Year's 
Value of the Church, and for a Writ to the Biſhop : Which 
judgment having been affirmed here, the Defendants in Error 
moved, in Eaſſer Term 5 G. 2, for Coſts and Damages on 
3 H. c 10. And they would have had the Damages com- 
ured according to the Value of the Church, during the 
lime of their being kept out of their Preſentation. The 
Court, after Deliberation, agreed that it was in their Dis- 
CRET1ON, to ſettle the Quantum of Damages, But They 
did not think it right, to give Damages to the Patron, in 
Proportion to the Profits of the Benefice ; becauſe He him- 
ſeif would not have been intitled to receive them, They 
declared therefore that the Meaſure they went by, was the 
[:ere/? of the Money recovered, the legal Intereit from the 
Time of bringing the Writ of Error to the Time of affirm- 
ing.the Judgment. And they direQed the Maſter to com- 
a pute 
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# pute the Damages accordingly, viz. legal Intereſt upon P. 1098. 


the yol. recovered ; and to add it to the Colts, 


So here, in the preſent Caſe, Intereſt ought to be paid 
after the Rate of ꝙ per Cent. according to the [udian Allow- 
ance, till the 7 of the Sum to be paid, by 
ſigning the Tudgment ; and from that Time, till the adtual 
Payment of the Money, after the Rate of 5 per Cent. only, 
upon the accumulated Sum aſcertained by the Judgment: 
For that is the real Damage which the Plaintiff has ſuſtained 
by the Delay of his Execution and the Detention of his 
Debt. 


The Juice of the Caſe is plain: And the Law is agree- 
able to it. 


Mr. Morton agreed that his Client, the Defendant, had 
better acquieſce in paying the Plaintiff what was ſaſtly and 
fairly due to Him, voluntarily and without further Litiga- 
ny than to render Himſelf liable to the Coſts of another 

ion. | 


Wherefore He gave up his preſent Motion: And no Rule 
was taken upon it, 


Bondfield, qui tam &c, ver/. Milner. 


N a qui tam Action, for Uſury, Mr. Stowe ſhewed Cauſe 

againſt making abſolute a Rule of Mr, Yates's, for diſ- 
charging a Rule which had been before obtained by Mr. 
Stowe Hioſelf, for AMENDING THe DEeCLARAT1ON, 
in altering the Date of the Note ; (all being in Paper,) He 
Cited Griffith, qui tam c v. Hillyer, Trin. 29, 30G. 2 B. R. 
Where the Plaintiff had Leave to amend his Declaration, 
by laying the Venue at Alceſter in Warwickfhiire, inſtead of 
Woodſtock in Oxfordfhire : And the Court were clear © that 
it might be done at any Time whilſt the Proceedings were 
in Paper:;” And Mr. ſultice Denison declared ani re- 
peated “ that it was an Amendment at Common Law,” 


Mr, Norton, and Mr Yates, contra—The laſt Day of laſt “ Hodſon, 


Term this Motion was “ denied to Mr. Stowe. Here is Iſſue 


foined, and entered on the Roll; And many Terms have — 
elapſed ſince the Commencement of this Action: And the (a Cat 
Amendment propoſed is to vary the Count, to add a zew like this; 

Count, which is a new kind of Action; For it is to alter — not 


the Date of the Notes. | 


The Statutes do not extend to penal Actions: And at 
Common Law, they come late, 


PART IV. Vor. II. E e Is 
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*P, 1099. # In Sir William Turner's Caſe, I it is not allowed after 
4 2 Med. Iſſue joined And Mr. Stzwe's former Rule was f diſcharged 
144- , % On that Authority, upon Mr, Altham's Motion, 

Þ Hodgſon, | F 


qui tam c. 


v. Milner, Lord MaNSTIE LID— The Rule is,“ That whilſt Allis 

Trin. 1760. * in Paper, You may amend,” Here, he has only miſtaken 
the Date, In the Exchequer, they amend penal Informati- 
ons. To be ſure, the STATuTEs of Amendment do not 
extend to penal Actions, This is an Amendment at Com- 
mon Law. 


Mr. Juſt, DE NYIso There is no Difference between 
Civil and Penal Actions; where they apply as for an 
Amendment at Common Law, and All is in Paper. 


Note $ Per, Cur. unanimouſly, 

The preſent Mr. Yates's Rule, to ſhew Cauſe © Why upon Payment 
Keſolution 4 of the Plaintiff's Coſts of making the former Rule 
88 Te cc of laſt Term abfolute, together with the Coſts of 
Sir Wilkan „this Application, the ſaid former Rule (of Wedne/- 
Turners * day prox. poſt tres Trin.) ſhould not be diſcharged,” 
Caſe) is a- was now itſelf DischARGED. 

greeable to | 

many Jater 


Determinations; particularly, to D*Oyley v. Daniel, Tr. 1732. 6, 6 G. 2. Strode 
v. Tilly, H. 15 G. 2. Rivet v. Chelmeley, H. 17 C. 2. Hallet v. Hallet, Tr. 21 


G. 2. and Griffith v. Hollier, Tr. 1756: All which were qui tam Actions, and all 
in this Courts (Hodſon qui tam v. Milner was in the Hurry of the laſt Day of a 
Term; and only two Judges in Court.) | : 


Menday Sir William Yea verſ. Fouraker. 
24th No- 50. | 
| — I N an Action upon a Promiſſory Note, tried before Mr. 
Juſt, Noel upon the Weſtern Circuit. It was there ruled 


by Him, and confirmed by this Court, without Argument, 
upon a Motion here for a New Trial, That an Acknow- 
* ledgment of the Debt, . after the Commencement of the 
Action, takes it cut of the Statute of Limitations.” 


Rex ver/. Peter Wright, Robert Voſs, et al. 


| N the Motion of Mr, Norton, who moved on behalf of 
the Relations and Friends of one Mrs. Frances Savage, 

a Woman addicted to and almoſt deſtroyed by Liquor, re- 
preſenting that She was in the Hands of very improper Per- 
ſons, who were ſuſpected to be uſing Artifices with Her, in 
order to the obtaining a Will from Her, when ſhe was un- 
der very improper Circumſtances of Mind to make One; 
and was too much under their Influence, even if her Un- 

a | derſtanding 
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derſtanding and Memory had been more perfect, and leſs * P. 1100 


diſordered by intemperate Drinking; A Rule was made up- 
on the Defendants ro ſhew Caule Why an Information 
ſhould not be exhibited againſt them for the Miſdemean- 


ors charged in the Afﬀidavits, 


It was alſo added to the Rule, 2t fir (and without any 
Rule to ſhew Cauſe as to this Part of it,) ! hat Frank 
« Nichols Dr. of Phyſic, Robert Halifax Apothecary, Cathas 
* rine Forcer Widow (who was Mcther in-Law to Mrs. Sa- 
wage, then a Widew) Thomas Llæyd Gentleman ( Attorney 
« for Mrs, Forcer,) Fohn Little and Anne his Wite F Relati- 
* ons to Mrs, Savage, Margaret Francis, a Nurſe, and 
„Jane Francis, a Maid · Servant, ſhould ai all proper Times 
© and ſeaſonable Hours, reſpeQively be admitte-i and have 
* free Acceſs to the ſaid Mrs. Frances Savage, Widow, 


„ Daughter-in-Law of the ſaid Catharmme Forcer, at the 


% Dwelling-houſe of the ſaid Nobert V% (One of the De- 
* fendants) in Farnival's [nn Court Holbourne, to conſult 
« with, adviſe, and aſſiſt the ſaid Frances Savage. 


N. B. It was repreſented, that She wa+ too infirm and 
weak, to be brought into Court by an Habeas Corpus : 


(and in Fact, She died the next Day.) 


Doe, ex dimiſſ. Long, verſ. Laming. 
== was a Special Caſe, which aroſe upon an Ejeet- 


ment brought for GaveL-K1inp Lands in Kent, tried 1760, 


before Lerd Mansfield at Miſi prius. 


The Ejectment was brought by the Heir at Law of One 
Martin Long, for an undivided fourth Part of one Meſſuage 
c, in the Pariſh of St. John the Baptiſt in the Iſle of Tha- 


net in Kent, 
Special Caſe ſtated for the Opinion of the Court— 


Martin Long, being ſeized in Fee Jc, made his Will Cc; 
and thereby deviſed thus“ I give and deyiſe One equal 
« undivided fourth Part &c, unto my Nephew Martin Read, 
« and to the Heirs of his Body lawfully to be begotten, as 
« well Females as Males, and to their Heirs and Aſigus for 
c ever, to be divided equally, Share and Share alike, as 
% Tenants in Common and not as Joint tenants, Alto I 
give and deviſe one Other equa! undivided fourth Part 
” 28 unto my Niece in Law Grace Read, Widow of my 
&* late Nephew Edward Read deceaſed ; and to the Heirs of 
*© her Bodylawfully begotten, as well Males as Females, and 
* to their Heirs and Aſſigns for ever, to be divided equally 
« Share and Share alike, as 3 in Common and not 

2e 2 as 
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* p. 1101. U as Joĩnt- tenants. Alſo I give and deviſe one Other equal 


, undivided fourth Part Cc, unto my Niece Anne, now 
« Wife of William Corniſh, and to the Hetrs OT HER 
BoD lawfully begotten or to be begotten, as well F e- 
„„ MALES as Males, and To ruHEIR HZIRS and As- 
„SGS FOR EVER, to be divided equally Share and 
Share alike, as Tenants in Common and not as Joint-tenants. 
* Alſo I give and deviſe one Other equal undivided ſourth 
« Part, &c, unto my Niece Sara now Wife of S. Hooper, 
c and to the Heirs Females and Males of her Body lawfully 
« begotten or to be begotten, to be divided (as before,) 
bs — to their Heirs and Aſſigns for ever,” "PE 


There were likewiſe in this Will, other Deviſes of other 
Eſtates; vis. I give and deviſe unto my Nephew 7. 
« Tickner his Heirs and Aﬀfgn: for ever, All that &c &c.” 
« ] give and deviſe my Farm c, unto my Siſter Catharine, 
« Wife of William Abbot, and to her 4ſigns, for and dur- 
« ing the Term of her natural Life ; and trom and after her 
% Deceaſe, I give the ſame unio my Nephew her Son Wil- 
4e liam Abbot and the Heirs of his Body [awfully to be be- 
1 gotten, fer ever : And for want of ſuch Iſue, I give and 
« deviſe the ſame to the right Heirs of Me, for ever.” 


* And as concerning my Meſſuages &c, I give and de- 
« viſe the ſame to Elizabeth Long, lier Heirs and Aſfgus for 


66 ever, 


And as concerning Cc, I give and deviſe the ſame to 
<* my Siſter Sarah Tailor and her Aſſigns, during her natural 


Life, provided She keep the ſame in Repair: And from 
** and after her Deceaſe, I give the ſame to my Siſter Eli- 
% zabeth Long her Heirs and Affigns for ever.“ | 


Alſo I give and bequeath to my Niece Sarah now Wife 
©ogof William Long, and to the Heirs of her Body, the Sum o 
« 150, of like Money to be divided between them equally. 


The Teſtator lived two Years after making this Will; 
He died in May 1951. | 


At the Time of making the ſaid Will, the Teſtator's ſaid 
Niece Ax uE Cornisn, Wife of Themas Corniſh, had 


two Daughters (by her ſaid Huſband) then living; vis. 
Elizabeth and Anne. 


. Anne Cornisn, the Teſtator's Niece, died fo the 

Time of Making the Will ; but in the Life-time of the Teſta- 

ler? And her two Daughters, Elizabeth and Aune, ſurvived 
both their ſaid Mother and alſo the Teflater Martin Long. 


The 
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* The Whole Premiſſes are Gavel-kind. *p. 1102 


The Queſtion ſubmitted to the Court is“ Whether, by 
« the DEATH of Anne Cornisa (the Mother) in the 
« Life-time of the Teſtator, the Deviſe, as to her One 
c fourth Part, was vol Dor LArTSED: Or Whether the 
« ſaid One fourth Part deviſed as above, or any and what 
4 Part thereof on the Teſtator's Death, DeEsSCENDED to 
« the Leſſor of the Plaintiff, as Heir at Law to the Tel- 
« tator,” | | 


Mr. Filmer Junior, argued this Caſe for the Plaintiff, 
He endeavoured to maintain that Either the }/}zle of the 


One fourth Part deviſed to Anne Corniſh was lapſed by her 
dying in the Teſtator's Life-time ; Or, at leait, that ſome 


Part of it was ſo; and that what was lapſed. would conſe- 


quently deſcend to the Leſſor of the Plaintiff, as Heir at 
Law to the Teſtator, 


Anne Cornisn, the Teſtator's Niece would have 
taken, He ſaid, if She had ſurvived the Teſtator, an Eſtate 
in TAI L General; Or, if not ſo, then She muſt have taken 
One third Part of the Fee Simple, as Tenant in Common 
with her two Daughters: If the former, the Whole is 
lapſed ; If the latter, One third only. | | 


But He conceived that She would have taken an Eſtate 


in general Tail, by PuxcnAsE, under this Deviſe. 


The Word © Heirs,” (in the plural Number, ) is a Word 


of legal Limitation : And there is no Inſtance, in Caſe of a 
mere LEGAL Eſtate where © Heirs of the Body” have been 
conſtrued to be Words of Purchaſe, The Caſe of Bag/haw 
v. Spencer was a TRUST. | 


The Court will keep to the legal technical Interpretation. 


The Caſe of Goodright v. Pulleyn et ab, M. 11 G. 1. B. N. 


reported in 2 Ld, Raym. 1437. is material to this Point. 


There was likewiſe a Caſe before the Council, on 18th 
March 1430, at which Ld, Raymond and Ld, Ch. J. Eyre 
were Both preſent. It was between Merris, on the Demiſe 
of William Andrews, and Iſaac Le Gay and John Weed; 
upon an Appeal from Barbadaes. It was a Deviſe © to Lu- 
* cretia, for Life; then to the Heirs of the Body of Lucre- 
* tia, and their Heirs ; and if She died without ſuch Heir 
* of her Body, then over.“ This was holden to be an 

* Eſtate Tail in Lucretia.“ | 
| There 
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P. 1103. There were alſo two late Caſes in Chancery; vir. 
Wright v. Pearſon, June 6. 1758, Trin. 31 C. 2. Where 


Thomas Raleigh was holden to take an Eſtate Tail: (This 


| Caſe was upon a Truſt-Eſtate) The other was King v. 


Burchell, 20th November 1959, before the Lord Keeper Hen- 
ley. John Blunt deviſed to his Wife, for her Life; then to 
John Harris, for Life; then to the Heir Male of John Har- 
ris, and his Heirs ; and for want of ſuch Iſſue, then over. 
Fohn Harris was holden to have taken an Eſtate Tail; 
though there were Words of Limitation over, And Appeal 
was brought ; but afterwards deſerted. 


The Word © Heirs,” in the Plural, with Words of Li- 
mitation added to it, has acer been conſtrued to be a Word 
of Purchaſe: But the Word Heir, in the fingular has 
been conttrued to be a Word of Limitation. 


An Eftate Tail to Anne Corniſh beſt anſwers the apparent 
Intention of the Teſtator, 


Bur if “ the Heirs of her Body” are to be here conſtru- 
ed as Words of Purchaſe ; Then Aune Cornih and her tavo 
Daughters muſt take an Eſtate in Fee Simple, as Tenants in 
Common and not as Joint-tenantsz; Each of them One third 
of the whole One fourth Part; And conſequently, as She 
was (in that ConſtruQion of the Deviſe) made Tenant in 
Common, in Thirds, with her two Daughters, but died be- 
fore the Teſtator ; her One third 1 by her Death, and 
deſcends to the Plaintiff as Heir at Lax. | 


Mr, Thomas Clarke (of Lincoln's Inn), argued for the De- 
fendant, In | 


He propoſed to conſider the Queſtion, under two gene= 


ral Heads; 1ft, The Intention of the Teſtator, to be col- 


lected from the whole Will; 2dly, The Operation of Law, 


to effectuate ſuch Intention. 


Firſt— The Intention of the Teſtator plainly was, © That 
« All the Children of his Niece Anne Corni/A, both Sons and 
* Daughters ſhould ae; and they only: Though it is not 
indeed ſo clear, Whether He meant that they ſhould take 
as Tenants in Common it/ their Mother; or after her 
Death. He probably meant it as a Deſcription of Heirs in 
Gavel-kind: But He certainly meant, that they ſhould take 
as PURcHASERS; andthat they ſhould take an Eſtate in 
Fer; and not that Anne Corniſh ſhould take an Eſtate Tail. 


This Intention is plainly to be eollected, He ſaid, ſrom 
ſeveral other Clauſes in the Will. The ſeveral other Deviſes 


ſhew, that, by © Heirs of the Body,” the Teſtator meant 
exo? 1 * | —_— Children: 
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* Children: Particularly, the Bequeſt to Sarah the Wife of * P. 1104. 
William Long, and to the Heirs of her Body, of the Sum of 

150l. to be divided between them equally ; which can be 

taken in no other Senſe. And in the Deviſe to William 

Abbot and the Heirs of his Body, He explains his Meaning, 

by adding © and for want of ſuch ue. 


Secondly— The Operation of Law will effectuate the In- 
tention of the Teſtator, where it is plain and manife/}. And 
here is a plain and manifeſt Intention of the Teſtator, That 
& hisDeviſees ſhould take by Purchaſe, and net by Deſcent.” 


And“ Heirs of the Body,” (in the plural) may be Words 
of PuxCHase, where the Intention of the Teſtator is clear 
and evident, There is 20 ſuch Diſtinction as that which 
Mr. Filmer has laid down“ that where the Words of Li mi- 
** tation are grafted upon the Word Heir in the ſingular 
Number, that Word ſhall be conſtrued a Word of Pur- 
* chaſe ; But where the Words of Limitation are grafted 
„upon the Word Heirs in the plural, that plural Word 
* Heirs ſhall always be conſtrued a Word of Limitation.” 


In the Caſe of * Bag/haw'v, Spencer, © Heirs of the * Mich. 
© Body, were conſtrued to be Words of Purchaſe. And 1748. 22 G. 
in that Caſe, Lord Hardwicke mentioned a Caſe of + Liſle v. 7 ey . 
Gray; where the Word was plural, and the ſame Deter- 1 
mination was made: And that Caſe of Liſe v. Gray, was 
upon a Deed, and at Common Law, 


Law v. Davis et al, f M. 3 G. 1. B. R. was a Deviſe © to x F;tz-Git- 
«& Benjamin Fewvon and the Heirs of his Body lawfully to be bor 112, and 
„ begotten ;” And Words of Limitation were ſuperadded: 2 £4. Rayme 
Yet it was holden to be an Eſtate for Life; not in Tail. 1561. 


All the Parts of a Deviſe ought to be taken into the Con- 
ſtruction: And the Intention of this Teſtator was, © That 
© all the Deviſees ſhould here take by Purchaſe.” And the 
Words are ſufficient and apt enough for that Purpoſe. In 
Proof of his Allegation, He cited 1 Co. 9 Shelley's Caſe, 
cited in 1 Ld. Raym, 205. by Ld. Ch. J. Treby, and confirmed 
by Him, 1 Ld. Raym. 203. Luddington v. Kime : And Clerk 
v. Day, or Cheeke v. Day, there cited, in Pa. 205. |} 1 Inf. || See it alſo 
26. 6. Deviſe “ to Roberge, and to the Heirs of John Man- in Viner's 
devile * her late Huſband, on her Body begotten,” was ad- 2 n Far 
judged only an Eſtate for Life in Reberge ; And that the Fr. 393. 
Eflate Tail veſted in her Son; ©& Heirs of the Body of his NoteonLet- 
Father, being a goed Name of Purchaſe. ter G. pl. 3. 


If it be objected That this Intention could not operate 
< to the Daughters of Anne Corni/h as Heirs of the Body of 


Anne Corniſh who was then living, (for that Nemo eſt 


« Hares viventis 3”) The Caſe of Burchett v. Durdant, 2 
Ventr, 


* 
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P. 1105, Ventr. 211. (which was Six Times determined, under dif- 
ferent Names,) is a full Anſwer to that Objection ; and 
ſhews that Perſons may take an immediate and veſted 


Eſtate, under the Denomination of Heirs of the Body of 
* a Perſon living. ; 


Upon the Whole, The Court will depart from the ſtrict 
Rules of Words of rigid legal Limitation, where the Inten- 
tion of the Teſtator is manifeſt : And it is here ſufficiently 


er and clear, to induee the Court to do fo in the preſent 
aſe. 


N. B. This Argument was begun upon the 21ſt of Ne- 


vember; from which Day, it was Adjourned to the 
preſent 25th. And now 


Mr.-Filmer replied—He denied, that the Teſtator's In- 
tention was clear plain and manifeſt ; either upon the par- 
ticular Clauſe in queſtion, or upon the whole Will taken 
together, The Intention ſuppoſed by Mr. Clarke is oppo- 

 fite to the Teſtator's plain poſitive Words. The plain 
Words muſt be adhered to; and the impertinent or incon- 
ſiſtent Words, rejected, Shelley's Caſe, 1 Co. 89. 


But if the Intention was clear and plain, yet there is a 
Difference between LEGAL Eſtates, and TxusTs: In 
Bag ſhaw v. Spencer, Ld. Hardrwicke made this Niſtindion 
which He founded on the Caſe of Coulſon v. Coulſon. And 
even in Chancery, there is a Diſtinction (upon this Point) be- 
tween what they call a Truſt executed, and a Truſt executory. 


As to the Word “ Heirs (in the Plural,) being deſerip- 
tive of the Perſon, although Nemo eff Heres Viwenis He 
obſerved that Mr. Juſtice Fortefcue, in the Caſe of Gdright 
v. Pulleyn et al, e that the Word © his” [Heirs] 


®* Scea Ld. . . > 
2 ger Y grammatical Conſtruetion, properly refer to 


In all Mr. Clarke's Caſes, except Law v. Davis, there 
was a Limitation for Life: And that Caſe ſtands upon its 
own Circumſtances. The Words © Heirs of the Body” 
were there explained by the following Words, © hat is to 
e /ay, to his 1ſt, 2d, zd, and every other Son and Sons 
« tucceſlively Cc.“ | 


So, in Liſle v. Gray, © Heirs Male“ had a plain Refer- 
ence to the Four Sons, 


The Quotation from Shelley's Caſe, 1 Co, 95.6, is only a | 


Caſe put by Ander ſon, arguendo: The Reſolution is contrary. 


As to Luddington v. Kime—lt only proves That © ſue” 
may be a Word of Purchaſe : But it does not prove, 1 hat 
« Heirs of the Body,” may be ſo. 


Upon 


2 pA A _— Mes 
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if. * Upon the Whole, Arne Corniſi muſt have taken an* P. 1106. 
wr" Eſtate Tail; not an Eſtate for her Life only: But, at /eaf 
ro She was to have taken One third of the Fee Simple, as Te- 
of nant in Common with her two Daughters; For a Deviſe 
* to A. et liberis ſuis, and to their Heirs,” is a Joint Feeto 
ct All So is Co. Lit. 9, a. expreſs : Which is allowed and affirm- 
n= ed in the Caſe of Oates, on the Demiſe of Elizabeth Hatterley, v. 
ly Jackſon, 2 Strange 1172. | 
81 Lord Mans TIE LD— The Words are—* to my Niece 
« A. C. and to the Heirs Or HER BOD lawfully be- 
a= <«« gotten or to be begotten, as well Females as Males, and to 
Ie « their Heirs and 275 ns far ever ;z to be divided equally, 
«4 Share and Share alike, as Tenants in common, and not as 
N „ Toint-tenants,” 
2 The Queſtion is, Whether it be contrary to the Rules 
n „of Law, to underſtand, in this Caſe, © Heirs of the Body 
- « of A. C. as a Deſcription of CHILDREN: For that 
n « ſuch was the ImMTENT10N of the Teſtator, there can be 
— 4 little Doubt,” 
It is to be lamented, that Queſtions of this kind have 
4 occaſioned ſo much of Litigation and Expence, The beſt 
n way to ſettle them, is, to reduce the Matter, if poſſible, 
; to ſome certain Rules, 
i It is clear, that where an Eſtate is given to the Anceſ- 
; tor © and his Heirs" (either general or ſpeciail,) the 
Term denotes the Quantity of the Eflate which the Anceſtor 
k takes; viz, either Fee Simple, or Fee Tail. 
ö It is elear too, that a Perſon to take as a Purchaſer, may 
| be deſcribed from every Courſe of Deſcent ; as Heir at Law, 
Heir in Borough-Engliſh, Heir or Heir-Male of the Body. 


By an ancient Maxim of Law, although the Eſtate be li- 
mited to the Anceſtor, expreſsly © ror Lire, and after 
* /is Death to his Heirs,” (general or ſpecial,) the Heir ſhall 
take by Deſcent, and the Fee ſhall veſt in the Anceftor, 


This Maxim was originally introduced in favour of the 
Lord, to prevent being deprived of the Fruits of the Te- 
nure, and likewiſe for the Sake of Specialty-Creditors. 


The Anceſtor, had the Limitation been conſtrued a con- 
tingent Remainder, might have deftroyed it for his own gene- 
fit. / he did net deſtroy it, the Lord would have loſt the 
Fruits of his Tenure; and the Specialty-Creditors, their 
Debts, Therefore the Law ſaid, © Be the Intention as it 
% may, where an Eſtate is given to the Anceſtor and Hi: 
«© Heirs, the Fee ſhall veſt in Him," 
; : The 
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P. 110). The Reaſon of this Maxim has long ceaſed; becauſe 
Tenures are now aboliſhed,andContingent Remainders may 


be preſerved from being defeated before they come in Eſſe. 


Yet, having become a Rule of Property, it is adhered to in 
all Caſes literally avithin it, although the Reaſon has ceaſed, 
But where there are Circumſtances, which take the Caſe 
OUT 4 the Letter of this Rule, it is departed from, in favour 
of the Intention ; becauſe the Reaſon of the Rule has ceaſed, 


In the Caſe of King v. Melling, (1 Vent. 231.) a Caſe was 

cited by Ld. Ch. J. Hale, where a Man deviſed “ to his 

« Eldeſt Son for Life, et non aliter ; and after his Deceaſe, 

| eto the Sons of his Body: It was holden to be but an 

& See this Eftate for Life, by reaſon of the Words “ © ET non 

cited Caſe * ALITER,” Vet the *© yon aliter was implied, if it had 

ene = not been expreſſed : But it ſhewed the clar Intention of the 

Page nt F 2 Teſtator; and the Conſtruction was made ſo as to effeu= 

bin ſen v. Re- ate that Intention, a 

3 8 And in a later Caſe of Backhouſe v. Wells, M. and H. 12 

2 ap 1 Ann, Where the Deviſe was © to J. B. for his Life own Ly, 

pa. 38, © without Impeachment of Waſte ; and from and after his 

“Death, then to the Iſſue Male of his Body lawfully to be 

© begotten ; with Remainder to the Heirs Male of the Body 

of that Iſſue ;* The whole Court were of Opinion, That 

the Deviſee, was, by that Deviſe, made Tenant for Life, 

with Remainder to the Iſſue in Tail. They f held, that the 

+7. Lucas's Words “e for Life only,” clearly and expreſsly ſhewed the 

Rep. 181 to Intention of the Teſtator; and thereby took the Caſe out of 

194 3 e- the General Rule, and turned the Words commonly uſed as 
I a Words of Limitation, into Words of Purchaſe, ; 


Abr.of C. + 
in 27 05 Indeed, ſuch a Conſtruction as this, cannot be made, but 
27. 1 


184. 7 n Caſes where it is agreeable to the clear Intention of the Teſ- 
tator, that this ſhould be the Conſtruction. For, though 
the Deviſe be “ for Life only, yet if the Intention of the 
Teſtator ſhould appear, upon the Whole Will taken toge- 
ther, to be manifeſtly orerwiſe; It ſhall, in ſuch Caſe, be 
conſtrued an Eſtate Tail: As in the Cale of I Robinſon v. 

1 Rebinſen, M. 1756, 30 G. 2. B. R. 

38. ; 

. ) * In the Caſe of Þ Liſſe v. Gray, (which was upon a Deed) 

V. Sir The. the Words“ Heirs Male of the Body,” were, by the nece/- 

32 7 5 ſary Conſtruction ariſing from the Context, turned into 

Polls ba. Words of 4 Purchaſe, | 

302, % La the Caſe of Algund v. Withers, * Where One 1ſaac 

* In Clan. 4/8924 bad by Deed conveyed his Freehold Land to Truſ- 

eery, cnath tees and their Heirs, and his Leaſehold to Truſtees and 

Faly 1735. their Executors, Upon Truſt that they ſhould apply the 

| Rents and the Benefit of Redemprion, tothe Plainti —— 

Withers. 


«a a -a ©T .xca 
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1 * Withers for Life ; and after her Death, to the Heirs of the* P. 1108. 
N Body of the ſaid Hannah Withers and of Iſaac Allgood (ſince 
5 deceaſed) and of Hannah Glaſs and Mary Allgzod, their 
b Heirs Executors and Aſſigns, during the Continuance of the 


Eſtate in the Premiſſes; The Queſtion was Whether Han- 

nah Withers took for Life, or in Tail: And Ld. Talbot held 

| © That She took an Eſtate for Life ; and that the Heirs 
| * took as Purchaſers,” 


In the Caſe of Bag /haw and Spencer, All the Cafes upon 
this Subject were ranſacked and thoroughly conſidered: And 
Lord Hardwicke held that Heirs of the Body, (after an 
* Eſtate for Life to the Father,) ſhould be conſtrued Words 
* of Purchaſe.” 


To take off the Authority of Deciſions in Chancery, 1 
was contended at the Bar, That as to this Point, there 
* was a Diſtinf#ion between a TrusT and a LEGAL 
« Eflate ; and that even in Chancery, there was a Diſtinc- 

tion upon this Point, between what they call a Truſt 
* executed, and a Truſt executory,” | 


It is true, Theſe Diſtinct ions are to be met with, and 
have often been mentioned ; But there don't ſeem to be 
much Solidity in Either, 


ALL Truſts are executory; They are to be executed by 1 
a Conveyance ; And the Parties have a Right to apply to a 4 
Court of Equity, for ſuch Conveyance, 


In Bag/haw and Spencer, the Truſt was executed, in the 4 
Senſe of the Diſtin&ion, and as contraſted with a Truſt _ | 
executory, ; 


There ſeems to be as little Ground, in reſpect of i 
this Point, for the ther Diſtinction between a Tru/? and a 4 
legal Eſtate, | 1 
| 


A Court of Equity is as much bound by pofitive Rules 
and _ Maxims concerning Property (though the Reaſon 
of them may now have ceaſed,) as a Court of Law is, 


Whatever is ſufficient, upon a Deviſe, to make an Excep- 
tion out of the Rule, holds in the Caſe of a legal Eſtate, as 
well as in the Caſe of a Truf. If the Intention of the Teſ- 
tator be contrary to the Rules of Law, it can no more take 
Place in a Court of Equity, than in a Court of Law : If 
the Intention be illegal, it is equally void ih both, A Court 
of Equity can't ſupport an Intention in the Teſtator, to 
ereate a Perpetuity, or to limit a Fee upon a Fee, or to make 
a Chattel deſcend to Heirs, or Land to Executors. On the 
other hand, F the Intention be x contrary to Law, a 
Court of Common Law is as much bound to conitrue and 

8 effectuate 
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P. 1109.“ effectuate the Will according to that Intention of the Teſ- 
tator, as a Court of Equity can be, Upon the very Point 
now in queſtion, the Determinations have been agreeable 
to this Reaſoning. I herefore where the Truft 10 Real 
Eſtate was deviſed © to A. for Life, and aſter his Death to 
« the Heirs of his Body,” Lord Hardwicke decreed a Con- 
veyance to A. in Tail, although the Eſtate deviſed to A, ex- 
prefsly © for Lite,” left no Room to doubt of the Teſtator's 
Intentiz1 ; But the Rule of Law ſaid, ** The Heir of 
+ the Body ſhould take by Deſcent, and not by Pur- 


'* chaſe ;” and he thought, the Rule bound a Trv/, as well 


1 Garth a- | 
1 int Bald. as a legal Eſtate, 1 
9 Where there are Circumſtances which take à Caſe out 


18th Fuly of the Rule, the Exception holds upon a legal Eſtate, as 
1755. wuth as upon a Truſt, | | 


The Cafe of Liſſe v. Gray was a legal Eſtate, upon a 
Deed: And the judgment was affirmed, (though by Miſ- 
take, it is ſaid in Sir Thomas Jones, to ha ve been reverſed.) 


Sir Jeſephi Fekyll's Decree in Papillen and Voyce was upon 
a legal Eftate, And Lord King, after conſidering, did not 
differ from Him; but reverſed the Decree, expreſsly up- 
on a nete Point, the Diſcovery of Articles in 1697. 


Some of the other Caſes I have mentioned, were like- 
wiſe upon legal Eſtates, 


It is true, Ld. Hardwike, in Bagſhaw and Spencer, laid 

. Perrin Hold of this Dittinction, to avoid expreſsly over-ruling the 
und another Certificate in“ Cæulſon and Coulſon, But he certainly did not 
„Sale, agree in Opinion with that Certihcate. In ſpeaking of it, 
Widow, F. when he delivered his Judgment in Bag/haww and Spencer, 
1769. B. Re He exprefied Hirvſelf thus“ Ir that Caſe be Laue And 
One of the laſt Things he did in the Court of Chancery 

was, to ſend a like Caſe to this Court for their Opinion; 

And He told Me, “ He did it, to have Coulſon and Coulſon 


„ reconfidered.” * _ | 


It ArrEARsS therefore from All that I have been ſay- 
ing, That there is no ſuch fixed invariable Rule as has 
been ſuppoſed, ** That Words of Limitation ſhall never 
* in any Caſe be conſtrued as Words of Purchaſe,” 


And the preſent Caſe is the ſlrongeſt that l can form any 
e- of, io. juſtify a Conſtrudtion,“ that the Heirs 
« 0 | 
„ CHASERS.” '| he Deviſe can not take Effect az all, 
but muit be ab/clutely iid, unleſs the Heirs of her Bod 
take as Purchaſers, | J 
t 


the Body of Ann Corni/h ſhall here take as Pur- 


r 


— 
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* IT my be obſerved, that the Lands deviſed by this #2. 1110 
Will are GaveL-xinD, The Teſtator had Nephews 

and Nieces, and great Nephews and great Nieces: And 

He provides for them, by 4 diſtind Clautes in his Will, 
according to the 4 diſtin Stocks, 


It is agreed, that where Words of Limitation are graft- 

ed upon the Word . Heir ” in the ſingular Number, ſuch Heir 

hall take by PuxcunAsE. This is ſettled t in Archer's Cale, 1 x Ce. 66* 
and was admitted in the Caſe of Dubber, on the Demiſe of 

Trollape, v. Trollope, P. 8 G. 2. B. R. (though that Caſe was 1 
diſtinguiſhed from Archer's Caſe, by having f zo Words of e 
| Limitation ſuperadded to the Words © firit Heir Male.“) 4. b. 96. 
The Dis TincT1oN is, That where it appears to be the and Abride- 
Intention of the Teſtator, that there ſhould be a Succeſſion ment of Caſes 
in Tail, it would totally defeat that Intention, it all were to - ** 
veſt in the e Son: But where it does not appear that the i bog / . 
Teſtator intended a Succeſſion in Tail, there indeed the 

Uſing the Word“ Heir in the ſingular Number may be a 
Circumſtance of great Weight, 


Now the Term © Heirs,” (in the plural,) in the Caſe of 
GaveL-KINnD Lands, anſwers to the Ferm“ Heir” (in 
the ſingular) in the common Caſe of Lands which are not 
Gavel-kind : For the word “ Heir“ (in the ſingular) would 
not ſerve for Gavel-kind Lands; It muff be Heirs* (in 
the plural. 


Therefore All the Arguments and Reaſonings that are 
applicable to the Word © Heir” (in the ſingular,) in the 
common Caſe of Lands net being Gavel-kind, hold with equal 
Strength and Propriety, when applied to the plural Ter- 
mination © Heirs” when the Lands are Gavel-hind, 


And it is manifeſt that the Teſtator does not here mean, 
that this One Fourth ſhould go in a Caurſe of Deſcent in 
Gavel-kind ; For He gives it to the Heirs of her Body, «s 
well Females, as Males ; and mentions Females, not only 
expreſsly and particularly, but even prior to Males. There- 
'fore they can not take otherwiſe than as PURCHASERS, It 
would be a vid Deviſe, if the Words were to be coritrued 
as Words of Limitation For He breaks the Gavel-kind 
Deſcent, by giving it to Females as weli as Males. It can 
not deſcend to Females as well as Males, by the Rules of 
Gavel- kind: And yet He ſeems 10 lay the chief Streſs upon 
the Word « Femals . He adds likewiſe, and to their 
*+* Heirs and Aſſigns for ever, to be divided equally Share 
and Share alike :” Nay, He goes further—* as Tenants 
in Common and not as Joint-tenants.” But this could not 
be, if they were to take in the Courſe of Gave!-kind De- 
cent: For in ſuch Caſe, they muſt take as Coparceners, 


1ke 
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of 


F. 1111. * The Teſtator's Diſpoſition of One of the Proportions of 


. 


his Eſtate ſhews his Intent as to the 7e: mean the De viſe 


of the One Fourth to the Y/idow of his deceaſed Nephew 


Edward Read, and to the Heirs of her Body Ec. ; which 
can receive no other Conſtruction, but that %e Heirs of 
the Body muſt take as PURcHASERS. For though this 
Nephew was dead, yet He uſes the very ſame Words in 


this Deviſe as in the reſt ; But he could not mean that his 
Nephew's Widzv ſhonld take an Eftate Tail in that whole 


One Fourth, or a joint Fee with her Children in any Part of 
It, Therefore the aeceſſary Conſtruction of that De viſe is a 
ſtrong Argument of his Intention and Meaning as to the ref?, 


As to Anne Cornifli's taking a FE E jointly with her two 
Daughters, in Thirds, as Tenants in Common ; There can 
be no Ground for ſuch a Conſtruction. For it is clearly the 
Teflator's Intention, that the Heirs of Aune Corni/f's Body 
ſhould not take till after her Death And as the Deviſe to 
Her has no Words of Limitation added to it, It is of Courſe 
a Deviſe to her for her Life ; and what She would have 
taken, if She had ſurvived the Teſtator, would have been 
an Eſtate for Life, 


Upon the Whole, as no Man can doubt of this Teſtator's 
InTExTioOn; And as this is the o LY Method of Er- 
FECTUATING it; And as there is 2 Rule of Law. that 
prevents Heirs taking as Purchaſers, where the Intention of 
the Teſtator requires that they ſhould do ſo; 1 am of Opi- 
nion that Judgment ought to be giyen for the Defendant. 


Mr. Juſt, DE x1 80N concurred with his Lordſhip in Opi- 
nion, “ That Courts of Law (as well as Courts of Equity) 
« will always conſtrue Wills agreeably to the Intention of 
« the Teſtator, if ſuch Intention be not contrary to and in- 
« conſiſtent with the Rules of Law: And He ſhewed that 
the Intention of the Teſtator, in the preſent Cafe, muſt 
have been, © that the Heirs of the Body of his Niece Anne 
„ Corniſh ſhould take as Purchaſers ;* making the like 


Obſervations as his Lordſhip had done, upon the Land 


being Gravel-kind, and their being deviſed to the Heirs 
Female as well as Male, | 


And He held, that it is not diſagreeable to or inconſiſtent 
with the Rules of Law, That Heirs of the Body” ſhould, 
in ſome Caſes, be conſtrued as Deſignatio Ferſonz : (a Poſi- 
tion, not to be diſputed, at his Time after ſo many con- 


curring Reſolutions.) And this Caſe now before the Court 
is One of the Caſes where they mult be ſo conſtrued.” There- 
fore the Heirs of the Body of A. C. muſt here take 4y 


And 


PURCHASE, They can take no other way, 


nne 
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* And there is no Foundation for ſuppoſing that Aue *P, 1112. 


Corni/h, if She had ſurvived her Uncle, could have taken 
any Eſtate jointly with her Daugſiters, as Penants in Com- 


mon. ; 


(Mr. Juſt. Fos Te R was abſent.) | 


Mr. Juſt. WIL MOT premiſed, That the Court were 
obliged to the Gentleman who had argued this Caſe at the 
Bar, for declining to go into that long String of Caſes uſually 


cited upon this Subject. For the Principle that muſt govern 


all Caſes of this kind, is the In TENTIOV of the Teſtator, 
provided it be not inconſiſtent with the Rules of Law, And 
all Caſes which depend upon the Intention of the Teſtator, 
(which is the Pole-Star for the Direction of Deviſes) are 
beſt determined upon comparing all the Parts of the Deviſe 
itſelf, without looking into a Multitude of other Caſes: For 
Each ſtands pretty much upon its own Circumſtances ; And 
One is no Rule for Another, or very ſeldom at leaſt, 


Here, the Teſtator intended, beyond all Doubt, That the 
Children of his Nephews and Nieces ſhould take the Inhe- 
ritance in Fee Simple, both Males and Females, per Capita, 
as Tenants in Common. And this 1s a legal Intention, 


But this Intention can not tate Efed by giving an Eſtate 
in Tail or in Fee to the ff Taker : For the Intention of 
the Teſtator muſt be ſubſerwient to the Law; and not the 
Law to the Intention of the Teſtator. Now a Teſtator, be 
his Intention what it will, can not make an Eſtate deſcend 
to Males and Females All together ; nor Gavel-kind Lands 
todeſcend to them as Tenants in Common, The Teſtator's 
Intention can not, therefore, tate Place, by giving Arne 
Corni ſi an Eſtate Tail. 


Well then! What is to be done? Why (as my Lord Coke 
ſays) You are to mould the barbarous Words and Expreſ- 
ſions of the Teſtator, ſo as to effefuare his Intention; if 
you can do ſo, without going contrary to the Rules of 
pay But you cannot do this, contrary to the Rules of 

w. | 


The Queſtion therefore, in the preſent Caſe, comes to 
this; © Whether it be ab/olutely neceſſary, that the Words 
„ Heirs, or Heirs Male, or Heirs of the Body, muſt be, in 
t all Caſes, and under a/l Circumſtances, Words of Limi- 


«K tation.” 


Now it is certain, that in /one Caſes and under /zme Cir- 
cumſtances, they may be conſtrued Words of Purchaſe ; ei- 


ther upon a Will, or upon a Deed, The Caſe of * Life v. . anf Ta. 
Grey 110g. 


OO EE | 
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. 1113. * Gray was upon a Deed. And there is a Caſe in Palm. 359. 


Waker v. Snxwe, which was likewiſe upon a Deed: © Hu- 
« ward Egerton conveyed Lands by Fine, to the Uſe of 
« Himſelt for Life, Remainder to his firſt Son and the Heirs 
Male of his Body begotten &c ; and fo to his Six Sons; 
* Remainder to the right Heir Male of the ſaid Edward 
Egerton to be begotten after the ſaid ſixth Son, and of 
„ his Heirs Male, This was holden to be only a contingent 
« Eſtate, and net an E/tate Tail in Edward Egerton; be- 
«* cauſe it was limited to particular Perſons.” "hey are 
not to be conſtrued as Words of Limitation, either upon a 
Will or upon a Deed, when the manife/? Intention of the Teſ- 
tator or of the Parties is declared to be, or clearly appears 
to be, that they ſhall not be ſo conſtrued.“ 


Now it is plain, in the preſent Caſe, that the Teſtator did 
net mean to uſe the Words Heirs of the Body,” as Words 
of Limitation: It is as clear as if He had expreſsly ſaid, I 
do not intend theſe Words in that Senſe.” 


And as to Arne Corni/f's taking an equal Share in Fee 
Simple, in Common with her Daughter 7% Conſt ruction 
can never hold; For it is moſt certain, that the Teſtator 
did not intend the Diviſion into equal Shares to be made till 
after Aune Corniff's Dx ATH. 


This ſame Conſtruction is further confirmed by the Clauſe 
which deviſes One Fourth to his Niece in Law Grace Read, 
the Widow of his deceaſed Nephew, and to the Heirs of her 
Body, in the ſame Form of Expreſſion. For it can never 
be 1 that it was his Intention to give Her, (who 
was only the Widow of his Nephew,) an equal Share of the 
Fee Simple and Inheritance, with his natural Relations, 


Per Cur. unanimouſly, 
JupGMenT for the Dzrenvanr, 


Haward ver/. Bankes, Eſq. 


R. Serj. Hewitt, ſupported by Mr. Aſpinall, Mr. 
Campbell, and Mr. Winn, moved in Arre/t of Judg- 
ment, after the Verdict for the Plaintiff, 


This was an AQion upon the Caſe, (or at leaſt, it was /o 


laid,) for Damage done to the Plaintiff's Colliery, by whas 


the Defendant had done in his own Colliery and within his 
6wn Soil : Which Colliery belonging to the Defendant lay 
x-ar to that of the Plaintiff, and COMMUNICATED 201% 
it, though not immediately but mediately, there being ſome 
ether Collieries lying between them, 


The 
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* The Declaration conſiſted of three Counts, all laid as in FP, 1114. 


Treſpaſs upon the Caſe, A Verdict paſſed for the Plaintiff; 
And the Judgment was taken as an ENTIRE Judgment on 
all the res Counts, 


The Objection now made by the Defendant's Counſel, in 
Arreſt of Judgment, was, That two of theſe 3 Counts are 
really and eſſentially in Tresvass, (though they are laid 
as in Caſe ;) And that Treſpaſs and Treſpaſs on the Caſe can 
NOT be JOINED in the ſame Afion, Hardreſs 60, Preſton 
y. Mercer. 2 Ld, Raym, 1399, Reynolds v. Clarke 1 Ld. 
Raym. 272. Courtney v. Cl. Carthew 436. S. C. Courts 
ney v. Connett, Regiſter of Writs ((wo Places) De faſſato 
terra et fimo impleto ; per quod c. 


The DisT1ncTion between f Treſpaſs and Caſe, they 
ſaid, was This; IMxMEDIAT HT Damage to the Plaintiff's 
Property, is a Ground for Treſpaſs; ConsrqQuenTIAL 
Damage to it, is a Ground for Caſe, Now two of theſe 3 
Counts are immediate Ads, (“ that the Defendant c Aus EB 
« great Quantities of Water to be conveyed, through di- 
c vers other Collieries, into the Plaintiff's Colliery ; where- 
« by &c;”) and they are therefore, properly in Treſpaſs 
vi et armis: But the 3d Count lays the Damage to be con- 
ſequential ; and is therefore rightly laid in Cæſe. So that it 
appears upon the Face of the Declaration, . That Treſ- 


6 paſs and Caſe ane here joined together.” 


The Plaintiff's Counſel agreed the Law ; but denied the 
Fad : For they inſiſted, ** That All the t/r:e Counts were 
« ſtrictly and properly Treſpaſs upon the Case, and laid 
ce the Damage to be conſequential, and not immediate.“ 


Tre Covxrw (without hearing the Plaintiff's Counſel,) 
over-ruled the Objection. . 


The Plaintiff deſcribes, in his Declaration, a Fact which, 
as it comes out at the Trial, may or may not, be a proper 
ſtriet Treſpaſs : It might, at the Trial, be proved to be ei- 
ther Treſpaſs or Caſe ; either One or the other of them, ac- 
cording to the Evidence, And it appears, that it was here 
proved at the Trial, to be Treſpaſs upon the Caſe, Ir it had 
been proved to be Treſpaſs wi et armis, the Plaintiff muſt in 


t V. ante, Pab 
1087, 1088 


that Event, have been non- ſuited. Before the Trial, it ſtood © 


indifferent, Whether it would come out to be the One, or 
the Other. However, in the Nature of the Thing, it mutt 
be a conſequential Damage; as the Act complained of was 
done upon the Plaintiff's o Soil. 


Let the PLA1NT1FP beat Liberty to enter up his Judg- 
ment, | 

The End of * Michae/mas Term 1760, w . 8 
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S See che The CourT was now full again. * 
Marginal | | 


Note at the | 
End of laſt — A 8 3 
Page. | 

Wedneſday 
28th Fanugs 
7y 1701. 


Rex ver/. Turlington. 


| N Saturday laſt, the 24th of January, a Motion was 
made for a Habeas Corpus to be directed to Turling- 


| ton, the Keeper of a private Mad-houſe, command- 
ing him to bring up the Body of Mrs. Deborah D' Vebre, 
who was confined there by her own Huſband, 


The Couxr thought it fit to have a previous In- 


2 Rex v. P. ſpection of Her, by proper Perſons, Phyſicians and Relati- 


Wright et ons; and then to proceed, as the Truth ſhould come out 
eÞ , 24th upon ſuch Inſpection And a Caſe was hinted at, where an 


November Inſpection was ordered, in the * laſt Term. 
1760. J. | | 


ante 119% A Rule was accordingly made, “ That Doctor Robert 


+ Her near- © Monrce , + Peter Bodkin, and || Edmond Kelly ſhall at alk 
eft Rela- © proper Times and ſeaſonable Hours, reſpectively be ad- 
1 Her "TY « mitted and have free Acceſs to Mrs. Deborah D' Vebre the 
zoiney, © Wife of Gabriel D' Vebre, in the Aﬀyzzavit mentioned, at 
« the Mad-houſe kept by Robert Turlington, at Chelſeas in 
« order to conſult with adviſe and aſſiſt the ſaid Deborakt 
« D'Vebre.” © | | 


On Monday the 26th, an affidavit of Dr. Monre's was 
read; and Dr. Monroe alſo perſonally afſured the Court, 
„That He had ſeen and converſed with this Woman, and 
« examined her Nurfe; and faw no ſort of Reaſon to 


«* ſuſpect that ſhe was or had been diſordered in her Mind: 


On the Contrary, He found Her to be very ſenſible, and 
very cool and diſpaſſionate,” ' 


Lord Mans PTIELD— Take a Writ of Habeas Corpus e 
_— this ſhould appear to be the Caſe, We ought ig go 
urther. | | | 


Mrs. D' Vebre was now brought into Court by Mr, Tur- 
lington, But no Return was indorſed upon the Writ. 4 
31 8 
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* She appeared to be abſolutely free from the leaſt Ap- P. 11166 


pearance of inſanity. 


She was e to have ſworn Articles of the P-ace 
againſt her Huſband ; and they were offered in Court, rea- 
dy ingroſſed: But not being itamped, they could not be read. 


She was permitted to go away with her Attorney, to his 
Houſe ; He undertaking to produce Her here to Morrow 
Morning, 


Note She deſired not to go back to the Mad-houſe: And 
the Court would not permit her Huſband to take Her, 
under the preſent Circumſtances of Danger apprehend» 
ed by her from Him, 


It afterwards ended in a Compromiſe, and an Agree- 
ment to ſeparate, 


| Sprightly, on the Demiſe of John Collins, ver/. Pr 


Humphry Dunch. | ＋ 


In FjeAment= | 3 | 
N Mr, Clayton's Motion, ſupported by Mr. Gould, who 
cited 2 Caſes out of Barnes; (Vol. 2. Supplement 23, * H. 26 ©. 
26 4) And on athdavit © That Bogguft, the Tenant in Poſ- 2. Ree, ex 
* ſeſſion ahſconded; and that the Plaintiff had perſonally go hag 
« ſerved his Niece, who was the only Manager of this Houſe, =S 3 


« and reſided in it; and had e up another Cepy of + Tr. 27, 
G. 2. 


the Declaration upon the Premiſſes;“ 28 
Fenn, ex 
: : 8929 „ 2 dimiſſ. 
The Cour, perceiving the Inconvenience that Knight, v. 


Landlords might ſuffer by being kept out of Poſſeſſion, Paas. 


thought it reaſonable to Mike a Rule upon the Tenant in Note— 


Poſſeſſion to ſhew Cauſe © Why Judgment ſhould not be Thele Caſes 


d- Are not in 
the iſt Edits 


5 entered up 2 the caſual EjeQor ;“ and accor 
1754- 


ingly did make ſuch Rule: And they further Ordered that 
Notice of the preſent Rule, being given to oxy Perſon in 
the Houſe, ſhould be ſufficient ; And if no Perfon was in 
the Houſe, then to be affixed to the Door &c. | 


On Wedneſday 11th February This Rule was made abſo- 
lute without Defence; on Affdavit of Notice being given 
to the Niece, and alſo affixed to the Door of the Houſe F & N t 
| S. P. accord 
Coedright, ex dimifſ. Metheld, v Ne- Right ; 230 May 1761 ; and Fenn, ex dimif. 
Tyrrell et al, v. Dem; 26th May 1761. paſt. 1181. 
| F fa Rex 
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p. 111). * Rex ver/. John Gardner Eſq. 

* | | 

5th Februa- HE AFr1RMATION of a Quater, (John Lewis of 

. Lantri ſhent in Monmout /i hire) was offered, in Excul- 
pation of Mr. Gardner the Defendant, upon fhewing Cauſe 


why an Information ſhould not be exhibited againſt Mr. 


Gardner for a Miſdemeanour. 


The Reading of this Affirmation was objected to, by the 
Proſecutor's Counſel ; and not much infiſted upon, by the 
Counſel for the Defendant, 


The Covxr held clearly, That a Quaker's Affir- 
mation could nt be read, in Support of a Criminal CHARGE: 
But they thought that an Affirmation might be read in De- 
fence of a criminal Charge, if the Perſon charged was Hin- 
ſelf a Quaker, in order to exculpate Himſelf. 


In this third Caſe, of a Quaker's collateral Evidence, in 


Aſſiſtance of the Exculpation of Ax orHER Perſon, when 
the Quaker himſelf was not charged at all, They thought 


his Affirmation eg not to be read: And accordingly, It 
was withdrawn, 


riday 6th | i 
ones Biddlecombe ver/. Kervell. 
1761. | 
F 2 was an Action of Replevin, upon a Diſtreſs of 
Hogs taken in the New Foreſt in Hamp/hire. The 
Defendant makes Conuſance, as Bailiff to the King; and 
hang the taking the Hogs c, as Damage feaſant in the ſaid 
New Foreſl in the King's Soil. : 


Plea in Bar—Por that, though the Soil is the King's, Yet 
the King (5 7a. 1.) granted to the Earl of Southampron Nc. 
a Right of Common for Ac, and Pannace for Hogs, Cc, 
within the ſame Foreſt &c, at aLr Times of the Year, as 


3 well in the Fence Month, as at other Times c; Exce 


t 

ies e Oc. Then it deduees the Title to c; in Whom the Ri abt 
King Liber- Was, at the Time of making the ® Statute of 9 10 M. z. 
ey to incloſe c. 36. Intitled.,** An Act for the Increaſe and Preſervation 


_ 1 <« of Timber in the New Foreſt in the County of Scuti- 


* % ampt on: and ſets forth That Ineloſures of 1000 Acres 
mediately, were made, agreeable to the Act; but not of any more 
andthe than One thouſand Acres, | 

her 1000 


at a ſpecified Time ;) + and afterwards, 200 in each Y 
+ See the Note JT next Page. 7 10 for * ſucceſfive Years. 
| k 
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It then deduces the Title down to the Duke of Monta- * P. 1118. 
gue; and ſhews a Demiſe from him to the Plaintiff, under : 
which, He claims a Right of Common and Pannage in thoſe 

Parts of the new Foreſt which are not incloſed; and ſhews 
Enjoyment thereof accordingly : And therefore concludes 

that the Defendant took them de injuria ſud propria, &c. 


The Replication of the Avowant admits the Original 
Right of Common and Pannage to have been as ftated ; But 
relies on the * Clauſe in the Act, That every Perſon hay- * Sect. 3. 
ing any Right of Common of Paſture or Pannage, or 
any Privileges within the ſaid Foreſt or any part thereof, 
« ſhould enjoy the ſame for the future, in Manxer roL- 
< LOWING ; Viz. their ſaid Right of Panwnace, between 
« 14th 1 and 11th November yearly, from and after 
„ Michaelmas 1716, and not before; en Forfeiture of any 
Hog Pig or Swine that from and after the Feaſt of Sz. 
e Michael next, and before the Time aforeſaid ſhall be 
« found in the Waſtes of the ſaid Foreſt: And their ſaid 
Right of Common of Paſture ſhall be and is hereby con- 
« tinued to them in and through ſuch of the ſaid Waſte 
< Ground of the ſaid Foreſt, at ſuch Time and Times as 
« the ſame ſhall not be incloſed as aforeſaid ; the Time of 
< the Fence-Month, (viz 15 Days before and 15 Days af- 
ce ter the Feaſt of St. Jon the Baptiſt, yearly) and the Time 
< of the Winter Heyning, (viz. from the 11th Mvember to 
6 the 23d of April yearly) excepted.” 


Then it ftates, that the Hogs c were found Damage 
feaſant, between the 11th of November and 23d April Oc, 
avithin the Time of the Winter Heyning; and therefore He 
had a Right to take them Damage feaſant tc, and did ſo; 
Which He avows and juſtifies, 


The Rejoinder ftates that ſuch a Time (ſpecifying the 
Day) was the firſt Seſſion of Parliment held after the Year 
+ 1699 ; And that at the End of that Seſſions, the remaining Note. The 
One thouſand Acres were vor admeaſured ſet out or in- "aa wg 
cloſed, are not yet admeaſured c; and avers that even at geq ke 


this Time, 100 Acres and no more are incloſed, Statute(F1) 
for admea- 


ſaring ſetting out and incloſing the ſecond Thouſand Acres, was *fFrom and immediately 
after the Determination of the firſt Seſſions of Parliament which ſhould be held at- 


$ ter the Year of our Lord 1699. 
To this Rejoinder, the Avowant demurs, 


Mr. Fluſſey argued for the Avowant; and undertook to 
maintain, That the Act of 9 & 10 W. 3. c. 36. meant to re- 


© ftrain the Right of Common and of Pannage ; whether the 


Inclgſure of the remaining thouſand Acres was ꝑ ever made, f Note—la 

er not. ; Fact, theln- 

2 cloſure of 100 Acres was made: And the other thouſand 1 not incloĩed. 
ce 
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V. 9, 10 
. 3+ c 38. 
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. III. 
of that AQ 
of C. 2. 


* The Queſtion depends chiefly on * the oth SeQion of this 
AQ; which Mr, Huſſey diſcuſſed and argued upon, at large, 


Mr. Burland centra—for the Plaintiff in Replevin. 


The iſt Queſtion is, Whether the Proviſo ever intended 
to take aUdy the Plaintiff's Rig hit. oe 


2d Queſtion—W hether (if it did,) the Plaintiff's Right is 
taken ae, by ineloſing 1000 Acres NLV. 


Firſt lt only meant to take away Preſcriptive Rights of 
Common: J. zo C. 2. c. 3 for the Increate and Preſervati- 
on of | imber within the Foreſt of Dean; (from whence 
this P'rovito is literally * tranſcribed.) And he cited Sir 
Francis Barrington's Cale, 8 Co, 136. 


Secondly This Right could not be taken away by a par- 


tial Iacloſure, 


Mr. Huſſey, in Reply—(1f) Hags can not be within a Fre- 
ſeriprive Right: The Right for em muſt depend upon 
Grant. And this is a diſtin independant Proviſion. (ad. 
Some Part muſt be many Years before it could be incloted. 
It was not neceſſary to incloſe the Remainder, at the pre- 
eiſe Time mentioned in the A, © 


Lord MansyFieLD held it clear, that the Statute meant 
that the Right of Common inthe incleſed Parts ſhould be 
reſtrained ABSOLUTELY, fo long as they ſhould remain 
incluſed; but be continued in the vu n-inclo/ed Parts only, un- 
der certain Limitations and Exceptions : But the right of 
PANNAGE is ab/elutely taken away, for Eighteen Years ; 
and after that, re/lrained to a particular limited Time; And 
theſe Hogs were there found, at a Time when they ought 
not io have been there. | | 


2d, The Incloſure of the Whole is not neceſſary : It is 254 
a Condition precedent, * I hat the Whole ſhall be firſt in- 
6C Col ed, before the Reſtriction of Common ſhall at all take 
„ Place. ln 21 | kr hs 7 


Mr Juſt. Dew1sow and Mr, Juſt, Fos r ER agreed with 
His Lordſhip in Opinion. 2 


Mr. Juſt, WI LMO T—iſt. This is a Common appendant 


by Grant. The preſent Queſtion only reſpects Fannage : 
The Action is brought for taking Hogs only. The Act 


gives the, Crown the Power of incloſing 6000 Acres in 


the Whole, for the Sake of increaſing and preſerving 


the Growth of Timber; And this is to be 3 
| f 1 roo 


is 
b, 


Nn. 
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*from Common and all Rights &c, whilſt it remains in- 
cloſed : But as to the unixcloſed, the Right remains as it was, 
under certain Limitations and Exceptions. 


But the Right of PANNAGE is quite taken away for 
Eighteen Years ; and is even then reſtrained to a certain 
limited Time, vis, between 14th Seprember and fith 
Nowember. 


 2dly. And theſe are two diſtin Clauſes, The Inclo- 
ſure is not a Condition precedent, Sir Francis Barrington's 
Caſe, does not prove any thing in the pretent Caſe, nor in- 
terfere with any thing that I have ſaid, 


Per Cur. JuDGMENT for the DerenDaANT. 
(Mr. Hufſey's Client.) 


Hallet Eſq; and Others ver/. Eaſt-India Company. 


PON ſhewing Cauſe againſt a Rule Why the Defen- 

dants ſhould not have Leave to bring 2670/. into Court, 
upon two of the aſſigned Breaches only, “ (v for Freight 
and for Demorage) in an Action of Cævenant brought upon a 
Charter-Party, by the Owners of a Ship, againſt the Faſt. 
India Company who had taken it up in their Service; and 
that the ſaid 2670/. ſhould be ſtruck out of the Declara- 
tion ; (in which Several other Breaches were aſligngg, as 


well as theſe two ;) 


Lord MansritLD obſerved, that in Motions of this 
kind, where the Defendant applies to pay Money into Court, 
and to have the Demand thereupon flruck out of the Decla- 
ration, the Law ariſes upon the Fact; And the true and 
ſenſible Diſtinction is, "That where the Sum demanded is 
& a Sumcertain, or capable of being aſcertained by mere Com- 
&* putation, without leaving any other Sort of Diſcretion to 
« be exerciſed by the Jury, It is right and reaſonable to ad- 


„ mit the Defendant to pay the Money into Court, and 


have ſo much of the Plaintiff's Demaad upon Him ſtruck 
out of the Declaration; And that it the Plaintiff will 
not accept it, He ſhall proceed at his Peril.“ 


In the preſent Caſe, it being eaſy to aſcertain by mere Com- 


putation the Demorage at ſo much per Day, and the Freight 


at ſo much per Tun, (notwithitanding that different Sorts of 
Goods are to pay different Rites per Fun ;) and to ſettle the 
Account very exactly, from Fats that muſt be notoricuſſy 
&n:wn in the Ship; And Nothing elfe remaining to be ſet- 
tled, nor any thing further being left for the Judgment and 


Diſcretion of the Jury to be exerciſed upon; the Defen« 
- dants 


* P. 1120. 


Tueſday 
I oth Februs 
ary 1761. 


* See the 
very N ords 
of this Rule, 
infra 1121. 
together 
with an Ex- 
planation of 
its Meaning. 
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* P. 1121. dants ought, in the preſent Caſe, to be at liberty to pay 


the Money into Court, upon theſe two Counts : But then, on 
the other hand, the Plaintiffs ought to have ImsepECTLION 


of. the Ship's Papers, now remaining in the Hands of the 


Company ; in Order to enable them to judge Whether it 
will be prudent and adviſeable for them to accept the Mo- 
ney ſo brought in; or to proceed in their Cauſe, And this 
Method will be molt advantagous to both Sides. 


This Propoſal was readily agreed to, on both Sides: 
And a Rule was made accordingly, 


The Original Rule was made on the Motion of Mr. Mor- 
ton and Mr Winn, on behalf of the Defendants, and was 
worded thus. That the Plaintiff ſhould ſhew Cauſe Why 
e the Detendants ſhould not have Leave to bring into Court 


„the Sam of 2670/, with Reſpe& to the Freight and De- 


4 morage in this Cauſe; And thereupon, unleſs the Plain- 
« ritfs thall accept thereof, with Coſts to be taxed by Mr. 
« Oxen, in ſull Diſcharge of the ſeyeral Breaches aſſigned 
in this Suit, on account of Non-Payment of Freight and 
* Demorage ; the ſaid 26701, ſhall be ſtruck out of the Plain» 
„ tiffs Demands on that Account, and paid out of Court 
„ to the Plaintiffs or their Attorney; And upon the Trial 
* of the iſſue, the Plaintiffs ſhall not be permited to give 
Evidence for the ſame,” ; 


Note——The Meaning of this Rule is That if the 
Plaintiffs do not accept the Sum brought into Court, the 
ſame is to be ſtruck out of the Declaration; and the Plain- 
tiffs, upon the Trial, are not admitted to give Evidence for 
the Sum brought into Court: And if the Plaintiffs, upon 
the Trial, do not prove more due to them than the Money 
brought into Court, there muſt be a Verdi for the Defen- 
danis, But the Plaintiffs are at Liberty to accept the Sum 
brought into Court, in reſpect to the Breaches aſſigned for 
Non-Payment of Freight and Demorage, and to proceed as 
to any other Breaches mentioned in the Declaration (ex- 
eepling thoſe two,) if they think proper. | 


This Rue was made abſolute: And it was now fur- 
ther added, © That a true Freighi- Note be delivered 
« to the Plaintiffs ; And that the Plaintiffs ſhall have 
« Inſpeion of all Papers, Books c. that may aſcer- 
% tain the Ship's Freight and Earnings,” 0 


Rex 


* 3 rn — Y „ -a 


Hilary Term 1 Geo. 3. 


* * Rex ver/. John Perrott. P. 1122. 
5 ; T HE Defendant being brought up from Newgate, by 
hs 1 HaBrzas Correvs, appeared upon the Return to 
ic have been committed by Commiſſioners of BAM KRUP Tx, 
* to be ſafely kept and detained, without Bail or Mainprize, 
* « UnTiL ſuch Time as He fhall s Uu MI T Himſelf 10 


« the ſaid Commiſſicners or the major Part of them, and FULL 

* Anſwer make, to their Satisfaction, to the Pueſtion ſo put 
12 by them to him as aforeſaid,” Which Queſtion was ſpe- 
cified in their Warrant, to have been put to him by them in 
Writing, upon the LAS r Day of his Examination, after 
his having obtained 46 Days beyond the ordinary Time; 
and to have been propounded to him in theſe Words, vis. 
* As you do admit that you have ſpent the laſt Week pre- 
e yious to this your Examination with Mr, Maynard (one 
of your Aſſignees) to ſettle and adjuſt your Accounts and 
* to draw up a true State thereof, to enable you to cloſe 
* ſuch your Examination; and do likewiſe admit, that | 
te upon ſuch State thereof, it appears that after giving you 
Credit for all Sums of money paid by you, and making 
* you Debtor for all Goods ſold and delivered to you, from 
F your firſt entering into Trade to the Time of your Bank- 
„ ruptcy, it appears that there is a Deficiency of the Sum 
* of 13513/, Give a true and particular Account what is 
& become of the ſame ; And how and in what Manner you 

* have applied and diſpoſed thereof,” To which * 
| ſo put by the Commiſſioners as aforeſaid, The ſaid 7% Fer- | 
rott did wilfully and obſtinately refuſe to give any other j 
than the following GENERAL Arſwer, (that is to ſay) “ 
6 That on Goods fold this laſt Year, I have loſt upwards of 
« 20001. And by the Mournings, I haze loſt upwards of 
% 1000, And that for g or 10 Years, I have (and J am ſor-- 
4c ry to ſay it) been EXTREAMLY EXTRAVAGANT, and 
& ſpent LARGE Sums of Money, John Perrott.” Which An- 
ſwer of the ſaid 7% Perrott NOT being SATISFACTORY 
to Us the ſaid Commiſſioners—— Theſe are therefore to 
will require and authorize you immediately upon Receipt | 
hereof to arreſt c, and him ſafely to convey, Cc, and to de- 4 
liver &c, ſafely to keep and detain, without Bail or Main- f 
prize, UNTIL ſuch Time as he ſhall ſubmit himſelf to Us 
the ſaid Commiſſioners or to the major Part of the ſaid Com- 
miſſioners by theſaid Commiſſion named and authorized, 
and FULL Anſwer make to our or their Satisfaction, to the 


Dueſtion ſo put to him by Us as aforeſaid, 


Two Reaſons were urged on the Part of the Defendant, | 
why he ought to be diſcharged from this Impriſonment, iſt, ö 
That the Anſwer which He had already given was a full 
ſufficient and ſati factory Anſwer and the 6% and only One ö 
that could be given by an idle extravagant Man who had 

| never 
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25. 1123. never kept any Accounts: And, conſequently, that the Im- 


priſoning him until he ſhall give a more full and ſatistactory 
Anſwer to the Queſtion, was an Impriſonment for Life. 


The ad Reaſon was, That the Power and Juriſdiction of 
the Commiſſioners, te zake the Bankrupt's Examination and 
Diſcloſure, was temporary and limited, and confined to the 
J ime allowed to the Bankrupt to come in and ſyrrender 
himſelt and ſubmit to be examined; After which limited 
"Time, the Commiſſioners had no Paxwer to examine him at all: 

. Confequently, they had no Juriſdiction to commit him for 
any LONGER Time than their own Power to examine him 
laſted; which did not exceed the Time allowed him to 
come in and ſurrender himſelf and ſubmit to be exami- 
ned, And his Counſel compared it ro a Commitment by 
the Houſe of Commons; which ended with their Seſſion, 


In fupport of theſe ObjeQions, they relied upon the Con- 
ſtruction of the Bankrupt-AQs ; and particularly of 5 G. a. 
c. 30, F 1, 2, 3+ ES : 


On the other Sde, it was infiſted—1ft, That the Bank- 
rupt's Anſwer was nugatory and inſufficient ; and 2dly, That 
the Power and juriſdiction of the Commiſſioners to examine 
the Bankrupt, and obtain a Diſcloſure and Diicovery of his 
Ettate and Effects and the Manner in which He had diſpo- 
fed of them, was dt limited and confined to the lait Minute al- 
lowed him for his Surrender and Submiſſion ; but might be 
purſued and proceeded upon at any SUBSEQUENT Time, 
And for this, they relied upon the End and Intention and ge- 
puine Conſſruction of all the Bankrupt-AQts, and particu- 
larly of 1 F. 1. c. 15. 5, $. and 5 G. 2. c. 30. $16, © 


Lord MAN STIE I Do If the Queſtion put was impro- 
per; or if the Queitioa be proper, and the Anſwer ſatisfac- 
tory, the Man ought to be diſcharged, But this is a proper 
Queſtion; And the Antwer is very inſufficient and unſatis= 
factory. | | | 


The conſtruction offered by the Counſel who object to 
this Commitment, is founded upon mere arbitrary Implica- 
tion: T he Legiſlature ſay no ſuch Thing, On the Contrary, 
The 5 G 2.c. 30. $ 16, gives Power to the Commiſſioners 
to commit the Baokrupt uur he ſhall ſubmit himſelf, 
and /ull Arjaver muke tu their Satisfaction : And Section 17th 

ives Power to the Court or Judge, to recommit him to the 
{ame Priton, there to remain as aforelaid, ux TIL He ſhall 
- Conform as aforetaid, | 


The Examination is not confined to be within the Time li- 
1:ited forthe Bankrupt to come in and ſurrender and ſubmit - 


on 
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the limited Lime; and he muit ſubmit within the limited 
Time, to be examined from Time to 'Time ; And he muſt, 


upon his Examination, diſcloſe and diſcover and deliver up 


his Eſtate and Effects: But the Act does not require the Ex- 


amination to be ſull and perfect and * completed within the. 5 G. 2. 
limited Time; Nor is it proper that it ſhould be ſo, A“. 30, + 


Man's Memory may fail him at one Time, and be refreſhed 
at another; Or his Firſt Anſwer may be equivocal, or im- 
perfet: And Why ſhould he not be called upon to explain 
and complete it? I he Power of the Commiſſioners is gene- 


ral, and not limited to the Compaſs of Time given to the 


Bankrupt to come in, 


The laſt Examination within the limited Time is material 
indeed to the Bankrupt himſelf, (Becaule he can not after- 
wards contradict himſelf;) But he may be compelled by the 
Commiſſioners to make further Anſwer, after that Time, 
The Bankrupt may omit to come in, till the very laſt Minute 
of his Time; And if He then ſurrenders and ſubmits to be 
examined, this will ſave his Felony ; But it may be abſolutely 
impoſſible for him to make a full Diſcovery and Diſcloſure of 
his Estate and Effects, or to give full Anſwers to proper 
Queſtions within s Space of I ime. 


But here, the Commiſſioners have, wit/in the limited 
Time, required a further Anſwer to their Queſtion, and com- 


| mitted him for refuſing to give it, This Commitment was 


legal, at the Time when it was made: And Jam clearly ſa- 
tisfied, that he can not redeem himſelf from his impriſon- 
ment , but on giving a full Anſwer to the Queſtion, If he 
ſhould give a full Anſwer, and the Commiſſioners not be 
ſatisfied with it, He will then be intitled to his proper Re- 
medy, 


The Objection has been ſtrongly argued : But there 
is no Caſe to ſupport it. It is a new invention, and 
would entirely defend the End and Intention of the Bank- 
rupt-Acts, 


The Three Jupces were All equally clear That the 
Man ought to be remanded, | 


Mr, Juſt, Fos r added, that the Powers under the 
Statute of 1 Fa, 1. c. 15, continue ſtill in Force, notwith- 


_ the ſublequent Statutes ; And that None of them 


preclude a further Examination, 


Mr, Juſt. WI LMO r alſo concurred in this; and ſaid, that 
All the Bankrupt- Acts ought to be taken 22g-ther, ſo as to an- 


{wer the great general End and Intention of the Legiſlature: 


The Clauſes operate together, and are auxiliary to each 
| other 3 


* be examined, The Bankrupt muſt indeed ſurrender within * P. 1124. 


—— + —— — —_ 
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EP, 2125.* other; And they certainly give a Power of further Exa- 


mination, There are vaſt Numbers of Queſtions that may 


be aſked under the Examination, more than can be under 


the mere Surrender and Submiſſion ; that may require fur- 


ther Time, or even ariſe afterwards, The Submiſſion alone is 


not enough: He muſt ſubmit to be examined frem Time to Time 3 
And he ought not to be diſcharged till he has fully anſwer- 
ed, His preſent Anſwer is moſt clearly deficient, 


Fes. Cur, unanimouſly, 
The DEFENDANT was REMANDED, 


V. poſt. pa, 1215, Monday 8th June 1761, 


— | Rex ver/. Wheatly. 
* 1761. 5 
R. Norton, for the Proſecutor, ſhewed Cauſe why 
Judgment ſhould not be arreſted ; A Rule for that 
Purpole having been obtained, upon a Motion made by Mr, 
Marton on Monday 26th Fanuary laſt, in Arreſt of Judgment 
upon this Indi ment tor knowingly ſelling Amber-Beer 
"k Mort of the due and juſt Meaſure, (whereot the Defendant 


had been convicted .) 


The Charge in the Indictment was, © That Thomas 
«© Wheatly late of the Pariſh of St, Luke in the County of 
* Middleſex Brewer, being a Perſon of evil Name Fame and 
* of diſhoneit Converſation, and dewifing and intending to 
* deceive and defraud One Richard Webb of his Monies, on 
« tc, at Ce, falſely fraudulently and deceitfully did ſell and 
& 4e/iver and cauſe to be fold and delivered tothe ſaid Rich- 
„% 2x4 Webb 16 Gallons and no more of a certain Malt Li- 
% quor commonly called Amber, For AND As 18 Gal» 
«* lons of the ſame Liquor; Which ſaid Liquor ſo as afore- 
« ſaid ſold and delivered did then and there evant Tu 
* Gallons of the due and juſt Meaſure of 18 Gallons, ror 
« WHICH the ſame was ſold and delivered as aforeſaid ; 
(che ſaid Thomas Wheatly then and there well knowing the 
„ tame Liquor fo by him told and delivered to want 2 Gal- 
& Jons of the due and juſt Meaſure as aforeſaid ;) And He 
„the ſajd Thomas Wheatly did receive of the ſaid Richard 
*« Webb the Sum of 15 Shillings Fe. for 18 Gallons c, pre- 
© ended to have been ſold and delivered Cc; although 
e there was only 16 Gallons ſo as aforeſaid delivered: And 
„ he the ſaid Th:mas Wheatly Him the ſaid Richard Webb of 
4 2 Gallons of c. fraudulently and unlaryfully did deceive 
„% and defraud; To the great Damage and Fraud of the 
& ſaid Richard Melb, To the evil Example of others in the 
© like Caſe offending, and againſt the Peace of our Sove- 
6 reign Lord the King his Crown and Dignity.“ 
| Mr, 
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* Mr. Morton and Mr. Yates, who were of Counſel for * P. 1126. 
the Detendant, (to arreſt the Judgment, ) objeQed that the | 
Fact charged was Nothing more than a mere Breach of a 
CIVIL CONTRACT ; not an indiftable Offence, .To " 
prove this, they cited Rex v. Combrun, P. 1751, 24 C. 2. B. 

R. Which was exactly and punQually the ſame Cale as the 

preſent, only mutatis mutandis, And Rex v, Driffield, Tr. | 
1754, 27, 28 G. 2. B. R. S. P. An Indictment for a Cheat, 
in ſelling Coals as and for TWo Buſhels, whereas it was a 
. peck ſhort of that Meaſure: There the Indictment was 
quaſhed on Motion. Rex v. Hannah Heath—An Indictment 
for ſelling and delivering 17 Gallons 3 Quarts and 3 Pint of 
Geneva, (and the like of Brandy,) as and for a greater 
Quantity, was quaſhed on Motion. 


EF 


In 1 Silk. 151, Nehuff's Caſe, P. 4 Ann. B. R. A Certiorari 

was granted to remove the Indi&ment from the Old Bailey; 

| becauſe it was not a Matter Criminal: It was*©© borrowing 
1.0 % Gol. and promiſing to ſend a Pledge of fine Cloth, and 


« Gold Duſt ; and ſending only ſome coarſe Cloath, and no 
« Gold Duſt.” 


In Tremaine, * Title Indi&ments for Cheats, —All of them V. Tre 


either lay a Conſpiracy, or ſhew ſoinething amounting to a maine's 
falſe 7. 4 7 7* 5 8 _ of the 
rown, pa. 
A mere Civil Wrong will not ſupport an Indictment. And TOY 
here is no Criminal Charge: It is not alledged “ that he 
« uſed falſe Meaſures.” The Proſecutor ſhould have ex- 


amined and ſeen that it was the right and juſt Quantity, 


Mr. Norton pro Rege, offered the following Reaſons why 
the Judgment ſhould not be arreſted. 


The Defendant has been convicted of the Fact. He may | 
bring a Writ of Error, if the Indiftment is erroneous, 


* — — —̃ — 


This is an indidable Offence; Tis a Chat, a public. 
Fraud, in the Courſe of his Trade: He is ſtated to be a 
Brewer, There is a Diſtinction between private Frauds, and 
Frauds in the Courſe of Trade, The ſame Fat may 


be a Ground for a private Action, and for an Indictment 
too. | | 


None of the cited Caſes were 2 Verdict. It might here 
(for Aught that appears to the Contrary) have been proved 

That he ſold this leſs Quantity, by falſe Meaſure: And 

Every Thing ſhall be preſumed in favour of a Verdict. And | 
here is a falſe Pretence, at the leaſt : And it appeared upon | 
the Trial co be a yery foul Cale, 


The 
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* P. 1127. The Counſel for the Defendant, in Reply, ſaid that No- ys 
| thing can be intended or preſumed, in a Criminal Caſe, but W 
ſecundum allegata et probata : It might happen without his of 
own perſonal Knowledge. And they denied any Diſtinction h 
between this being done privately, and its being done in the h 
5 Courſe of Trade. | | 
[\ Lord Mansr1itLÞ-— The Queſtion is, Whether the is 
1 Fact here alledged be an indidable Crime or not. The Fact 8 
alledged is : 
. avs (Then His Lordſhip ſtated the Charge, * verbatim) 1 
— The Argument that has been urged by the Proſecutor's b. 
Counſel, from the preſent Caſe's coming before the Court C 
after a Verdict, and the Caſes cited being only of quaſhing G 
upon Motion before any Verdict, really turns the other Way: fc 
Becauſe the Court may uſe a Diſcretion, Whether it be el 
* right to quaſh upon Motion, or put the Defendant to ſu 
 * demur ;” But after Verdict, they are obliged to arreſt the th 
Judgment if they ſee the Charge to be inſufficient. And in Cc 
a Criminal Charge, there is o Latitude of Intendment, to in- m 
clude any thing more than is charged: The Charge muſt be a 
explicit enough to ſupport itſelf. Je 
Here the Fact is allowed ; but the Conſequence is denied : ſo 
41 The objection is, that the Fact is not an Offence indictable, 0 
1 though acknowledged to be true as charged. by 
Wo And that the Fact here charged ſhould not be conſidered 
1 as an indictable Offence, but left to a Civil Remedy by an ad 
1 | Action, is reaſonable and right in the nature of the Thing: n 
1 Becauſe it is only an inconveyance and Injury to a private a 
1 Perſon, ariſing from that private Perſon's own Negligence 
*t and Careleſſneſs in not meaſuring the Liquor, upon re- C 
it ceiving it, to ſee whether it held out the juſt Meaſure or 
5 not. 
ll The Offence that is indictable muſt be ſuch a one as 
| „ affects the PuBLIc. As if a Man uſes falſe Weights and n 
j Meaſures, and ſells by them to all or to many of his Cuſto- H 
=_= mers, or uſes them in the general Courſe of his Dealing : So, o 
1 if a Man defraudes Another, under falſe Tokers, For theſe tl 
i are Deceptions that common Care and Prudence are not ſuffi- 4 
| | cient to guard againſt, So, if there be a Conſpiracy to 
| | cheat ; For ordinary Care and Caution is no Guard againſt 0 
i this. 
0 Thoſe Caſes are much more than mere private Injuries: 
„ They are public Offences. But here, it is a mere private Im- f. 
x poſition or ee : No falſe Weights or Meaſures are C 
ö uſed; No falſe Tokens given; No Conſpiracy * an h 
1 . ; f mpo- 1 


i * as# VB, <5 os 
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* Impoſition upon the Perſon he was dealing with, is deli- * F. 1128. 
vering him a leſs Quantity inſtead of a greater; which the 

other careleſsly accepted. Tis only a Non-pertormance of 

his Contract: For which Non pertormance, He may bring 

his Action, 


The Selling an unſound Horſe, as and for a ſound One, 
is not indictable: The Buyer ſhould be more upon his 


Guard. 


The ſeveral Caſes cited are alone ſufficient to prove, That 
the Offence here charged is t an indifable Offence, But 
beſides theſe, my Brother Deniſon informs Me of another 
Caſe, that has not been mentioned at the Bar. It was M. 6 
G. 1. B. R. * Rex v. Wilders, a Brewer; He was indicted * I have a 
for a Cheat, in ſending in, to Mr. Hicks, an Ale-houſe keep- "*<Account 

na of this Cale, 
er, ſo many Veſſels of Ale marked as containing ſuch a Mea= qo... 
ſure, and writing a Letter to Vir, Hicks, aſſuring him that aid that the 
they did contain that Meaſure ; when in Fact they did not Proſecutor 
contain ſuch Meaſure, but fo much leſs c. "this Indict- gs 
ment was quaſhed on Argument, upon a Motion: Which is 9 
a ſtronger Caſe than the preſent, 
his own 

Careleſſneſs; and inſtanced the Caſe of ſelling an unſound Horſe, affirming Him to be 
ſound : And they Held that ſuch private unfair Dealings which did not affe9 the Pod- 
lic, were not indictable Crimes; unleſs accompanied with falſe Tokens, or Conſpara- 
cy, or Selling by falſe Weights or Meaſures. 


Therefore the Law is clearly eſtabliſhed and ſettled ; 
and I think, on right Grounds : But on whatever Grounds it 
might have been originally eſtabliſhed, yet it ought to be 
adhered to, after 1t 1s eſtabliſhed and ſettled, 


Therefore, (though I may be ſorry for it in the preſent 
Caſe, as circumſtanced ;) The judgment mult be arreſted. 


Mr. Juſt. DE NISSwo n concurred with His Lordſhip. 


This is nothing more than an Action upon the Caſe tur- 
ned into an Indictment, "Tis a private Breach of Contract. 
And if this were to be allowed of, it would alter ihe Courte 
of the Law; by making the injured Perſon a H/:txos upon 
the [ndictment, which He could not be (tor hiwteli) in an 
Action, 


Here are no falſe Weights, nor falſe Meaſures ; nor any 
falſe Token at all; nor any Conſpiracy. 


In the Caſe of The Queen v. Maccarty et al” + there were +46 M2 
falſe Tokens, or what was conſidered as ſech. In the 301. 2 14. 
Caſe of || The Queen v. Jones, 1 Salk, 5579 the Defendant Reym1179- 
had received 20/. pretending to be fent by One who did 2 {+ 


not ſend it him Et per Cur, lt is not indictable unleſs __ Ad” 


he 105+ S. &. 
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* P,1129.* © he came with falſe Tokens: We are not to indict one 
g " oy for making a Fool of another ; Let him bring his m 
Action. \ 


0\ 
. | co 
f If there be fal/e Tokens or a Conſpiracy, it is another Caſe. in 
dw % The Queen v. Maccarty was a * Conſpiracy, as well as falſe th 
0. . 
302. parti- Tokens. Rex. v. Wilders was a much ſtronger Caſe than 
cularly, this; and was well conſidered : That was an Impoſition in | 
the Courſe of his Trade; and the Man had marked the Veſ- ſa 
ſels, as containing more Gallons than they did really eon- ſe] 
tain, and had written a Letter to Mr, Hicks, atteſting that of 
they did ſo. | for 
| | an 
But the preſent Caſe is no more than a mere Breach of Con- thi 
tract: He has not delivered the Quantity which he under- Co 
took to deliver, | Le 
| W 
The Court uſe a Diſcretion in qua ſning Indictments on wl 
Motion: But they are obliged to arreſt Judgment when the By 
Matter is not indicbable. And this Matter is nt indictable: de 
Therefore the Judgment ought to be arre/fted. 
Mr. Juſt. Fos TER We are obliged to follow ſettled 
and eſtabliſhed Rules already fixed by former Determinati- 
ons in Caſes of the ſame kind, | 
The Caſe of Rex v. Wilders was a ſtrong Caſe ; (too | 
ſtrong perhaps; for there were falſe Tokens: the Veſſels 
were marked as containing a greater Quantity than they 4 
really did.) | e ing 
Mr, Juſt, Wi.MmorT concurred. This Matter has been | 
fully ſettled and eſtabliſhed, and upon a reaſonable Foot. de 
The true Diſtinction that ought to be attended to in all Fo 
Caſes of this kind, and which will ſolve them all, is this N 
That in ſuch Impoſitions or Peceits where common Pru- 
dence may guard Perſons againſt the ſuffering from them, 
the Offence is not indictabſe, but the Party is left to his M 
Civil Remedy for the Redreſs of the Injury that has been the 
done him: But where falſe Weights and Meaſures are uſed, of 


or falſe Tokens produced, or ſuch Methods taken to cheat 
and deceive, as People can not, byany ordinary Care or Pru- 
dence be guarded againſl, there it is an Offence indictable. 


In the Caſe of Rex v. Pinkney. P. 6 G. 2. B. R. upon an 
Indictment “ for ſelling a Sack of Corn (at Rippen Market) ; 
« which he falſely affirmed to contain a Wincheſter Buſhel, | 
« ubi reverd et in facto plurimum deficiebat &c,” Ihe In- 
dictment was quaſhed upon Motion, 


In 5 


” 


7 „ 


Hilary Term 1 Geo. 3. 


—_ 


In the Caſe now before Us, the Proſecutor might have *. 1130. 


meaſured the Liquor, before ho accepted it: And it was his 
own Indolence and Negligence if He did not. Therefore 
common Prudence mi 7 have guarded him againſt ſuffer- 
ing any Inconvenience Þy the Defendant's offering him leſs 
than he had contracted for, | 


This was the Caſe of Rex v. Pinkney : And it was there 
ſaid, That if a Shop-keeper who deals in Cloth, pretends to 
ſell Ten Yards of Cloth, but iaſtead of Ten Yards bought 
of him, delivers only Six, Yet the Buyer cannot indi him 
for delivering only Six; Becauſe He might have meaſured it, 
and ſeen whether it held out as it ought to do, or not. In 
this Caſe of Rex v. Pinkney, and alſo in that Caſe of Rex uv. 
Combrun, a Caſe of Rex v. Nicholſon, at the Sitting before 
Ld. Raymond after Michaelmas Term, 4 C. 2. was mentioned; 
Which was an indictment for ſelling Six Chaldron of Coals, 
which ought to contain 36 Buſhels each, and delivering Six 
Buſhels ſhort; Lord Raymond was ſo clear in it, that He or- 
dered the Defendant to be acquitted. 


Per Cur, unanimouſly. 
The JupGMEeNT muſt be“ axzesTeD. 


Rex verſ. Dunnage. 


THIS Caſe was exaQly the ſame Point with that of Rex 
v. Wheatly, which was determined this very morn- 


ing. lu | Pa. 1126. 
The Defendant ſtood indifted for knowingly ſelling and 


delivering Three Buſhels and a half of Oats, as and for 
Four Buſhels, which wanted half a Buſhel of the juſt and 
due Meaſure ; with Intent to deceive and defraud Cc. 


Upon Mr. Stores Motion to quaſh this Indictment, and 
Mr. Nortorn's agreeing that it could not be ſupported, ſince 
the Determination of the Court this morning, in the Caſe 
of Rex v, Wheatly, 


This Indic TMENT was alſo QUASH ED ;—the Rule 
for ſhewing Cauſe why it ſhould not be ſo, being 
made abſolute without Argument. 


V. Rex v. Oſborn. poſt. pa, 1697. roth June 1765. 


Par IV. Vor. 1. 6 The 


S. P. ac cerd. 


Me 
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P. 1131. *The following Caſe may be conſidered as One of this * 
Term, becauſe the Certfficate bears Date in the Vaca- ſe 
tion next following it, and nearer to Hilary Term than 21 
to Eaſter Term. | 1 no 8. 
| 3 Yo 2 | B. 
Selwyn Eſq; verſ. Selwyn Widow and Others. A 
| t | e 
HIS Caſe came out of Chancery, for the Opinion ed 
of the Court of King's Bench. 115 " 
| 6 
It was twice me here, and both Times very elabo- th 
rately and well; firſt by Mr. Sewell, for the Plaintiff, and M 
Mr. Charles Yorke, Solicitor General for the Defendants, ce 
in Eaſter Term 1760, 33 G. 2: and again in Michaelmas to 
Term 1760, 1 C. 3. by Mr. De Grey, for the Plaintiff, and : 
Mr. Norton for the Defendants. y . 2 
The Cauſes in Chancery were thus intitled— Pr 
| . 8 L on 
Between George Auguſtus Selwyn Eſq; now) 5 
the Fldeft Son and Heir of 55 Plaintiff; = 
Selwyn Eſq; deceaſed, | lin 
Mary Selwyn Widow and admini- | = 
ſtratrix with the Will annexedof Defendants; th; 
the ſaid John Selwyn, and Others, we 
e PA „ 8 
Between The ſaid Mary Selwyn Widow, Plaintiff; Re 
| of 
The ſaid George Auguſius Selwyn I ; nu 
and Others, W. Rene. th 
| 3 | | 425 Se 
The Caſe ſtated ſeveral Family-Settlements and Tranſ- wi 
actions: By which it appeared that the Premiſſes were lis Ye 
mited in ſtri& Settlement to 7%n Selwyn the Elder for Life; Ye 
Remninder to his firſt and every other Son by his Wife Ma- | 
+y, ſucceſſively, in Tail Male; Remainder to John Selwyn 
the Elder and his Heirs, ©  - | 
Join Selwyn the Younger was the Eldeſt Son; And, as N 
ſuch, ſeiſed of the Remainder in l'ail Male. * 
| 0 
By Bargain and Sale, dated 20% April 1751, inrolled in Ye 
the Common Pleas, between the ſaid Jo/n Selwyn the Elder 
and 7o/n Selwyn the Younger of the firſt Part, John Wake- m 
lin Gent. of the ſecond Part, and Francis Donce Gent. of 0" 
the third Part, It is Witneſſed that for barring All Eſtates- bu 
Tail Remainders and Reveſions of and in the Meſſuages Ta 
4 | * Farms ; 
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Farms Lands and Hereditaments after mentioned, and for P. 1132. 
b ſettling and limiting the ſame to and for the Uſes Intents 
and Purpoſes and in Manner after mentioned, the ſaid Jahn 
Selwyn the Elder and John Selwyn the Younger did Grant 
Bargain and Sell unto the ſaid John Wakelin and his Heirs; 


R All thoſe two Farms Lands and Hereditaments in the Poſ- 
ſeſſion of the ſaid Join Harris and William Harris mention- 
] ed in the ſaid Bargain and Sale of the 12th of June 1550 | - 


with the Appurtenances, and the ſaid 4 Farms in the In- 
dentures of Leaſe and Releaſe of the 1ſt and ad of April 175 1, 


1 then in the ſeveral Tenures of William Gaſcomb, fohn Frint, 4 
1 Mary Print, and Jane Cannon, and with their Appurtenan- q 
: ces, and the Reverſion and Reverſions Ic: To hold to and 
s to the Uſe of the ſaid Jo/n Wakelin and his Heirs, To the 
1 Intent He might become Tenant of the Freehold, to the End 


9 Common Recovery might be ſuffered of the Premiſſes 
comprized in that Indenture of Bargain and Sale. For which 
Purpoſe, it was agreed that the ſaid Francis Donce ſhould; 
on this Side or before the End of Zafter Term then next, or 
of ſome ſubſequent Term, proſecute a Writ of Entry upon 
Diſſeiſin of the ſame Premiſſes, againſt the faid 7%n Wake - 
lin; who was to appear and vouch over to Warranty the 
ſaid John Selwyn the Younger, who was to vouch the Com- 
mon Vouchee, And it was thereby declared and agreed, 
4 that from and immediately after the ſuffering the ſaid Com- 
mon Recovery ſo as aforeſaid or in any other Manner or at 
any other Time ſuffered or to be ſuffered, the ſaid Common 
Recovery and All and Every other Common Recovery or ic 
3 Recoveries then-to-fore or then- after to be had or ſuffered f 
of the ſaid Premiſſes between the ſaid Parties, ſhould en- 
nure, and the Recoverors ſtand ſeiſed of the Premiſſes, to { 
the Uſes aftermentioned, viz. To the Uſe of the ſaid John 1 
Selwyn the Elder for Life, without Impeachment of Waſte, | 
with Power to grant Leaſes for any Term not exceeding 21 


* * *** 1 1 — =_ d 
yy * 2 = 4 
- 
— — — — IVY xt ot .— — —ê 


- Years; Remainder to the Uſe of the ſaid 7% Seluyn the 
; Younger, his Heirs and Aſſigns for ever. | 
i Eafter Term ended on the 20th of May 1951, 
On the zoth of May 1751, The Writ of Entry was ſued 

Out. a b ; | 
7 This Writ of Entry was returnable in 15 Days from the | 

Holy Trinity; which was the 16th Day of June in the ſaid 1 
* Year 1751. Trinity Term began on the 7th of June 1751. 1 
r On the 8th of June 1751, Jeln Selwyn the Younger | 
5 made his Will in che Words or to the effect following, vi. 
f This is the laſt Will and Teſtament of me Jo/n Selwyn 


- te the Younger ;z which I now make and publiſh in order to 
8 « ſettle my Real Eſlate in ſuch prudent Manner as to conti- 
8 | Gg2 «© nue 


1 


5. At. 


— 


— — 
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P. 1133. 4, nue the ſame in my own Family. And for that Pure 


* poſe, I do hereby give and deviſe unto my Honoured 
* Father Jon Selwyn Eſq; All that my Manor or Lordſhip 
© of Lugger/all in the County of Wilts,-and all my Manor 
& of Matſen in the County of Gloucefter, with the Rights 
„ Members and Appurtenances thereunto belonging, and 
& all other my Manors Meſſuages Farms Lands Tenements 
« ReQtories Adyowſons Rents and Hereditaments whatſo- 
cc ever, and all the Freehold and other Eſtate of Inheri- 
«tance whereof I the ſaid 7% Selwyn the Younger or an 

« Perſon or Perſons whatſoever In I ruft for or to my Uſe 
« are or is ſeiſed or poſſeſſed either in Poſſeſſion Reverſion 
« Remainder or ExpeQancy, and all my Eſtate Right Ti- 
« tle and Intereſt therein; 'To hold the ſame unto and to 
« the Uſe of my ſaid Father his Heirs and Aſſigns for ever.“ 


On the 14th of June 1751, the Bargain and Sale of the 
20th of April 1951, was acknowledged by John Selwyn the 
Elder before Mr. Juſt, Gundry in Court, and afterwards in- 
rolled, | 


The Writ of Entry ſur Diſſeiſin en le Poſt was re turna- 
ble on the 16th June in the ſame Year. | | 


The Writ of Sen was teſted 19th June; returnable 


The Sheriff executed the Writ of Seiſin, on the 22d of 
une 1751: And on the 26th of the ſame June, He made 
is Return on the aboye Writ. 


Trinity Term ended on the 26% of June. 


Jon Selwyn the Younger died, on the 2775 of June 1951, 


without altering or republiſhing his Will. 


On the Hearing of theſe Cauſes before the Right Ho- 
nourable the Lord Keeper of the Great Seal of Great Bri- 
tain, on the 11th of December 1758, His Lordſhip Ordered 
that a Caſe ſhould be made for the Opinion of the Judges 
of the Court of King's Bench upon the following 


Queſtion—Whether the ſeveral Lands Tebeinents and 
Hereditaments compriſed in the Deed of. the 20th of. Aprit 
1751, PASSED by the Will of John Selwyn the Son. 


The Queſtion turned upon two Points; | 
1ſt. Whether John Sehuyn the Younger, at the Date of 


his Will, had any Uſe Eftate or Intereſt in the Premiſſes, 


to deviſe: 


24 If, He had, Whether the ſubſequent Recovery was 
a Revocation, Eo 52 The 


A 
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* The Certificate returned to the Court of Chancery P. 11 34- 
was dated on 2d March, 17613 and was in the following 
Words, vis. | 


Having heard Counſel, and conſidered this Caſe, 
« (which the Parties, by Agreement between themſelves, 
delayed arguing,) We are of Opinion, That the ſeveral 
„Lands, Tenements, and Hereditaments compriſed in the 
« Deed of the aoth of April, 1751, 488 5 by the Will 
„ of Jolin Selwyn the Son.“ | 

| „ MANSFIELD, 
T. DE NIS Ox. 
«© M. Fos TER. 
% E. WILMuOr. 


Agreeable to ancient uſage, Upon Caſes referred out of 
Chancery, The Court did act give the Reaſens of the ir 
Opinion, nor mention the Ground upon which they formed 
it. Therefore I have omitted the Arguments at the Bar, 
(which were very elaborate, very learned, and very inge- 
nious;) Becauſe they took in many Topics which the 
Court might not form their Judgment upon. 


In the Courſe of the Arguments, The Court repeatedly 
expreſſed their Approbation of the Caſe of Sir Jo/n Ferrers 
and Sir John Curſon againſt Sir Richard Fermor and Others. 
* And therefore it is likely that they conſidered the Whole e Co. Fac. 
as One Conveyance, which muſt relate to the Date of the 643. 
Bargain and Sale; Which was perfected, made abſolute, 
and delivered from ObjeQions, by the ſubſequent Ceremo- 
nies, 


It is probable too, from ſome Expreflions dropped, They 
might think that John Selwyn the Younger, by Virtve of the 
Bargain and Sale, had a voidable contingent executory Uſe, 
to ariſe out of the ſubſequent Common Recovery ;—That 
ſuch a Uſe was deviſable ;—And that the ſubſequent Re 
coyery executed ſuch Uſe, and made it abſolute. 


Note It had been at firſt urged, on behalf of the De- 
fendants, againſt the Plaintiff the Heir at Law, © That the 
Will was made ſubſequent to the Recovery: For that the 
„Will was made on the 8th of June 1751, And the Term: 
begun on the 5th; And the Recovery ſhall relate to the 
« firft Day of the Term, as the Whole Recovery is, both 
in Law and in FaQ, the TranſaQion of One Day: and 
therefore ihe judgment in the Recovery ſhall be conſi- 
« dered as prior to the Return of th: Writ of Entry, and to 
the making of the Will; And that there is nothing ap- 
„ pearing upon the Record, to prevent the Court from 
& conſidering it in this Light,” But Mr. Merten gave up 

this 


„ — 


* „„ — 
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* P. 1135 * this point, (and the Court had hinted at the Diſficulty 
of ſupporting it,) as this was a. Caſe that came out of 


iy. ane 
Pa. 1132. 


Chancery upon Facts particularly ſtated ; And it is 4 here 
ſtared expreſsly © that this Writ of Entry was returnable 
„ in 15 Days from the Holy Trinity, which was the 
*,S$1XTEENTH Day of June: So that if this muſt be 
taken as the Fact, “ that the Writ of Entry was returnable 
„on the ſecond Return of the Term,” and there can be no 
Judgment till after Appearance, Then the Relation to the 
firſt Day of the Term is out of the Caſe, And the Recove- 
ry cannot be till the ſecond Return of that Term. 


* 


The End of Hilary Term 1761, 1 C. 3. 
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Zouch, ex dimiſſ. Woolſton verſ. Woolſton et ab. 


ment. The Queſtion aroſe upon a Deviſe by the 
Will of Chriſtopher Moolſton, who died ſeiſed in Fee of Lands 
in Staverton, Braadhempſton and Meſtogell, in Devon hire. 
All the Defendants except Elizabeth Moolſton were found 
Not guilty, generally; And She alſo was found Not 
guilty, as'to'the Lands in Stavertan; But, as to the Refidue 
of the Treſpaſs, relating to the Lands in Broadhemp/lon- 
and Weftogell, the Jury found ſpecially. 


The ſpecial Finding was as follows 


& Chriftopher Moolſton being ſeiſed in Fee on the 11th of 
Auguſt 1707, of the Lands c. in the Declaration deſcribed, 


in the Pariſhes of Staverton, Broadbempfton, and Weſtogell 


in the County of Devon, and of other Lands in Tor-Newton 
and Tor-Bryan, did, by Will of that Date, deviſe to his 
Wife Mary, Benjamin Abraham, and Jahn Pope, and their 
Heirs, All his Meſſuages Sc. in thoſe Pariſhes, to the fol- 
lowing-Uſes, As to the Lands in Ter-Bryan, to the Uſe of 


- the ſaid Truſtees, for 40 Years after his Deceaſe: And as 
to the Meſſua ges, c. in Stavertan, Brœadbempflen and I. 


rogell, To the Uſe of his eldeſt Son James for Life; Re- 
mainder to Truſtees, to preſerve contingent Remainders; 
Remainder to the firſt and every other Son of James, in 
Tail Male; And in Default of ſuch Iſſue, the like Limita- 
tions to his (tlie Teſtator's) Son Fo/n Fe, Remainder to the 
Daughters 3 in Tail; with like Remainders to the 
Daughters of Jan, and the like to the Leſtator's own 
Daughters; Remaider, as ta Meſtogeil, To the Uſe of his 
own * Heirs; And as to Staverton and Broadhempſton, 


own right Heirs, And as to the Lands, Meſſuages, Ec. 
ip Tor-Newton and Tor-Bryan, ſubject to the Term of 40 
N : Years, 


ouſin . oolſton in Tail, with Remainder to his 


Wedneſday 
15th April 


HIS was Caſe upon a Special Verdict in Ejed- 7 


61. 
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*P.1137, * Years, He limited them, firſt to his Son Tofin, and then 


to his Son Fames, firſt for Life, and then with Limitations 
over, (like to the preceding Ones ;) with Remainder to his 
own right Heirs; And the Truft of the Term was declared 
to be, to raiſe 1000. out of the Rents and Profits of the 
Premiſſes in Tor-Bryan, for his Daughter Elizabeth; pay- 
able, One Moietyat her Marriage, and the Reſidue within 

Months after; and in the mean Time zol. a Year for 

Maintenance; and then the Term to ceaſe, 


Then comes this PRovIso, vix. 


« Provided always, and it is my Will Intent and Mean- 
ing, That the ſaid James Woolfton and John Woolfton, ſe- 
verally and reſpeQively, when they or either of them ſhall 

have an Eſtate in Poſſeſſion, to his or their reſpeQive pro- 
per Uſe or Uſes, of and in the aforeſaid Meſſuages Lands 
<< 'Tenements and Hereditaments, for his or their Life or 
Lives, by virtue of the ſeveral Limitations herein before 
„ mentioned, ſhallhavefull Power Liberty and Authority, 
from Time to Time during his or their reſpective Life or 
„Lives, by Deed or Deeds Writing or Writings to be by him 
or them reſpectiv ely ſubſcribed and ſealedin the Preſence 
<< of two or more credible Witnefles, 7e aſſign limit or ap- 
«« goins, to or to the Uſe of or in Truſt for any Woman or 
* Women that Mall be his or their reſpective M. 1 or Wives, 
« for and during the natural Life and Lives of fuch Woman 
or Women, for or in the Name or in lieu of their Join- 
«* ture or Jointures, AH or any Part of the ſeveral Meſſuages 
* Lands Tenements and Hereditaments to Him or Them 
„the ſaid James W, cel/ton and John W ooljlon herein, before 
© reſpectively limited as aforelaid,” IS 


The Teſtator died on the 12th of Auguſt 1707, 


James entered into is Part, under the Deviſe; And 
Joſin allo, into his Part. ä F ANG 


Fokndied feiſed, leavingonly One Son, named alſo John ; 
who is the Leſſor ef the Plaintiff. | | * 435 


James, being ſo ſeiſed, took to wife the Defendant, then 
Elizabeth Bogau ; And, previous to the Marriage by In- 
denture dated ziſt May 1712, duly executed, between the 
fa id James Ii oolſton of the firſt Part, William Bogan of Gat- 
e:mb in the ſaid County Eſq; and J Legaſſic Clerk of the 
tecond Part, and the ſaid Elizabeth Bogan (viſter to the ſaid. 
Ii illiam Bogan) of the third Part, (Reciting the ſaid Will as 
10 the devite to James, ande Proviſo), In Conſideration 
of the intended Marriage, and in Part- performance of cer- 


tain Articles of Agreement (of the Day before) — 
aid 
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* ſaid Parties, James Moolfton having by virtue of his Fa- P. 1138. 


ther's Will an Eſtate in Poſſeſſion to his own proper Uſe for 
his Life in the ſeveral Meſſuages c ſo deviſed, Doth Ac- 
CORDING TO THE POWER TO HIM GIVEN, AND BY 


VIRTUE THEREOF ond of all and every other Power and 


Powers.and Authorities which to him doth or may 3 
aſſign limit and appoint to the ſaid William Bogan and John 
Legaſſic and the Survivor of them and his Heirs, All that 
Capital Meſſuage Cc and all other Mefſuages Lands Tc in 
$:averton, and his Meſſua ges and all other his Lands in We/- 
togell, and the Reverfion and Reverſions c: Lo hold, as 
to the Lands in Stawerton, to the Trufiees. to the Uſe of 
Elizabeth Bogan fer Life, for and in the Name and in lieu of 
her 9p (to commence from and after the Marriage and 
the Death of James; ) And as to the other Premiſſes in Weſ- 
zogell, to the Uſe of the ſaid Elizabeth Brogan during the 
Joint Lives of herſelf and of Prudence M colſion Widow 
of the Teſlator's elder Brother, for and in the Name and in 
lieu of her Jointure, (to commence from and after the Mar- 
ria ge and the Death of James.) 


In this Indenture is contained a Proviſo, That if the ſaid 
Elizabeth Bogan do not, within 3 Months after Requeſt 
made at the Coſts of ſuch Perſon as ſhall then be Tenant 
of the Freehold, or be ſeiſed of all or any Part of the Meſ- 
ſua ges Lands &c whereof the ſaid James Moolſton ſhall dur- 
ing the Coverture be ſeifed of any Eſtate of Inheritance, 
RELEASE all and every Dower and Claim of Dower, and all 
her Right and Intereſt unto the ſeveral Meſſuages Lands E9c (her 
ſaid Jointure excepted,) Every Thing contained in this In- 
denture ſhould be wid, 20S | 
— 'There was alſo in-this Indenture, a Covenant from James 
Moolſſon with the Truſtees, That He has full Power thus to 
appoint the Premiſſes in Stawerton and Heftogell ; And that 
the ſaid.E/izabeth and his Son by her Hall enjoy according 
to the Intent of this Need and of the Will, free trom all In- 
cumbrances except an Annuity of 5o/. per Annum payable 
(out of Blacker) to the ſaid Prudence: And He covenants 
to make further Aſſurance, within ten Years, if required. 


AFTERWARDS, during the Coverture, James, by Deed 


Poll dated the 15th of February 17 38, (containing a Recital 
of the abovementioned Deviſe to him, and of the ſaid In- 
denture tripartite of, ziſt May 1712, and of the Provito 
therein contained and abovementioned, and that the then 
intended Marriage took Effect,) for and in conſideration of 
the great Love and Afe#i;n which He bore to the ſaid Eli. 
abet now his Wife, and for a BETTER Provifion and 
Maintenance for Her, KE LEASES to Worten Nelſon and Mar- 
Kut bis Wife Executrix of William Bogan the ſurviving 

ruſtee in the Indenture of 31ſt May 1912,thePxavisoes 
| | | contained 
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guilty; but if Sc. then N 


\ 


#contained in the ſaid Indenture and in the Articles of* 
Agreement therein mentioned, | 


 ArTERWARDS, by Indenture dated 3d Ofber 1751, 
Reciting to the fame Effect as is recitedin the Deed Poil of 
15th February 17 38, and alſo reciting that the ſaid Prudence 
Mocolſton (the Widow). was dead and that James Woolflon 
had received the Sum ef 600 J. and upwards which had 
fallen to his Wife Elizabeth ſince their Marriage, ſo that the 
Jointure made for her by the ſaid Indenture tripartite of 

1ſt May 1712, was no Way equivalent to the Fortune He 
had received with Her, He the ſaid James M colſton in con- 
fideration of the Premiſſes and of Love and Affection to. 
the ſaid Elizabeth his Wife, as an IxcREASE to her Join- 
ture, (being then in Poſſeſſion &c wu ſupra.) affigns limits 
and appoints in Purſuance and by Virtue of the Powe R G1- 
VEN HIM BY THE W1LL and of all other Powers and 
Authorities that were in Him, All the Meſſuages Lands Ye 
deviſed to him by his Father's Will, in the ſeveral Pariſhes. 
of We/loge!l, Broadhemp/ton and Staverton (ſpecifying them 
particularly) to Truſtees, to the Uſe of the ſaid Elizabeth 
and her Aſſigns for her Life, as an AyGMENTATION of 
her Jointure. 759 2 i It 1 


The Jury chen find the Value of all the Lands deviſed to 
James Moolſtan to be 1961. 10s. per Annum; wiz, Staverton 

ol. Proadhemp/ion bol. Meſtogell 46. 10s. And that the 
Cha deviſed to Jo/n were of the yearly Value of 250!. 


James died on zoth November 1756 without Iſſue Male; 
leaving only One Daughter now living; and Ten Grand- 
children by another Daughter, Nine of which are now living. 


Elizabeth acl ite all the Premifſes:: deviſed by the 
Will of Chriftepher and compriſed in the ſaid Indenture ; and 
is ſtill poſſeſſed thereof, RL. B05 03 
Joi the Son of John and Leſſor of the Plaintiff, is, and 
has been ever ſince the Death of J his Father, ſeiſed of 
ehe Reſt. | k , q* | 5 E 

Prudence died before James, and before his Making the 
Need dated Odeher 1751. 47900 Datos; 32113 10 
The Leſſor of the Plaintiff entered into the Premiſſes in 
Breadhempſion a nd ee on 30 June 31 G. 2. and demiſed 
to the Plaintiff &. But whether upon the whole Matter, 


the ſaid E/:zabeth be guilty of the Treſpaſs as to the Pre- 
miſſes in Breadhempſtcen and Weſtogell, the Jury know not; 
but pray the Advice of the Court ; And if it ſhall ſeem to 
the Court © that She is guilty thereof,” then they find Her 

ot guilty, 


The 
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* The Queſtion arofe upon thePxoviso inthe Will of P. 1140, 
Chriftopher Woolfton impoxvering his two Sons to make Join- 
tures, and upon the EX ECUTION of that Powe, 


It was argued, on Friday laſt, the 10th of April 1761, by 
Mr. Gould for the Plaintiff ; and now by Mr, Dunning for 
the Defendant, | 


Mr. Goula-—The Queſtion (in a narrow Compaſs) is 
Whether James, Moolſton had not completely EXHAUSTED 
his Power, by executing his Indenture of 31ft My 1712: 
Or Whether any Fower REMAINED in him after the Ma- 
king of that Deed. | 
® 1 Salk. 


He began with laying down ſome of the*General Rules . 
as to the execution of Fowers ; And then propoſed to con- 31. 1 Pure 
ſider, 1ſt, The Senſe and ſubſtance of the preſent Peter; Wms. 149. 


2dly, Whether it was exhauſted, . _—_ 
ran 


Firſt —The Intent was to enable Fames to make a Join- 99% 
ture on his future Wife or Wives, as often as He ſhould 
marry. _ | 


Secondly—lt has been completely exhauſted with reſpeQ to 
this Wife, by the fit Deed ; which has ns expreſs Reſerva- 
tion, nor intended any. It is like the Cafe of Powers of Re- 
vocation ; which can be executed but once, and not 7:ties 
quoties, This was ſettled in the Caſe of Hele v. Bond, 
Prec. in Chancery 474. 


The Lands in Staverten were charged with an Annuity 
of 50/, per Annum to Prudence: And the Intention was, 
hat Staverton when clear of that annuity, ſhould be her 
« Jointure ;”* And She and her Iſſue were to enjoy thoſe 
Lands in Staverton. 4d 


He ſaid He could ſind no Caſes that were quite applica- 
ble to the preſent. Harvey v. Harvey, f in Canc, is not. lach Ne 
Mr. Dunning now ar ued for the Defendant—He enter- — 
ed into the Origin, and went through the Hiſtory of Pot. 224 Fuly 
ers: Which He divided into three Sorts ; | Eridiy 2 
iſt, Naked Powers; unaccompanied with any Intereſt ; | = 3: ap 


(Which He allowed, were to be conitrued ſtrictly ;) 669, 670. 
We | | pl. 20, 21, 
2d. Powers given to Donees in particular Eflates (Which, 2 


though to be conſtrued ſtrictly in favour of Remainder- 
men, yet are extended by Ld. Harcourt, in the' Caſe of 
Beale V. Beale, 1 Peere n,. 244.) 


3d. Powers 
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* 


Caſe, (then Lady Fane Holt.) 


* 


ſelf, or of his Heir who would have been intitled to the 
Fee, if it had not been limited by the Donor's AQ, Of this 
42 Sort is the prefent Power: Where the Donor reſerved a 
Power to the enant for Life, which would otherwiſe have 
deſcended with the Fee; And is part of the old Dominion the 


Donor had over his own Eſtate, 


Theſe have received liberal Conſtructions. Hob. 312. 


Kibbet v. Lee, Tr. 17 Fac. 1. Orby v. Mabun, Eq. Caſes Abr. 
343. pl. 5. 2 Vern, 531. Prec. in Chancery 287. 3 Chano. 
Rep. 102. Rep. Eq. 45. Lady Coventry v. Earl of Coventry et 
af Eg. Ca. Abr. 348. Pl. ig. Lucas 463. 9 Modern 12. 
Viner's Abr. Tit. Powers, 447. A. 13. Pl. 4. 


Ine Point is Whether the ſecond Deed of Appointment 
in this Caſe is well warranted by the Power. 


The Objection can only be to the Manner of executing 


it; «#2. doing it by Two Deeds inſtead of One; For it is 


admitted “It might have been done by One Deed,” 


But the Words of the Power are, © by Deed,or Deeds + 
Which warrants the doing it by Two, Powers of leaſing, 
Jointuring, ſelling, revoking &c. may be executed at 445 


rent Times, and by different Deeds: As was Lady Jane | be” $. 


As to the Caſe of Hele v. Bond, Prec. in Chancery 474 


That Determination was right: For there the Power of. 
Revocation was executed over the whole Eſtate, | 


{ He denied that there was any Thing in the fir/ Appoint- 
ment, which takes away or bars Fames's Right to make a 


Second: Though He admitted that He might not at that 
Dime have any formed poſitive Intention to do ſo. 


The Proviſo in the Indenture of 1ſt May 1 712, « that 


Eli alatb Bogan ſhould releaſe-all Claim to -Dower,” 
Vas to bar HE R, nat him. And He has releaſed that Pro- 


; 3 viſo. 


| Beſides, She never could have Dower out of theſe Lands. 


And the Covenent- to enjoy is only an Eæpre ſſio eorum quæ 


tacitè inſunt > It does not include nor relate to the Remain- 
der-men ; but is only a Tranſadion between the Huſband 
and Wife and her iſſue; and is only for Enjoyment accord- 


ing to the Intent of the Deed: and“ en., 


* 3d. Powers reſer vod by the Donor, for the Benefit of him- 
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* So that this Covenant would not extinguiſh the Power, or“ P. 1142. 
releaſe it, or extend to the remainder- men; but leaves the 
Matter juſt as it found it: It only operated-on the ſubject 


Matter of that particular Deed. 


Therefore theſe /zvo Appointments are not at all incom- 
patible ; but are agreeable to the Intent of the Power and 


of the Parties, 


And there was even a pecuniary Conſideration for the ſe- 
cond jointure z vis. her additional Fortune: (though Love 
and Affection alone were ſufficient.) 8 


As to Authorities The only One, He ſaid, that ſeems 
to impeach the Liberality He contended for, is the Caſe of 
Rattle v. Popham, 2 Strange 992. M. 8 G. 2. B. R: And 


there indeed, the Court looked upon themſelves to be 


bound down to a ſtrict Conſtruction, by W/zthck's Caſe, 
8 Rep. 69. 6. | 

But Harvey v. Harvey, in * Barnardifton's Rep. in Chancery, Ii Manſs 
103, 109. was ſince that Caſe, He then cited it from . 
Manueripr and argued from it to the preſent Caſe, He the — 
alſo mentioned the Caſe of Scrope v. Offley, in Dom Proc“ that Book : 
25th March 1736: which he ſaid was unlike to the preſent For it would 
Caſe and alſo to that of Harvey v. Harvey ; For the latter eg 
is in Point, and proves That ſuch a Power as this is may — 
4% be executed at ſeyeral Times.“ If the Settlement in them upon 
1712, was not intended to be a full and complete Fx ecution reading it. 
of the Power, it ſhall not prevent the making a further He fald ut 
Proviſion afterwards. Here the Remainder-Man is a meer lone, houe- 


Volunteer; there, he was a Purchaſer, ver, to thoſe 
who knew 


the Serjeant and his Manner of taking Notes, that he ſhould ſo often ſfumble upon 
what was right: But yet, that there was not one Cale in his Book, which was ſo 


throughout. 

That Caſe was indeed in a Court of Equity, But the 
ConſtruQions of i Court, and of a Court of Equity, ought 
to be the ſame: Elſe, a defe4ive Execution of a Power 
would be in a better Caſe than a legal Execution of it, 


Mr. Gould, in Reply—The Power was exhauſted by the 
firſt Deed, according to the ſub/antial Intent of the Power 


gien by the Will. The Huſband had Power, it is true, to 


limit from Time to Time upon different Wives ; or upon One 
Wife, at ſeveral Times and by different Deeds, But upon 
this Deed, it manifeſtly appears 10 be, and to be IN r EM- 
ED tobea COMPLETE Fornture by this firſt Deed of 1712: 
And no ſubſequent Event (as the not having Ifſue Male, for 
Inſta nee,) can make any alteration, 


The contraQing Parties, her own Relations and Friends, 
intended that the Lands in Staverton ſhould be the full and 


ae Proviſion for the Jointure of the Defendant —_— 
| k 
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*P.1143: * beth: But as there was an Annuity of 5ol. a Year iſſu- 
Ing out of thoſe Lands during the Life of Frudence, there- 
fore the Farm called Metley, lying in Weftogell, was alſo ſets 
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EM 


tled upon her during the Foint Lives of herſelf and Prudence, 
as a Security againſt that Incumbrance upon Staverton, 
And She was obliged by the Proviſo, to releaſe all Right 
and Tiile of Dower to James's Lands of Inheritance, 


The Covenant from James is confined, © According to 


« the Limitations in the Mill: And the Power given by the 
6 as was, To make a jointure of all or any Part of the 
«© Lands,” | 


I admit that if Janes had declared this to be only in Part 


of her Jointure, or expreſ/sly reſerved a Power to add any 
more, He might afterwards have augmented it: But not hav- 
ing made any ſach Declaration or Reſervation, the Power 
is exhauſted, And it is juſt like the Caſe of Hele v. Bond, 
(a Caſe very ſolemnly determines.) | 


As to the Caſe of [larvey v. Harvey—There, the Power 
never was executed at all. The Power was to ſettle Lands : 
He ſettled a Rent-Charge. It was, at Law, no Execution of 
the Power, It came into Chancery, to ſupply the Defect, 
and make it good, which it was xt before. And the third 
Deed there owed the Intention“ That it ſhould be ac- 
ce cording to the Pxwer reſerved to Edward Harvey by the 
* Deed of 1715,” 


c The * Caſe of Scrope v. Offizy is ſtrong for the Plaintiff 
ere. | ; . 


Lord Manxstrieiv—The material Facts ſtated, are, The 
Deviſe by Chriflopher to his two Sons, in {tri ſettlement ; 
and the Power giventhemto“ ſettie ſointures; Which Power 
22 made Ule of, upon his Marriage in 1712, by ſettling 

ands in Staverton, with a provifional Addition during two 


. joint Lives, of Lands in Meſſogell, (there being an Annuity 
5 


of 500. per Annum payable to the Tettator's elder Brother 

Widow out of Staverton.) In this Deed' of ſettlement, 
there is a Proviſo for the Wife's releafing Dower, and alſo 
a Covenant from Famer, © That he had Power to make 
« the Appointment,” and for Enjoyment under it, He af- 
terwards releaſes her agreement to give up her Claim to 
Dower. Then comes the Indenture of Odber 1751, in 


Augmentation of her jointure. There is nothing ſtated 


in the Verdict, nor any Queſtion made about the Dower. 


The fingle Queſtion is Whether the additional Jointure is 
varranted by the Power, and is a god Execution of it; Or 
whether the Power was totally ex/aufed by the ſettlement 
in 1712. | ; is 
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"== * This Queſtion depends upon two Points: 1ſt. What is “ P. 1144 
7 the Original Conſtruction of the Power; 2d. Whether the 
- Settlement of 1712 has barred James the Huſband from ma- 
king any further Settlement upon the ſame Wife; (provided 
5 it be ſuch as is warranted by the Original Conſtruction of 
t the Power.) | | 


The Firſt Point is=Whether it be neceſſary that this 
o Power muſt be executed all at once; Or whether it may be 
D executed at different Times. | 


The Proviſo in CAri ſtopher s Will which gives this Power, ' 
ives it at large, without any Reſtraint: All is left in the | 
Piſcretion of the Huſband, lt is no bar of Daver; becauſe 
"tis only © for or in the Name or in lieu of Jointure: 

{which does not bar Dower.) The only Limitation to it 
is, that She can not enjoy it longer than her Life, 


It looks as if the Drawer of the Clauſe in the Will, which 
gives this Power, had it in View, © that it mig/t be done 
« at different Times, and repeated more than once.” For 
the words are that the Huſband ſhall have Power © from 
| « Time to Time during his Life, by Deed or Deeds Writing or 
| « Writings, to limit all or any Part of the Eflate to any 
© Woman or Women that ſhall be his Wife or Wives, for 
e and during their Life or Lives:” And it has no meaning, 
other than by applying theſe Words to each reſpedive Wife 
that he might marry, and conſtruing them to impower 
EF: -— AD to make different Settlements upon the ſame 

ne. 


The Anſwer givento this is, © That this Manner of Ex- 
te preſſion is meant to take in the Caſe of marrying diffe- 
* rent Wives, one after another,” | 


oC. cn. a a. 
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But that might have been done without theſe particular 
Words, and by a more general Manner of Expreſſion than 
is here uſed, | | 


So that upon the very Frame and Creation of the Power, 
it is to be executed at different Times, if it ſhall be fo Rf 
thought proper. | | 


The Power in the Caſe of Harvey v. Harwey was in dif- 
ferent Words from theſe, and not fo ſtrong as theſe: The 
Power there was “ to ſettle ſo much of the Premiſſes as 
*© ſhould be of the yearly Value of 603/. for 2 Jointure and | 
*« Proviſion for ſuch Wife during her natural Life.“ That I 

Vas for a Jointure ; One ſpecikic entire Thing; Not © upon | 
| PO a Wife 
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* P. 1145.“ “ a Wife or Wives; Not “ from Time io Time; Nor 
T The “ by Deed er Deeds, Writing or Writings,” It was there 
Mays s.. © That the Power was EXEcuTEeD.! The Lord 
ward mar. Chancellor (Lord Hardwicke) was clear that he might exe- 
riesany Cute the Power at different Limes; le, than the Whole, ar 
other Wife, fit; and then more, It was in that Caſe admitted by Mr. 
; then Wilbraham, „ That it might be executed at different 
yy es * Times,” 'And ſo Lord ' Hardwicke again held, at the 
may ſetile Re- hearing 
x 2 | | 
This Caſe now before Us is infinitely ſtronger than that 
of Harvey v. Harvey: And it is Certain, that in the preſent 
Caſe, the Power might have been executed at different 
Times, upon the original Conſtruction of it. 75 


Second Point This being ſo, It brings Us to the Opera- 


tion of the Deed of Settlement in 1712; and leads Us to in- 


quire, in the firſt Place, What James intended by this Deed, 
which limits the Lands in Stæverton and the Farm in We/te- 
gell to the Uſe of the Defendant Elizabeth, | 


It is argued that they are given Her © for and in the 
Name and in Lieu of her Jointure; And that there is a 
* Covenant, That She and his Sons by Her ſhall en- 


«Cc joy.” 


Nov if this was a Diſpute with the Son of the Marriage, 
I ſhould, even in at Caſe, think that James had not ex- 
hauſted his Power by this firſt Deed, ſo as to bar himſelf 
from adding a further Proviſion, For this is at ſaid to be in 
full of her 13 or in Bar of any further Proviſion, or 
in full gatisfaction of it, or any ſuch Thing: And the Cove» 
nant relates to Chrifopher's Title and Power of Deviſing; 
and is for Enjoyment according to the Will, and to ſupport 
the Title to the Eſtate under the Will. So that this Cove- 
nant does not carry the Thing further than if there had 
been no ſuch Covenant in the Deed. It is only Expreſſio 
errum que tacite inſunt, 
He might notwithſtanding that Covenant, have execut- 
ed the Power for the Benefit of another Wife, if he had 
married One, And it is not natural to ſuppoſe that El/iza- 
 beth's Friends ſhould tie Him up againſt Her, and ub. againft 
a future Wife, who would be a Step-mother to her Chil- 
dren, 01 7 ' 


The Caſe of Scrope v. Offiey is not like this Caſe, That 
Caſe turned upon the Wards—** To be thereafter made 
„ committed or done by them or either of them;” And 
there could be no Iacumbrance but the ſecond ens” 

ub 


S 
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* But if there could have been a Doubt, if the Diſpute P. 1146. 


had been with the Son or other Iſſue of the Marriage; Vet 
this is a Diſpute with the Remainder- Man: And it can not 
be imagined chat it could be the Intention of James Himfelf 
or of any of the Parties to this Deed, © That He ſhould 
. N Himſelf from making a further Proviſion for his 
« Wife, for the Benefit of the Remainder- Man, who was no 
« Party to the Deed, but a mere Stranger to it, and en- 
« joyed a good Eſtate under the Will.” The Remainder- 
Man could never be in the Contemplation of the Parties 
who made this Deed, | 


And as to this Point The Caſe of Harvey v. Harvey is 
very applicable. That was ** ix full for her Jointure, and 


in full Recompence and Satisfaction of Dower or Thirds 


ce at Common Law; And that Power was a Power © to 
© ſettle @ Jointure ;” And He had by the Deed directed 
ALL the Refidue to be paid over to the Remainder-Man, 
But Lord Hardwicke obſerved, that though the Huſband 
barred Her to CL AIM, yet He did not bar Himſelf to G1vs. 


He was, in that Caſe, clear That the former Settlement 
was no Bar againſt the Huſband's making an additional Pro- 
viſion for his Wife under the Power: And ſo am | here, 
There might be many Reaſons very ſufficient to induce Him 
to make an additional Proviſion for Her, For Inſtance, Al- 
terations might have happened to his Family or Fortune, 
ſubſequent to the former Settlement. Here is a Circum- 
ſtance recited and not contradicted, though not expreſsly 
found ; An Additional Fortune came to his Wife ſince the 
former Settlement was made: So that it became really his 
Duty to make an additional Proviſion for Her; as He had 
no Iſſue Male. And there is Nothing in the Settlement of 
1712, to prevent it. 


There is good Senſe in what Mr. Dunning ſaid, “ That 
« Executions of Powers ſhould have the ſame Conſtruction 
4% Force and Effect in Courts of Lab, which they ha ve 
« in Courts of Equity: Becauſe the Statute of Uſes trans- 
ferred that Mode of Real Property, from Equity to the 
Common Law. Whatever is a good Power or Execution 
in Equity, the Statute makes good at Law. 


But in ſome of the early Caſes, they reaſoned in Courts 
of Law, upon theſe Equitable Powers, from Notions ap- 
licable to naked Authorities UnconneQed with any Inter- 
eſt, or to mere legal Powers introduced by other Statutes, 


(ſuch as Leaſes by Eccleſiaſtical Perſons, or Tenants in 


Tail ;) inſtead of adopting the Liberality of Courts of 
Equity, and conſidering theſe Powers brought into the 
Common Law by the ſtatute of Ules, merely as a mope 
of Owner /hip or Property, n 
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*P.1147. #* Conſidering them in his Light, No Doubt could ever 


M. 8 G. 
2. B. R. 

Stra. 992. 
7 8 Co. 70. 


have been made Whether a Man might not do Jeſs than 
* his Power; Or if he did more, Whether it ſhould 
« not be good to the Extent of his Power.“ : 


Courts of Equity reaſoned as they would have done if the 
Statute had not been made; and were forced to a ſſume a 
Juriſdiction to eorrect the too tri and narrow ConſtruQi- 


on put upon Powers and the Execution of them. 


And yet whatever is an Equitable ou Hi to be deemed 
a Legal Execution of a Power: For there can be no Circum- 
ſtances to affect a Remainder Man perſonally in Conſcience, 
when a Power is not duly executed, any more than the Iſſue 
in Tail or the Succeſſor of an Eccleſiaſtical Perſon if a 
Leaſe is not duly made, 


In the Caſe of * Rattle v. Popham, Tu IS Court thought 
themſelves bound by + HT bitlocl 
not to be warranted by the Power, The Widow brought 
her Bill in the Court of Chancery: And Lord Talbot, ar- 
guing from the ſame Premiſſes, the Power and the Leaſe, 
without any other Circumſtance, held the Leaſe to be war- 
ranted by the Power, He ſaid, It was not a defective, but 
a blundering Execution: And He decreed the Defendant ta 


pay all the Coſts, both at Law and in Equity, 


But there are no Precedents which can ſtand in the Way 
of our determining /is Caſe, as it ought to be determined, 
liberally, equitably and according to the true Intention of 
the Parties, Re” 


Mr. Juſt. De vis ox declared Himſelf ſatisfied with theſe 
Reaſons ſo fully given by Lord Mansfield; and that He was 
of the ſame Opinion, | 


Mr. Juſt, WirmoT—Covurts of Law and Courts of 
Equity ought to concur in ſupporting the Execution of theſe 
Powers, which are very convenient to be inſerted in Mar- 
riage Settlements, and are very uſeful to Families: And 
they ought not to liſten to nice Diſtinctions that ſavour of 
the Sophiſtry of Schools; but to be guided by true good 
Senſe and manly Reaſon, 


After the Statute of Uſes, it is much to be lamented that 
the Courts of Common Law had not adopted all the Rules 
and Mͤaxims of Courts of Equity, by which they were 
—— in their Determinations upon them. This would 

ave prevented the Abſurdity of the ſame Party's receiving 
Coſts in one Court, and paying them in Ancther, upon the 
very ſame Litigation, Feet? 


; Put 


s Caſe; and held the Leaſe 


was to revoke the Uſes of the Settlement, and declare 
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gut the preſent Caſe wants no Support, Here the two P. 1148. 
Points are, iſt. Whether this Power was, in its original 

Creation, intended to be ſuch as might be executed at differ- 

ent Times, and conſequently might be ſo, if the Tenant 

for Life thought 'proper to uſe it in that Manner : 2dly. 

Whether the Deed in 1712 prevented and barred the Tenant 

for Life from repeating it a ſecond Lime. 


Firſt—The Intention is clear, That it was originally in- 
tended to be executed at different Times, even upon the 


ſame Woman, 


Then it is to be enquired Whether it might be ſo exe- 
cuted, within the Rules of Law, 


The Determination in the * Caſe of Hele v, Bond was 
certainly right, There, the Power of Revocation was exe- 


cuted over the whole Eſtate, The Power reſerved to A. + 


n C 
« new Ones: And He did revoke the old Uſe, and limit 414 


new Ones, without annexing any ae Power of Revocati- 
on to theſe e Uſes. There, the firſt Power of Revoca- 
tion did not ride over the zew Ules ; It was executed over 


Here, the Queſtion is, Whether this Power be ſo indivi- 
fible, that it can be only executed once. | 


Digges's Caſe is in Point, That a Perſon who has ſuch 
« a Power of Revocation may revoke Part at one Time 
* and Part at another; but not the ſame Part twice, unleſs 
* he reſerves a zew Power of Revocation.” 1 Co. 173 b. 


And this Power in the preſent Caſe relates 10 all and x vE- 
RY PART of the Eſtate, by the expreſs Terms of the Pro- 
viſo. It can not therefore be neceſſary to be all done uns 
Flatu ; but may be executed at differert Times : And it is 
highly reaſonable that it ſhould be ſo, There may be many 
cogent Reaſons to render it convenient: As Children be- 
Ing more-or leſs numerous ; A Wife's additional Fortune, 
or her good Behaviour and Merit ; or many other Circum- 
ſtances of a Family. And what is ſuch a Power, but a 
Mode of Conveyance putting the Tenant for Life into the 
ſame Condition as if he was "Tenant in Fee, quoad hoc 2 
Therefore it may be executed at different Times, 


Second Queſtion—Then the only Queſtion is, Whether 
the Deed in 1712 prevents this, and bars James from making 
any further Proviſion for his Wife. 


H h2 Now 
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ed that the PR Ac TIcE in Conveyancing is, 7 releaſe the 
Power and all turther Claim to it, whenever the Power is 
completely executed, and there is no Intention to go any fur- 
ther in the Exereiſe of it. 


And as to the Covenant This Covenant means no more 
than the uſual Covenant for r y- according to the Li- 
mitations in the Will; © that his 
« enjoy it, ſubje4 to the Power given by his Father's Will.“ 


Therefore even if there had been Iſſue Male, and this a 
Litigation with that Male Iſſue of the Marriage, I ſhould 
ſtill have been of this Opinion that I have now declared: 
But, as there is u Iſſue Male, it would be abſurd to make 
the Huſband ſtipulate that He ſhould not provide for his 
Daughter or Daughters and their Children, 


And the proviſo © that the Wife ſhould releaſe her Claim 
to Dower, does not ſtand inthe Way; nor the Releaſe 
of that Proviſo : For though the Huſband might mean to 
bind Her from cLA1MING any more, Yet he did not mean 
to bind Himſelf from G1vinc Her more, if He ſhould think 
fit. It would be abſurd to ſuppoſe that the Parties to the 
Deed underſtood or meant it in that Light, Therefore no 
Inference can be drawn from this Proviſo. 


Per Cur, unanimouſly, 5 
Juden Nr for the DrFENDAN . 


7 Rex verſ. Sir Willoughby Aſton Bart. and John 
2.1 : Dodd Eſq ; etal. J 


AR. Alton and Mr. Schutæ ſhe wed Cauſe againſt a Rule 
obtained in the laſt Term upon the Motion of Mr. 

Norton, for Sir Willoughby and Mr Dodd, as Juſtices of the 
Peace for the County of Berks, and Mr. James Head, Treaſu- 
rer of the ſaid County, to ſhew Cauſe why a Writ or 
Writs of Mandamus ſhould not be awarded, directed to them 
All, Requiring them the ſaid Juſtices to make an Order or 
T Orders upon the ſaid Treaſurer, to re-imburſe the Pariſhio- 
* ners of the Pariſh and Borough of Newbury in the ſame 
| County the Sum of 114“. 18. expended by the Officers of 
that Parifh, for the Relief of the Wiwes and Children of ſe- 
veral M1iL1iTia-Me x ordered out in adu Service, in Pur- 
ſuance of Orders of the ſaid two Juſtices made for that 
Purpoſe in the Months of Auguſt September and November in 


the Year 1759 ; and requiring him the ſaid Treaſurer to 


pay the ſame, 
; Mr. 


*. 1149. Nou as to the Frame of the Deed, it muſt be obſery- 


iſe and her Iſſue ſhall 
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* Mr. Altan made a Doubt Whether the Diredi of the e P. 11 50 


Writ was rightly prayed: Or whether it ought not rather 


to have been prayed to be directed to the * S-ffions, But . Feat's 


however, he ſaid, the Juſtices at Seſſions were very 1eady 
to make any Order that the Court ſhould think right aſſoon 
as they ſhould be informed what the Opinion or Senſe of 
the Court is; And that they would do this voluntarily, 
without being compelled by Mandamus ; But that at pre- 


| ſent, and until they ſhould know the Senſe of the Court, 


They were of Opinion 


1ſt That a Subſtitute of a Militia-man is not properly a 
Militta-Man within the Meaning of 31 C. 2. c. 26.4 28. 


2dly. That, as the Town of Newbury does not contribute 
to the County-Stock, but have a ſeparate Stoch of their own 
which was admitted to be true,) they were not intitled to 
e re-imburſed out of the County-Stock, for the weekly 
Allowance made to the Families of any Newbury Men who 
ſerved as Subſtitutes; But that ſuch Allowance ought to 
be paid out of the Newbury Stock, and not out of the 


Caunty- Stock. | 


Mr. Norten, contra, inſiſted, 1, That a Subſtitute was 
properly a Militia-Man, within the Meaning of the Act of 

1G. 2. c. 26 S 28, Eſpecially fince the Cunſtruction which 
he Legiſlature themſelves, have put upon it, by the ſubſe- 
quent Act of 33 C. 2. c. 22. F 1» 6. and particularly by the 
Preamble of this latter Statute, 


2dly, That the Pariſh of Nexwbury. have a great many of 
their inhabitants who are willing to ſerve as Subſtitutes for 
Others; And that many Newbury-men ſerve as Subſtitutes 
for other Newbury-men; and many of them as Subſtitutes 
for ſuch Militia: men as are reſident out of Mewbury, and In- 
habitants of other Parts of the County. And he thought 
his Requeſt was very fair and equitable: for that He did 
not deſire to be reimburſed out of the County-Stock, for 
the Allowances made to the Families of any Newbury-men 
that had ſerved as Subſtitutes for other Newbury-men, but of 
thoſe Newbury-men only, who had been ordered cut into ac- 
tual Serwice, as Subſtitutes for ſuch Militia-men as were not 
Inhabitants of Newbury, but of other Parts of the Count 
at large; purſuant to 31 G. 2. c. 26. F 28. whereby it is 
enacted © That when any Militia-man ſhall be ordered out 
« into actual Service, leaving a Family not of Ability ro 
« ſupport themſelves during his abſence, the Overſeer. or 
« Overſeers of the Pariſh where ſuch Family ſhall reſide 
„ ſhall allow to ſuch Family ſuch weekly Allowance for 
« their Support, until the Return of ſuch Militia-man, as 


Caſc,6M:d. 
225, 310. 


“ ſhall be ordered by any One Juſtice of the Peace; ſuch 


« Allowance to be re-imburſed cut of the County Stack, by 
2 the 
* 


2 2 2 . ung N * 
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P. 1151.“ the Treaſurer of the County: And ſuch Treaſurer 


« ſhall be allowed the ſame in his Accounts,” 


Lord Mans ie UD was clear in his Opinion, againſt 
that of the Juſtices, in both Points. | 


iſt, A Subſtitute muſt, fnce the Act of 33 C. 2. c. 22. 
be conſidered as a Militia-man within the 31 G. 2. c. 26. 
For though there might have been a Doubt upon the for- 
mer Act (at the firſt making of it) Whether a Subſtitute 
<< was a Militia-man for this Purpoſe;” Yet this Doubt is 
removed by the latter AQ, which is a plain declaratory le- 
giſlative Expoſition of the former: The Preamble recites 

Glauſe, and puts this Conſtruction upon it, 
„That Subſtitutes are Militia-men within it.“ 

2dly. As to the Re- imburſement out of the County-Stock, 
for the Allowances made (under a proper Order) to the Fa- 
milies of ſuch Mæobury-men as have been Subſtitutes for 
Inhabitants of the other Parts of the County—It is very rea- 
ſonable and equitable; And they do not claim it for the 
Family of any one who was Subſtitute for a Perſon drawn 
out of the Liſt for their own Diſtrict. 


Mr. Juſt, Dznisow and Mr. Juſt, WIL Mor were of 
the ſame Opinion, 


However, as this Queſtion was a very general one, and 
might affect other Parts of the Kingdom as well as this 
County of Berks, They offered Mr, 4/on to conſider fur- 
ther of it, if he had any Doubt about their preſent Opi- 
nion. 


But Mr, Altan declared he had not: And he anſwered 
for the Juſtices, that they would conform themſelves to 
the Opinion of the Court; which they were only deſirous 
to be appriſed of, in Order to make it the Rule of their 
Conduct. | 


Upon which Declaration, Tu Cour thought it un- 
neceſſary to make any Rule or Order in Form, upon the 
preſent Occaſion. 


Bevan verſ. Protheſk. 
T. a long Motion about the Stay of Proceedings in an In- 


ferior Court | 


Tnis Cour held, that the Delivery of a Recordari 
facias loquelam, to the Clerk of a County-Court, after In- 
: ; terlacutory 
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®* terhcutory Judgment and before final Judgment, is a Stop P. *1 152 
to all further Proceedings in that Court. 


They likewiſe held, That the Officer of the inferior 
Court can not refuſe paying Obedience to the Writ, under 
Pretence of his Fees not being paid to him: For He is oblig- 
ed to obey the Writ ; and has a proper Remedy, which He may 
take, for ſuch Fees as are due to Him, 


Stevens ver/. Evans et al. Tueſday aiſt 


HIS was an Action of Trover, for Cattle: In which, 
1 2 Special Caſe was agreed upon, for the Court's Opi- 
nion. 


The Special Caſe ſtates, That on the 1274 of April 1759, 
an Aſſeſſment was made and allowed at a Veſtry of the In- 
habitants of the Pariſh of Mix in Eſſex, to re-imburſe to 
Stephen Durant, the Overſeer, the monies laid out in the 
Half Year ended on 1 Monday then next enſuing the 
Date, for the neceſſary Relief of the Poor of the ſaid Pa- 
riſh of Wix, by the ſaid Stephen Durant the Overſeer c. 
Which Aſſeſſment was in due Manner allowed and confirm- 
ed by two Juſtices of the Peace &c, and Publiſhed in the 
Church Fc. That William Veſey was therein aſſeſſed g/, 
11s, That afterwards, viz. on 18th July 1759, William 
Veſey died inte ſtate. That on 12 December 1759, Apui- 


' NISTRATI1ON of his Goods &c, was granted to John Ste- 


vent, the Plaintiff ; who poſſeſſed himſelf of his perſonal, 
Eſtate, and particularly of the Cattle in the Declaration 
mentioned, 


That on the 14th of Famury 1960, two Juſtices of 
Peace executed a Warrant ; in which Warrant, the ſaid 
Rate or Aſſeſſment is recited ; And the Warrant alſo recites 
That whereas it appeared on the Oath of Stephen Durant 
the late Overſeer, « that the ſaid g/. 115. had been lawfully 
* demanded of the ſaid William Veſey deceaſed, and of his 
« Widew and Repreſentative Suſannah Veſey, ſince his De- 
« ceaſe, who hath refuſed and doth refuſe to pay the ſame”; 
It requires the Church-Wardens Overſeers and Conſtables, 
Oc, to make 4 Diſtreſs of the GooDs AND CHATTELS 
OF. THE LATE WILLIAM VESEY ; and if within fix 
Days next after ſuch Diſtreſs, the ſaid ſum of g/, 11s, and 
alſo reaſonable Charges of the Diſtreſs, rendering the Over- 
plus to Her the ſaid Suſanna Veſey, be not paid on Demand, 
then to ſell fc: And if no Diſtreſs. be to be had, then to 
certify the ſame ; ſo that ſuch further Proceeding may be 
had therein, as to the Law doth appertain, 


By Virtue of this Warrant, the Defendant Goby (then 


Conſtable) and the other Defendant Durant (the late 2 
R eer 


April 1 761 . 
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* P. 1153.“ cer at Mix aforeſaid on the 19th of January 1760, diſ- 
trained the Cattle, and ſold them for 15!. Which Cattle ſo 
diſtrained, were the Cattle of the ſaid William Veſey in his 
Life-time and at his Death, and were diftrained on the 
Lands in the ſaid Pariſh of W:x occupied by the ſaid Wil- 
liam Veſey in his Life-time. 


„ 


That the Overplus, after Payment of the Rate, was ten- 
dered back. 


That Notice of the Adion was given to the Juſtices. 
Tbe Queſtion upon this Caſe is, Whether the Diſtraining 
and Taking and Selling the Cattle which were the Goods 
of William Veſey, in the Hands of the Plaintiff, his Ap- 


MINISTRATOR, by virtue of the {aid Warrant, was law- 
ful, or not. 


This Caſe ſtood now in the Paper, for Argument. 


Mr. Norton, on Behalf of the Plaintiff, argued that it 
was net lawful ; And an Action of Trover is maintainable 
a ga inſt the Pariſh Officers, for taking them. 


xſt Objection. It is a bad Rate and illegal. 


. Firſt—-It is a Rate made to re- imburſe an Overſeer : 


W hich is a bad Rate, as was ſettled in Tawney's Caſe, 2d 


Ld. Raym. 1009. and 6 Mod. 97. Domina Regina v. Paroch 

de Litileport, 8. C. and 2 Selk, 531. 8. C. Tawney's Cale, 
For, the Overſeer was not obliged to advance the Money 
without a previous Rate: And He may re-imburſe Hime 
ſelf out of the next, made in his own Time. 


Secondly lt is a Rate made for Half a Year ending on 

Laſler Monday next: Whereas a Rate can not be made for 

| longer than a Month. 6 Mad. 98. Tawney's Caſe ut ſupra ; 
413 but called there Domina Regina v. Par,, de Littleport, The 
Reſolution. Gale of Tracy v. Talbot, * in 2 Salk. 5 32. is in Point. | 


2d Objection. There was no Refuſal by the Repreſenta- 
tie to pay the Money, Now there can be no Diſtreſs, 
without a previcus Demand and Refuſal, The Refuſal was 
really by Veſey, who is dead; and by the Widow who was 
net in Fact (though ſhe is in the Caſe ſtated to be) his Re- 
preſentative. 


But ſuppoſing the Objections not to hold, and that 
the Rate and Warrant are gend; Yet the Goods of 
Vejey, are nit dillrainable, in the Hands *. his perſonal 
Repreſ-ntative, for a Rate made upon Veſey Himſelf, — 


- 


There is no inſtance of it, nor any Caſe to ſup- 
e ä port 
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port this: Therefore it ought not to be ſupported. Nor is P. 1154 


there any Neceſſity for it; For the Poor can not ſuffer by 
the Non-Payment of this Money. There are other Proviſi- 
ons for railing the Money. 


This is a Caſus omiſſus : And Lex non curat de minimis, (as 
this is.) The Acts of Parliament give no ſuch Power to the 
Juſtices, as to grant ſuch a Marrant: And nothing can be 
intended in Favour of their Juriſdiction. It is for this Rea- 
ſon, that with regard to the Wages of Servants they are 
confined to Wages of Servants in Hyſbarury only, and can 
not exerciſe ſuch Juriſdiction in reſpect to the Wages of 
other Servants. 


As to any inferred Power, (for there is no expreſs Power} 
None can be pretended, but from 43 Eliz.c.2: For 17 
G. 2. c. 38. makes no Alteration in the Method of compel- 
ling Payment of the Rate, 


It is not the Thing that is rated by 43 Elig. c. 2. Cl. but 
only the Perſan, (the Oecupier;) And Section 4 gives the 
Means of compelling it: And the Occupier alone is the Per- 
ſon there meant; And the Refuſal to contribute according 
to the Aſſeſſment made upon Him, is treated as an Offence ; 
And the Offender is to be ſent to Goal. But the Executor 
or * ape is net an Offender © It is a perſonal Charge. 
An Overſeer could not bring an Action for it, even againſt 
the Perſon charged He mult purſue the particular Remedy 
appointed by the Act. And if ſo, the Court will never 
extend the Remedy, againſt a Repreſentative. 


If an Adminiſtrator ſhould pay this Rate, He might be 


- guilty of a Deva/iavit. And the Compulſion by Diſtrets will 
not alter the Caſe, or be an Excuſe for a Devaſlavit. 


In what Caurſe of Debt is this Rate to be ranked? How 
is the Adminiſtrator to know what Preference it is to have? 


There is indeed a /egiflative Expoſition made, upon this 
head, in anther Statute relating to the Poor Laws: I mean 
17 G. 2. c. 38.Y 3: Which provides a Remedy for the 
Caſe of the Death of an Overſeer who has Pariſh-Money 
in his hands ; and gives the Preference of this Sort of Debt 
to all others; directing the Executors or Adminiftrators of 
the Overſeer to pay it out of the Aſſets, before any of 
his other Debts are paid and ſatisfied.” | 


Therefore, as the Legiſlature have made a Declaration 
in that Caſe, and net in this, It is plain that they did ct 
mean ſo in this Caſe, but meant to leave it to the ordinary 
Courſe of Adminiſtration, | | 

| Mr, 
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* P.kISs, * Mr. Bi/hp, contra, for the Juſtices of Peace, and for 


— 


the Pariſh Officers. 8 


iſt. The Court will not now enter into any ObjeRion to 
the Rate. 


The only queſtions therefore are as to the Warrant, and 
as to the Aſſets being diſtrainable in the Hands of the Repre- 
ſentati ve. N 


As to the Demand of the money upon Feſey Himſelf, It 


was made upon Him; and is ſo ſtated: And as to the De- 
mand upon the Repreſentative, The End and Intention of 
this Special Caſe, was to ſettle the material Point the real 
Queſtion . Whether the Goods of the Perſon rated are or 
are not diſtrainable in the Hands of the Repreſentative,” 


The Practice is with Us, That they are. It is no An- 
ſwer, to ſay That other People are liable to pay, if the 
Perſon rated does not. The Queſtion is, Whether the Re- 
preſentative of the Perſon rated, is or is not liable, 


The Authority to make this Warrant, and to make the 
Diſtreſs in Obedience to it, is founded upon the Stat, of 
34 Elis. c. 2.4 4. which gives this Remedy by Warrant 
and Diſtreſs, upon Refuſal to pay. : 


The Demand of the Money is to be made, and in the 
preſent Caſe was actually made pen the Perſon aſſeſſed à 
And that made it a Debt from Him, There was no Need of 
a Demand upon the Repreſentative : The Aſſets were alrea- 
dy become liable, and remained ſo in his Hands, 


As to the Danger of a Devaſtawit. A Repreſentative. 
could not be guilty of a Devaſfavit, even by paying a ſim- 
ple Contract Debt before a Bond Debt, if he had no Netice. 
of the Bond-Debt: And the Diſtreſs made upon him would 
be a Juſtificatioa to Him for paying it under the Compulſi- 
on of ſuch Diſtreſs. The Aet of 17 C. 2 c. 38. $ 3 makes 
a Debt of this Sort, payable before any other Debts of the 
deceaſed Overſeer, ' | | 


I do not ſay, That the Executor or Adminiſtrator could 
be ſent to Goal, for Non-payment of this Debt: But yet, the 
Aﬀſets in his Hands are diſtrainable, as the proper Fund out of 
which it is to be paid; Eſpecially, as no Afian would lie. 
for it (as Mr. Morten agrees.) 


Mr. Norton, in Reply—No anſwer at all has been given 
And 


to my.Objection to the Rate itſelf 


Ti 
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*And I ſay, that even if the Adminiſtrator were admitted P. 11 56, 


to be liable to pay, yet ſtill there ought to have been a 
previous Demand upon him, 


No ſuch Practice as what Mr. Biſhop ſpeaks of is fated 
in the Caſe; And therefore the Court will intend That 


there is no ſuch : And I believe there zs None; | never heard 


of it before; I take it to be direQly the other Way, 


And, at all Events, the Pogr can not ſuffer : For there 
are other Perſons who muſt make up the Deficiency, in- 
Caſe this Man do not pay. 


This is ſcarce a * Eſtate; becauſe the Widow has 
renounced Adminiſtration, and it is granted to a Creditor, 


This is a Charge upon the Perſon, which dies with Him 
Like Ceſis payable by One who dies; (for which a Bill, in 
the Court of Chancery, can not be revived ; And fo in this 
Court, upon Informations, they are gone by the Death of 
the Party.) | 


And the Adminiſtrator can not poſſibly know in aa 
Caurſe of Adminiſtration to pay this Rate, If an Execy- 
tor or Adminiſtrator pays a Debt of a lower Nature, at that 
Time knowing of others of an higher, it is undoubtedly a 
Dewaſiavit : And here there may be Debts of an higher 
Nature, which the Adminiſtrator may know of. And if 
He is obliged to pay it under Compulſion, He ought to pay it 
without Compulſion ; And vice verſd. 


It is a Charge impoſed ; not a Debt, The Caſe was * Mr. Biber 
left open, upon its being ſtated at the Trial, to all or any denied this. 


other Objections that could be made upon the Face of it. 
There were Other Debts beſide this. 


Mr, Juſt. De Is o. — That makes no Difference. 


The Queſtion is ſtated particularly upon this Caſe ; and 
is confined to the levying the Money upon the Repre/entatives 
of the Perſon charged, 


I ſhould think the Event muſt have often happened, in 
Fact and Experience. 


The Pradice is not ſtated: But however, the Queſtion is 
What the Law is; net What the Pradice is. 
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* P, 1159, It is a Rule, „ That upon a new Statute which pre- 


b ſcribes a particular Remedy ; No Remedy can be taken, 
« but the particular Remedy preſcribed by the Statute.” 


2 clearly, No Action of Debt will lie for a Poor's 
ate. ' 


This Remedy given by the AQ of 43 Elis muſt be con- 
fidered with Analogy to other like Caſes, This Statute con- 
ticers the Perſon rated and refuſing to pay, as an Offender : 
And it gives no Authority but to diſtrain the Goods of the 
OrrENDE R. Therefore No Goods are liable to be dittrain» 
ed, by the Words of this Act, but the Goods of the Offen- 
der Himſelf. 


The A& of 17 C 2. c. 38. § 3. is no inconſiderable Ar- 
gument 'I hat there was e Remedy before the making of 
the Proviſion in that Act of 17 C. 2. c. 38.“ That en 
Sort of Debts ſhould have a Preference of Payment, to 
* all others.“ 


Fnever apprehended, that the Goods of the Perſon aſ- 
ſeſſed to the Rate can be charged in the Hands of the Re- 
preſentative, And therefore (as at preſent adviſed,) I 
Mould think that this Action au lie for taking them, 


agree that this is in the Nature of an Execution: But 
yet it 1s perſonal ; and I do not know that it is a Lien upon 
the Aſſets, | 


Mr. juſt, WiLmoT concurred ; and ſaid He had no 
Doubt about it. 


He thought, the Intention of the Special Caſe, which 
ſtates a particular Queſtion, appeared to, be to ſubmit 
THIS Zueſiim ONLY tothe Court. 


As to the ObjeQions that have been made to the Rate, 
the firſt is of no great Importance: For though you can 
not make a Rate to reimburſe Overſeers ; yet the Over- 
21 ſubra, ac. ſeer may immediately (whilſt in Office) reimburſe Himſelf, 

, . a 2 5 : 
cord. out of the next Money raiſed for the Rate.“ 


And as 10 the Second He ſaid, He believed that whats, 
ever the f Law might be, the Pradice. was, not to make 
theſe Rates * Monthly. 


# gee Taco - 


+ The Law 
ſeems to be, 
that they 


mould either be made Monthly, or at leaſt divided and diſtributed into ſo much per 


Month. VJ. Taxney's Caſe; and allo Tracey v. Talbot, 2. Salk. 53%. and Rex v. 
Juſtices of Middleſex, Hil. 9 G.2.B.R, | | 
| On the Merits——Irt is not expreſsly lated in the Caſe, 
&« that a Demand was made even upon Veſey (the Perton 

te aſſeſſed,) and that He refuſed Payment:“  hough it is fo. 

recited in the Warrant. But that is not material; Forl 

have not the leaſl Doubt, but that the RergesenTATI oo 
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* ought to have been convened before the Juſtices, and aſk- & P. 1158. 


ed © What He had to ſay Why he ſhould not pay the 
Rate aſſeſſed upon Veſey his Inteſtate.“ This Caſe ſeems 
to be like a Scire facias upon a judgment; upon which, 
Execution can not be ſued out againſt the Repreſentatives, 
without aſking them what they have to alledge why it 
ſhould not be taken out. | 


At the Time of the Teſte, they were the hona et catalla 
of the Repreſentative, But if the Teſte had been prior to the 
Death, they would have been bena et catalla of the Deceaſ- 
ed: But if teſted after his Death, they are not his bona ef 
catalla z but the bona et catalla of the Repreſentative. 


Therefore if the Money had been demanded of the Repre- 
ſentative, I ſhould have great Doubt Whether this War- 
rant and Diſtreſs would not have been good: For | can not 
think that by the Death of the Perſon charged with this Rate, 
the Aſſeſſment before made upon Him anddemanded of Him 
would have been quite gone and loſt to the Pariſh, and could 
not have been any Way come at. For though it may be a 
Charge upon the Perſon, (as had been objected.) Vet it is a 
Charge upon Him in reſpect to the Thing occupied; And 
though He be called an Offender, if He refuſe to pay it, yet 
He can be no otherwiſe conſidered as an Offender, than eve- 
ry other Debtor who refuſes or neglects to pay his Debts, 
and thereby renders his Perſon and Goods liable to be ta- 
ken in Execution, is ſo far treated as an Offender, till he 
ſhall comply with the Judgment awarded. | 


And in Experience, I know it to be the Caſe, that theſe 
Payments by Executors or Adminiſtrators are often allowed, 
(I dare ſay I have known it done 50 Times) to go in Dif- 


charge of the Aﬀets of the Teſtator or Inteſtate. I do not 


ſay, in what Courſe of Adminiſtration of Aſſets: But it has 
been very often allowed, I am ſure ; thongh I do not re- 
member that it has been ſertled in what Courſe of Admi- 
niſtration, Indeed it might be of too much Conſequence, 
to put it into the Power of Juſtices of Peace to determine 
upon the Adminiſtration of Aſſets, as to the Courſe in which 
they were to be adminiſtered. 


In a Caſe of Wallis, Adminiftrater, v. Hewitt, at Guildhall, 
at the Sittings after Hil. Term 5 C. 2. before Ld. Ch. Juſt, 
Eyre, in an Action of Treſpaſs, Two Aldermen of London 
had made a Warrant to diſtrain a Man for a Poor Rate. 
The Man died inteſtate : But before that, there had been a 
Demand made upon Him and Refuſal by Him, and a War- 
rant of Diſtreſs granted upon his Refuſal ; And then He 
died Eyre Ch. J. held that a Diſtreſs could not be made 
after his Death; Or if it could, yet the Reprelentateve ought 

o 


. 
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„P. 1159. * to have been ſummoned : And He held the Property to 


be changed, A Caſe was made for the Opinion of the Court 
of Common Pleas: But I could not hear what became of 
it, Lord Ch, Juſtice Eyre was a great Lawyer, 


It would be ſtrange, that a Diſtreſs ſhould be taken u 
on a Man's Goods without hearing Him: And it would 
make ſtrange Confuſion in the Adminiſtration of Aſſets. 
He may have paid or retamed Judgment-Debts prior to 


; this Diſtreſs for the Rate. 


I've no Doubt that the Plaintiff here is intitled to his 
Judgment. | 


Mr, Gould was retained to take Notes for the Defendant. 
But he ſaid that if Mr. Norton infiſted upon the Want of a 
Demand from the Repreſentative, He could not pretend to 
maintain the Caſe on the Part of the Defendants. 


Mr, Juſt. Denison and Mr. Juſt. WI LMo r ſaid, That 
was an eſſential Circumſtance, 


Per Cur. unanimouſly, 
RuLe for the Pos TEA to be delivered to the 
PLAINTIFF, 


Small, ex dimiſſ. Baker, ver/. Cole and Skinner. 


HIS was a Caſe in ExjecTMenrT, ofter a Verdid for 
the Plaintiff, : 


On Saturday the 11th of this Month, Mr, Worten, on 
Behalf of the Defendant, moved in Arreſt of Judgment; for 
that the Leaſe declared upon was, on the Face of it, void; 
being laid to be made in the 2/irty-third Year of King 
George the Third, To hold from the Quarter-Day then 


« laſt paſt ;” an impoſſible Time at preſent, as it is now bat 


the fir/t Year of his preſent Majeſty's Reign. 


The Fact was that the Pleadings were intitled of Hilary 
Term in the 1ſt Year of King George the Third; And the 
Leaſe is laid to be made * in the 33d Year of the 8 a1D 
« King ; To hold ut ſupra:” Which he alledged to be a 


fatal Objection to the very Title of the Plaintiff ; and that 


it can nat be AMENDED in this Suit of Ejedment, 


A Rule was then made, to ſhew Cauſe: And 


Mr, Gould, on behalf of the Plaintiff, now ſhewed Cauſe 
He 


why the judgment ſhould not be arreſted, | 


Inpedit; a 


„ — * 1 "a 


Faſter Term 1 Geo. 3. 


* He agreed the State of the Caſe to be, that the Pla- * P. 1160. 


cita were of Hilary Term in the firſt Year of George the 
Third ; And that 1t was alledged in the Declaration, that 
the Defendant entered c apainſt the Peace of our ſaid 
“Lord the King ;” And that it lays the Demiſe to have 
been made on the zoth of May in the thirty-third Year of 
His s 41D Majeſty, | 


But He anſwered and obſerved, 1ſt. That this is after a 


Verdict: adly. That it is aided and aſſiſted by ſome or One 


of the Statutes of Feofails ; and therefore ſhall not be re- 
Abe by the Court, but altogether diſregarded and over- 


- looked. 


Firſt—An EjeQment being a fiditionus Action, and the 
Defendant confeſſing Leaſe Entry and Ouſter, He conſe- 


quently confeſſes a Leaſe sUrricienr to bring the Title in 


Queſtion : And it muſt be a Leaſe of a Jubſeting Term. But 
as there could be no 33d Year of Hs King therefore the 
Court will apply thoſe Words, © the, 33d Year,” ſecun- 
dum ſubjetam materium, when it comes before them Ar- 
TER à Verdidt. 


In 2 N 1011. Rex v. Biſhop of Landaff, in a Quare 

erdi& was ſolemnly determined to have cured 
the Want of alledging a Preſentation. And if this be con- 
ſidered as an inpeſſible Day, then the Leaſe took Effect from 
the Delivery of the Deed, In the Caſe of Aden v. Eels, 
2 Salk, 662. It was held to be a Time impoſſible, and as 
if no Day at all had been alledged: And Judgment was 
given for the Plaintiff. 


Secondly—It is aided by the Statute of Jeyfail The 


32 H. 8. c. 30. F. 1. cures it, as a Jeofail ; being after 


a Verdict. This can be no more than a mere Feefail; Tis 
a mere Miſpriſion of the Clerk: Therefore the Court will 


overlook it, and give Judgment without any regard to it. 
2 Strange 1011. Rex v. Biſſiop of Landaf, is in Point ſo, 


Beſides, it may be ameNnDED. In the Caſe of Mutt v. 
Denny, 2 Strange 807, A Declaration in Ejectment was 
amended after a Verdi& for the Plaimiff; though there 
was nothing to amend by; on the Authority of Crs, Tac. 
306. and 1 Salk. 48. pl. 5, Biſhop of Morceſter's Caſe. 
And if it may be amended without any Thing to amend by, 
the Court will ſurely aver-/cok it, and not arreſt Judgment 
upon ſuch a trifling ObjeQion. 


Mr. Norton and Mr, Burland were of Counſel for the De- 
fendant, They inſiſted that this Title, made upon the Plain- 
titt's own Declaration, is ſuch as he ca::::2! recover upon For 
ir appears upon the very Face of it,“ that He has W 
4 Title at all.“ . The 


8 2 n A a 
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* P. 1161. The Confeſſion of Leaſe Entry and Ouſter only confeſſes 
that there was in Fact /uc/ a Leaſe as is ſet out in the Decla- 
ration. But if that be a bad Leaſe, it may ftill be taken 
Ad vantage of: As, for Inſtance, where the Leaſe appears 
not to commence till after the Action brought, 


And the Intendment after Verdic goes no further than to 
ſuppoſe that every Thing was actually proved, which ough? 
to have been proved. But this is, at this Time, an impo/- 
fable Leaſe. It is an eſſential defect in the Demiſe : And 
therefore it is neither aided by the Verdict or by any Statute 
of Feofails. This Leaſe laid in the Demiſe could not have 
been proved upon the Trial, If it ſhould be ſuppoſed that 
a Leaſe, to commence from the zoth of May in the fr Year 
of the Reign of George the 'Third, had been proved, it would 
have been a Variance from the Declaration: And if it really 
was a Leaſe dated as it is laid in the Declaration, Such a 
Leaſe would give the Plaintiff no Sort of Title, 


This is nat abſolutely and at all Events, an impoſſible Date; 
but only a future Date: It may be a good Title hereafter; 
though it is nat ſo nom, as the Time alledged is not yet come. 

»7. Car. So that the Plaintiff's AQtion is brought before his Term is 
theww 401, Commenced, And an Ejectment can nt be amenDED; be- 
and 1 Salk. cauſe it is the original Proceſs ; And the original Proceſs can 
48. pl. 6. S. newer be amended, So is 1 Ld. Raym, 528. * And there, 
8 (by the Way,) the Court compelled the Defendant to con- 
Puleſon fels Leaſe Entry and Ouſter, though it was objected ** that 
verl. War- * the Plaintiff could not have judgment, though the Ver- 
burton. F. © diet was given for him.“ In 1 Shower 206, 207, in the 
W's 3. B. Caſe of Bennet v. Gawdey, Ld. Ch. J. Holt held the Decla- 

+ Driver, ration in Ejectment not amendable ; and that u other Leaſe 
en the De is confeſſed, but what is /aid in the Declaration. In 2 Bar- 
riſe of nes 15 3. Ree, v. Dre, ex dimifſ® Stevenſon—"The Demiſe laid 
Scrutron v. in the Declaration can not be amended. 2 Barnes 13, f is in 


Serutien & Point allo, 


But there | 
5 tem e- Theyalſo cited Telv. 182. f Davis v. Purdy, 
J# f . ; 
«6 Ma a- Mr. Gould was proceeding to reply: But 


no õto ſu- 


L pradiclo. 6 | 
K. Lord The S Cour told Him, there was no Occaſion 
Mans to trouble Himſelf, 
VIELD and 
Mr. ſuſt. 
FOSTER Mr, Juſt. De vis o- To be ſure, You can | not alter 


were Both the TiTLE, if it be defective : But this is only a Title de- 


way ſectiwely or improperly ser ouT. There can be no Doubt 


Strange but that a rROrEA Tille was proved at the Trial. 


accord”. | : Ip 
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Ir the Demiſe had been laid “ in the 33d Year of his * P. 1162. 


te Jate Majeſty,” undoubtedly in that Caſe, the Court would 
have ſupplied the Words“ King George the Second,” And 
this ſeems to be juſt ſuch a Kind of DefeR as that would 
have been, * | 


This is not an uncertain Deſcription ; but only a Title d 
fectively ſet out, by the mere Miſtake of the Clerk. And 
being in Ejedment, there is the more Reaſon for our overs» 
ruling this nice ObjeQion, 


I think there is no Need of any Amendment at all. 


Mr. Juſt, WILMO r was very clear in the ſame Opi- 
nion: And He ſaid, It was ſo plain a Caſe, that there was 
no Occaſion to uſe many Words about it. Therefore He 
would only declare his entire Concurrence, that the Rule 


ſhould be diſcharged. 


Per Cur, Tue RULE was DISCHARGED, 


Rex verſ. Palmer and Baine Eſquires, et al. 


P-ON ſhewing Cauſe Why an Information ſhould 

not be granted againſt two Juſtices of Peace and 
Others, for a Miſdemeanour, relating to the Conviction of 
a Poacher, and the Circumſtances attending it ; 


Tur Count — proper, upon fully hear- 
ing and conſidering all the A | 

by the Counſel on both Sides, to diſcharge the Rule, as to 
All the Defendants ; with Cos rs 70 be paid to the I u s- 
'TICEsS, but without Coſts as to the Others. 


And: Tbey were, upon this Occaſion, moſt explicit in 


Wedneſday 
22d April 


1761. 


davits-and what was urged | 


their Declaration, That even where a Juſtice of Peace 


« aQs illegally, (Which however, was not the preſent Caſe,) 
cc Yet. if he has acted Honeſtly and (candidly, without Op- 
« preſſion, Malice, Revenge, or any bad View or l In- 
c tention whatſoever, The Court will never puniſh Him in 
ce this extravrdinary Courſe of an IVTORMATION; but 
e leave the Party complaining, to the ordirary legal Reme- 
dy or Method of Proſecution, by Action or by In- 
« det! ; 


PART IV. Vol. II, Ii * Rex 


n pays 


at. to. 
9" We" * 
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. 1 74 ＋7 
29th Apri 
1761. 


* Rex ver/. Vipont and Others. 


HIS was a Conviction that ſtood in the Crown - Pa- 

per, and was as follows, — Borough of Derby, to wit. 
Be it remembered that on ᷑&c, at Ce, T homas Eaton of the 
ſaid Burrough Hoſier and Mool-comber cometh beiore Us Jo- 
ſesb Bingham Eſq; Mayor of the ſaid Burrough, and John 
Smith Gentleman, Two of His Majeſty's Juſtices of the 
Peace of and for the ſame Burrough, and upon his Oath be- 
fore Us depoſed, That Joſeph Vipent, Henry Greatorex, 
Fohn Hell, Edward Chapman,, and Themas Allen, Fourney- 
men-Wool-cembers, who tor ſome months next before their 
Leaving his Service as herein after is mentioned, were em- 
played by the ſaid Thomas Eaton in the Wail-combing Buſi- 
neſs, to work for him at reaſonable Wages, had, Each for 
Himſelf, at the ſaid Burrough, conresseD To HIM, 
« That they had in the Month of November laſt paſt, at 
< the ſaid Burrough, acrteD One among ſt Another x ND 
WITH OTHER 8 Mol- combers, to AIS E 
* and ADVANCE their Waces, and that they would 
not work with Hi M or any oTHER Maſter in the Wool- 
* combing Buſineſs, unleſs He and They would advance 
„ their Wages ;” And that the ſaid Thomas Eaton thereup - 
on refuſed ſo to do; And thereupon, All his ſaid Journey- 


men refuſed to work for Him at their formier reaſonable 


Wages, and had left his Service. Whereupon, the ſaid 
Foſeph Vipont, Henry Greatorex, Jobn Hall, Edward Chap- 
man, and Thomas Allen, apearing before Us to anſwer the 
ſaid Charge; and having HEARD t/eſaid CHARGE : and, 
in the Preſence of the ſaid Thomas Eaton, being called upon 
by Us to ſhew Cauſe Why they ſhould not be convicted for 
unlawfully entering into ſuch Combination as aforeſaid-con- 
trary to the Statute in that Caſe made and provided; And 
having Nothing to ſay, nor being able to — cout any thing 
whereby todefend themſelves 2 Us touching and con- 
cerning the Premiſes aforeſaid; Thereupon the aforeſaid 
Foſeph Vipont, Henry Greatorex, John Hall, Edward Chap- 
man, and Thomas Allen, the Day and Year aforeſaid, by the 
Oarh of the ſaid Thomas Eaton, a credible Witneſs, AK E 


' CONVICTED before Us for unlawfully entering into ſuch 


Combination as aforeſaid, at the ſaid Burrough of Derby, to 


raiſe and advance their Wages in the Wool-combing Buſi- 


nels there, contrary to the Acts of Parliament in that Caſe 
made and provided, Given under our Hands and Seals Oc. 


This was a Conviction on the AQ of 12 G. 1. c. 34. © to 
* prevent unlawful Combinations of Workmen employed in 
„the Woollen Manufactures, and for better Payment of 


Mr, 


* (heir Wages,” | 
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* Mr. Serj. Davy, on Behalf of the Defendants, objeci- * P. 1164. 
ed to ĩt; 


fl. That No Evidence is ſtated to have been given in the 
PRESENCE of the Defendants; Only, the Charge was 
READ to them, in the Preſence of the Proſecutor Thomas 
Eaton, the Witneſs: But it was not made out and proved 
by him wiv voce before them, though they perſonally ap- 


peared, and conſequently had a Right of Cro/s-examining 


the Witneſſes, upon their giving verbal Evidence Face to 
Face; Nor indeed is any Evidence at all ſet ont with ſuf- 
ficient Particularity and Preciſeneſs. : 


2d Objection—This Fad, as charged, is vor an Offence 

within the * Statute. Theſe People were all of them Journey- „ gee the 
men to the ſame Maſter at Home; and not Perſons aſſem- Preamble 
bled and FORMED int UNLAWFUL CLups or un- and 3 A 
LAWFUL SOCLETIES t abroad, Which he would have Seis n. 

. . 10n, 
had it underſiood that the Statute required, And there was + But the 
no wrITTEN Agreement, no Reſolution © not to work Words of 


« with Him or any other Maſter for ſuch Wages.” i — 


„they had 


40 agreed one amongſt another and with other Journey-men Wool combers.“ Vi 


4 Je ante 1163. 


d Objection ,— Here is no judgment - It is only ſaid 
q That they are convicted for unlawtully entering into ſuch 
4“ Combination,” It ought to proceed “ guod forisfaciat,” 
and expreſsly anJuUDG 8 the Forfeiture, So is 2 Strange 858, *V. Fits. 
3G. 2. in * Rex v. Hawks; Where a Conviction for killing G. 144. 5. C. 
a Deer was quaſhed, becauſe it was only © convius eſt, 
without any — ce qued forisfaciat. | 


They ought to have awarded the particular Puniſhment ; 
as the Act does not fix the Duration of the Puniſhment, bur 
leaves the Time of the Impriſonment quite diſcretionary, 
for any Time not exceeding 3 Months.” Therefore this 
Caſe differs widely from Caſes where the Puniſhment is a/- 
certained and neceſſarily flows from the Conviction. 


Tus Cour having immediately over-ruled the 2d 
Objection, as a frivolous One, and not to be ſeriouſly 
ſupported, 


Mr. Caldecott, contra, for the Plaintiff, applied Himſelf 
to anſwer the firſt and third Objections, 


1ſt, It ſufficiently appears on the Face of the Conviction, 
that the Defendants HEARD the || Evidence, However, it But the 
is not neceſſary that the Evidence ſhould be given in the PR E- Words are 
SENCE of the Defendants: For which He cited Rex v. only, ha- 
Baker, 2 Strange 1240 in Point, as He ſaid for Him; but |, * 8 


. . , he ſai 
quite otherwiſe, as the Serjeant ®alledged and as the Court c 8 * 


Notwithſtanding this Allegation and Explanation, the Caſes ſeem very much 
alike. And One of the Judges expreſsly ſaid ** that He knew no Law that requir- 
ed the Preſence of ' the Witneſs Face to Pace ;” And another ſaid that“ perhaps 
it had been ſufficient without either of the Words read, or heard, It being alledy - 
ed that the Matter was fully eder by the Defendant,” 
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alſo explained it, And He obſerved that /i, Con- 
viction is as much in the preſent Tenſe, as that was; The 
Words of it are They are convicted.“ | 


As to the zd Objection— The Juſtices have Nothing to do 
but to convid? ; That is the Judgment. Then after the 
Conviction, the Juſtices exerciſe their Diſcretion : Which 
they did here, by committing them for three Months, 


Mr. Serj. Davy, in Reply—1ſt. The Caſe of Rex v. Ba- 
ter proves directly contrary to Mr, Caldecort's Application of 
it. For there, the Court took it to be a Hearing i the 
Preſence of the Defendants : They there ſuppoſed the 
Whole to paſs at the very ſame Time, Here it is manifeſted 
that they were net preſent, at the Time, when Thomas 
Eaton gave his Evidence, 


Lord MansrF1eLD ſtopt him; it being unneceſſary to 
ſay any more about enforcing the Objections, ſince the 
firſt and third were fatal, | 


1ſt, The Evidence ought to be taken over again, in a De- 
Jendant's Preſence, unleſs he confeſſes. Now here they do 
not confeſs before the Ju/ices + And the Evidence only is 
That they had formerly confeſſed this Combination, to 
* the Witneſs.” And in the Caſe of Rex v. Baker, This 
Court went upon the Suppoſition, That the Defendant 
« 2was preſent when the Evidence was given, and did acfu- 
ally hear it given,” | Fra | 


In a Conviction, the Evidence muſt be ſet cut; that the 
Court may judge of it: And it muſt be given in the Pre- 
fence 1 the Defendant, that He may have an Opportunity 


of Croſs examining. 


3d Objection— Here, the Puniſhment is diſcretionary as 
to the Length of the Time of Impriſonment ; And here is 
10% Judgment at all; only a Conviction, They ought to 
have gone on, and adjudged the Forfeiture. Therefore on 
both theſe Objections, this Conviction ought to be quaſhed: 
or, however uſeful a Statute this may be, for the Benefit 
of Trade, Yet the Juſtices muſt convict according to Law. 


Mr, Juſt. Dzn1$s0N concurred in both Points, 


iſt, The Evidence muſt be given in the Preſence of the 
Defendant, that he may have an Opportunity to croſs- 
examine, | = 10 


In the Caſe of Rex v, Baker Nothing wrong a ppeared 
upon the Face of the Conviction ; And therefore the Court 
ſuppoſed and took it to have been rig/tly tranſacted, 1 

8 


* 
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* As to the 3d Objection— The Time, the Duration of * P. 11665 
the Commitment ought to be aſcertained upon the Convie- 
tion. The Statute does not fix it: It only ſays “ for any 
« Time not exceeding three Months,” 


Mr. Juſt, WIL Mor concurred in Both. 


it; The Witneſſes ought to be examined in the Preſence 
F the Party accuſed ; that he may have the Benefit of 
Croſs-Examination. And here it appears plainly enough, 
that Eaton the Witneſs againſt theſe Detendants was not fo 
examined in their Preſence. 


As to the 3d Objection—A conviction 1s equal to a Ver- 
dit and Judgment. But this is a Verdict without a Judg- 
ment. 


In the Caſe of Rex v. Hawkes, H. 3 G. 2 B. R. It was 
ſettled “ That there nut be a Judgment of Forfeiture,” 
I have a full Note of that Caſe : It was a Conviction for 
Deer-Stealing, on 3, 4 V. & M. c. 10. And there, 
though the Penalty was certain, (a Forfeiture of 20l. for 
every Offence in mere hunting, and if a Deer be killed 
wounded or taken, then zol.) and though the act of Parlia- 
ment diſtributes the Forfeiture ; Yet it was holden © That 
* there muſt be a Judgment to levy it: For every Executi- * Or Fix 
on muſt be founded on a Judgment. The Cafes of Regina dcs: 
v. * Wingrave, H. 2 Ann, B. R. and Regina v. Serle in 1 5 by — 
B. R. were there both quoted by Mr. Fazakerly in $ Sup- py. 23. King 


port of the Execution. v. Chandler 
H. 1 Ann. 


There was a Caſe in Tr. 9. G. 3. B. R. Rex v A/fton, up- abeaiy in 


on a conviction for deſtroying Hares, contrary to 1. G. 1. Point to the 
c. 48. The Words of the Conviction were“ Igitur con- contrary, in 
*« ſideratum eſt per Nos, quod convictus eff,” "I he Court *Convition 
held © That there ought to be a 1 quod rORIS- eee 22 
« FACIAT, or quod || committatur Sc.“ 2 
a : [| Por that 

But is is a much ſtronger Caſe ; becauſe here is a Di Act gives no 

cretion to commit either to the Houſe of Correction, there to IIs 
g 8 orfeiture. 

re main and be kept at hard Labour for any Time nat exceed- 
ing three Months; or te the Common Goal of the County, Ic. 
as they ſhall ſee Cauſe, there to remain without Bail or 
Mainpriſe, tor any Time not exceeding 3 Months, 


Per Cur. unanimouſly and clearly, 
The Conviction muſt be QUASHEDs. 


Lewis 


8 
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* P. 1167. * Lewis and Another verſ. Rucker. 


Saturday 2d \ Rule having been obtained by the Plaintiffs (the In- 


; May 1761. 


ſured) for the Defendant (the Inſurer) to ſhew Cauſe 
why a Verdict given for the Defendant ſhould not be ſet 
aſide and a new Trial had, 


The Cour, after hearing the Matter fully debated 
by the Counſel on both Sides, took time to adviſe, 


And Lord Mans TIE TLD now delivered their Reſolution. 


In doing which, He ſtated every Thing requiſite to be 


known, 1n ſo full and ample a Manner as torender it quite 
unneceſſary and even impertinent for Me to pretend to pre- 
fix any Preface or introduQiion to it. | 


What he ſaid was to the following Effet— 


Tunis was an action brought upon a Policy, by the 
Plaintiffs, for Mr, James Bourdieu, upon the Goods aboard 
a Ship called the Vroxu Martha, at and from St, Thomas 
Hand to Hamburgh, from the Loading at St Themas I, 
land till the Ship ſhould arrive and land the Goods at 
Hamburg. FR 


The Goods (which conſiſted of Sugars, Coffee, and In- 
digo,) were valued at zol. per Hogſhead, the clayed Su- 
gars, and 20l. per Hogſhead the Muſcavado Sugars: And 
the Coffee, and Indigo were likewiſe reſpectively valued, 
The Sugars were warranted free from Average under 5/, 
er Cent. and all other Goods, free from Average under 31. 
per Cent. unleſs Cargo of the Ship be ſtranded, 


In the Courſe of the Voyage, the Sea Water got in; and 
when the Ship arrived at Hamburgh, it appeared that every 
Hogſhead of Sugar was damaged, The Damage the Su- 
gars had ſuſtained made it neceſſary to ſell them immedi- 
ately ; and they were accordingly ſold : And the difference 
between the Price which they brought by reaſon of the Da- 
mage, and that which they might then have been ſold for 
at Hamburgh, if they had been ſound, was as 20), os, 8d, 
ger Hogſhead is to 23“. ys. 8d. per Hogſhead ; (i. e. If 
ſound, they would have been worth 231. ys. per Hogſhead; 


as damaged, they were only worth 20l. os. 84, a Hogſhead.) 


The Defendant paid Money into Court, by the fol- 
Jowing Rule of eſtimating the Damage: He paid the 
like Proportion of the Sum at which the Sugars 
were walued in the Pilicy, as the Price of the 
damaged Sugars bore to ſound Sugars at _— h 

tae 
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* (the Port of Delivery.) All this was admitted at the Trial; * P. 1 168. 


though perhaps upon an accurate Computation, there may 
be a Miſtake of about 176. upon the Money paid in. But 
no Advantage was attempted to be taken of this Slip, at 
the Trial: It was admitted That the Money paid in was 
ſufficient, / the Rule by which the Defendant eſtimated the 
Loſs was right; and the only Queſtion at the Trial was, 
By aubat Meaſure or Rule the Damage, (upon all the 
« Circumſtances of this Caſe,) ought ks eſtimated,” 


To diſtinguiſh this Caſe, under its particular Circumſtances, 
out of any general Rule, the Plaintiff's Counſel called Mr. 
Samuel Chollett, Clerk to Mr. Bourdieu : Who proved That 
upon the 15th of February, (the Time of the Inſurance,) 
Sugars were worth at Londen and Hamburgh 351. a Hogſ- 
head: That the propoſals of a Congreſs to be holden, and 
the Expectation of a peace, had on a ſudden ſunk the Price 
of Sugars; That before the Ship arrived at Hamburgh, and: 
before he could know that the Sugars had received any Da- 
mage, Mr. Bourdieu had ſent Orders “that the Sugars ſhould 
© be houſed at Hamburgh, and ep till the Price ſhould riſe 
above zol. a Hogſhead;“ That He had many hundred 


 Hogſheads of Sugar lying at Anſterdam, to which Place He 


ſent the like Orders; That in Fact, the Congreſs not tak- 
ing Place, Sugars roſe 25/. per Cent, That what he ſold. 
of the Sugars he had at Amſlerdam brought 3el., per Hogſ- 
head and upwards ; That he uit have ſold theſe Sugars 
at the ſame Price, if they had been #ep? according to his 
Orders; And the only Reaſon why they were not kept was, 
Becauſe they were rendered periſhable from the Sea-Water 
which had got in. Therefore, ſaid.they, the Neceſſity of 
an immediate Sale and the Conſequence thereof ought to be 
computed into the Damage, 


The ſpecial Jury, (amongſt whom there were many know-. 
ing and conſiderable Merchants,)-found the Defendant's Rule 
of Eſtimation to be right, and gave their Verdict for him. 
They underſtood the Queſtion very well, and knew more of 
the Subject of it than any Body elſe preſent ; and formed 
their Judgment from their own Notions and Experience, 
without much Aſſiſtance from any thing that paſſed. 


The Counſel for the Plaintiff, in the Outſet, chiefly reſted: 
upon the particular Circumſtances of this Caſe, 


The Counſel for the Defendant offered to call Witneſſes. 
to prove the General Uſage of eſtimating the Quantity of 
Damage where Goods are injured, | 


I was at firſt ſtruck with the Argument © That the im- 
& mediate Neceſſity of ſelling in this Caſe might be taken into. 


«Conſideration, as an Excepticn to the General Rule; and 
| propoſed 


| 
| - 
| 
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or /alus in the Policy, (that is 150.) 


P. 1169. * propoſed that the Cauſe might be left to the Jury upon 


that Point, Then Mr, Winn, for the Defendant, argued 
the Neceſſity of ſelling, and the Conſequence there- 
of, ought not to be regarded: And what He ſaid had ſo 


much Weight, that it very much changed my way of 
thinking, . 


There was Nothing to ſum up: But the Jury aſked Whe- 
ther I would give them any Directions, I ſaid, I left it to 
them, Whether the Difference between the ſound and the 
damaged Sugars at the Port of Delivery ought to be the 


% Rule ;” Or, © Whether the Neceſſity of an immediate 


Sale, (certainly occaſioned by the Damage, ) and the |.oſs 
thereby, ſhould be taken into Conſideration,” I told 
them, though it had ſtruek me at firſt, that this Caſe might 
be an Exception; yet, what the Counſel for the Defendant 
had ſaid to the Contrary ſeemed to have great Weight, 


The Counſel for the Plaintiff, not having replied nor 
gone into the general Argument, upon an Apprehenſion that 
my Opinion was with them upon the particular Circum- 
ſtances of this Caſe were diſſatisfied with the Verdict; and 
{aid they would try the other Cauſe in the Paper upon the 
fame Policy : But, inſtead of that, They have moved for a 


new Trial in this Cauſe ; (which I am extremely glad of.) 


No Fact is diſputed; The only Queſtion is,“ Whether 
„(All the Facts being agreed,) the Jury have eſtimated the 
„Damage by a proper Meaſure,” 


To make the Matter more intelligible, I will firſt ſtate the 
Rule by which the Defendant and Jury have gone; and then 


1 will examine whether the Plaintiff has ſhewn a better. 


The Defendant takes the PRoyORT1ON of the Differ- 
ence between ſound and damaged at the Port of Delivery, 
and pays that Proportion upon the Value of the Goods ſpeci- 
feed inthe Policy; and has no regard to the Price in Money 
which either the ſound or damaged Goods bore in the Port 
of Delivery. He ſays the Proportion of the Difference is 
equally the Rule, whether the Goods come to a ii or a 


Jalling Market, For inſtance, ſuppoſe the Value in the Po- 


licy zol —they are damaged, but ſell for 4o/, it they had 
been ſound, they would have ſold for 50l,—the Difference 
is a fifth: The Inſurer then muſt pay a fifth of the prime 
Col, or Value inthe Pilicy, (that is 60.) E converſs ; It 
they come to a loſing Market, and ſeli for 101. being da- 
Tmaged, but would have ſold for 2o!. if ſound, the Differ- 
ence is one half: the Inſurer muſt pay half the prime Co, 


To 
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* To this Rule Two Objections have been made. 


iſt Objection. That it is going by a different Meaſure in 
the Caſe of a Partial, from that which governs in the Caſe 
of a total Loſs: For, upon a total Loſs, the prime Coſt, or 
Value in the Policy muſt be paid, 


Anſwer. The Diſtinction is founded in the Nature of the 
Thing. Inſurance is a Contract of Indemnity — the 
Perils of the Voyage: The Inſurer engages, ſo far as the 
Amount of the prime Coſt, or Value in the Policy, © that 
the Thing ſhall come fate ;” He has nothing to do with 
the Market; He has no Concern in any Profit or Loſs 
which may ariſe to the Merchant from the Goods; If they 
be rally loſt, He muſt pay the prime Coll, that is, the Va- 
lue of the Thing he inſured, at the Outer ; He has no Con- 
cern in any /ubſequent Value, 


So likewiſe, if Part of the Cargo, capable of a ſeveral 
and diſtinct Valuation at the Outſet, be totally loſt; As if 
there be 100 Hogſheads of Sugar and 10 happen to be loſt, 
the Inſurer muſt pay the prime Colt of thoſe 10 Hogſheads, 
without any Regard to the Price for which the other go 
may be ſold, 


But where an entire individual, as one Hogſhead, bap- 
pens to be /p9iled, no Meaſure can be taken from the prime 


Coſt to aſcertain the Quantity of ſuck Damage: But if you 


can fix whether it be a 3d, 4th or 5th worſe, the Damage 
is fixed to a Mathematical Certainty. How is this to be 
found out? Not by any Price at the Outſet Port: but it muſt 
be at the Port of Delivery, where the Voyage is completed, 
and the whole Damage known. Whether the Price there 
be high or low, ineither caſe it equally ſhews whether the 
damaged Goods are a third, a fourth or a fifth worſe than if 
they had come ſound ; conſequently, whether the Injury 
ſuſtained be a third, fourth or fifth of theValue of the Thing; 
And, as the Inſurer pays the ae prime C22, if the Thing 
be wholly loft : ſo, if is be only a 3d, 4th or 5th wwor/e, He 
pays a 3d, 4th or 5th of the Value of the Goods fo damaged, 


2d Obj. The next Objection with which this Caſe has 
been much intangled, is taken from this being a walued 
Policy, | 


I am alittle at a Loſs to apply the Arguments drawn from 
thence, It is ſaid © that a valued is a Wager Policy, (like 
* Intereſt or no Intereſt :) If ſo, there can be no Average 
* Loſs, and the Inſured can only recover as for a al, a- 
* bandoning what is ſaved, becauſe the Value ſpecified is 
« fictitious.” ' Anſw; 


* P. 1170. 
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P. 1171. * Anſw, A valued Policy is net to be conſidered as a Wa- 
ger Policy, or like © Intereſt or no Intereſt :” If it was, it th 
would be void by the Act of 19 G. 2. c. 37. The only Ef- | ar 
fect of the Valuation 1s fixing the Amount of the prime Coft ; | m 
juſt as if the Parties n at the Trial : But in every V 
Argument, and for every other Purpoſe, it muſt be taken. 
that the Value was fixed in ſuch a Manner as that the In- 
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ſured meant only to have an Indemnity, . 4 

| | t 

If it be under - valued, the Merchant himſelf ſtands Inſu- 7 

/ rer of the Surplus. If it be much over-walued, it muſt be 15. 


done with a bad View; either to gain, contrary: to the 19th 
of the late King; or with ſoine View to a fraudulent Lois: 


Therefore the Inſured never can be allowed in a Court of P 
Juſtice to plead that He has greatly over-valued, or that his P 
Intereſt was a Trifle only | 1. 


It is ſettled, © that upon valued Policies, the Merchant 

«« need only prove ſame Intereſt, to take it out of 19 C. 2: | 
« Becauſe the adverſe Party has admitted the Value ; and if b 
<< more was required, the agreed Valuation would ſignify | 
i % Nothing,” But if it ſhould come out in Proof, that a 
| Man had inſured 2000). and had Intereſt on board to the 
Value of a Cable only; there never has been, and I be- 
lieve there never will be a Determination, that by ſuch an, \ 
Evaſion the Act of Parliament may be defeated, 


— — — — — © — 2 — — —— — — 
— — — — — — — 


There are many Conveniencies from allowing valued: t 
Policies, But where they are uſed merely as a C:wer to. e 
a Wager, they would be conſidered as an EVaſion. d 

6 


The Effect of the Valuation is only fixing concluſively, 
the prime Coſt, If it be an open Policy, the prime Coſt 
| muſt be proved: In a valued Policy, it is reed. 


— a 


To argue © that there can be no Adjuſtment of an Ave- 

; t rage-Loſs upon a valued Policy,” is directly contrary to 

ö the very Terms of the Policy itſelf. It is expreſsly /ubje@ 
to Average, if the Loſs upon Sugars exceed 50. per Cent, If 
it was not, the Conſequence would not be, that every par- 
tial Loſs muit thereby become total : But the Event, to in- 

| title the Inſured to recover, would not happen, unleſs there 

was a total Loſs. Conſequently, the Plaintiffs in this Caſe 

would not be intitled to recover at al: For there is no 
Colour to ſay this was a total Loſs. Beſides, the Plaintiffs 
have taken to the Goods, and fold them. 


A „ wwlny 


In Oppoſition to the Meaſure the Jury have gone by, the 
Plaintiffs contend, that they ought to be paid the whole 
Value in the Policy, upon Qne of taps Grounds, 
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* iſt, Becauſe the General Rule of eſtimating ſhould be * P. 1172. 


the Difference between the Price the damaged Goods ſell for, 
and the prime Coft (or Value in the Policy.) Here, the da- 
maged fold at 20l. os. 8d. per Hogſhead : And the Under- 
Writer ſhould make it up 30l. 


Anſw, It is impoſſible this ſhould be the Rule. It would 
involve the Under-Writer in the Riſe or Fall of the Market : 
It would ſubject him, in ſome Caſes, to pay vy more than 
the Loſs ; in Others, it would deprive the Inſured of any Sa- 
ti faction, though there was a Leſs. 


For Inſtance,—Suppoſe the prime Coft or Value in the 
Policy 3ol. per Hogſhead ; the Sugars are injured ; the 
Price of the Beſt is 20/. a Hogſhead ; the Price of the da- 
maged is 190, 105. — The Laſs is about a fortieth, and the 
Inſurer would be to pay above a third, 


Suppoſe they come to a riſing Market, and the ſound Su- 
ars ſel] for 40/.a Hogſhead ; and the damaged for 35. the 
ſs is an Eighth; yet the Inſurer would be to pay Nothing. 


The 2d Ground upon which the Plaintiff contends that 
the 3o/. ſhould be made up, is, that it appears the Sugars 
would have ſold for that Price, if the Damage from the Sea- 
Water had not made an immediate Sale neceſſary. 


The Moment the Jury brought in their Verdict, I was ſa- 
tisfied that they did right, in totally diſregarding the parti- 
cular Circumſtances of this Caſe: And | wrote a Memoran- 
dum, at Guild-hall in my Note-Book, “that the Verdict 
cc ſeemed to me to be right.“ 


As I expected the other Cauſe would be tried, I thought 
a good Deal of the Point, and endeavoured to get what Aſ- 
ſiſtance I could by converſing with ſome gentlemen of Ex. 
erience in Adjuſtments. 'I he Point has now been very ful- 
y argued at the Bar; and the more I have thought, the 
more I have heard upon the ſubject, the more | am conyin- 
ced that the Jury did right to pay no regard to theſe Cir- 
cumſtances, 


The Nature of the Contract is, © that the Goods ſhali 
© come ſafe to the Port of Delivery; or if they do not, to 
„ indemnify the Plaintiff to the Amount of the prime Coſt, 
« or Value in the Policy.” If they arrive, but leſſened in Va- 
lue through Damages received at Sea, the Nature of an In- 
demnity ſpeaks demonſtrably, that it mult be by putting the 
Merchant in the ſame Condition, (Relation being had to the 
prime Caſt or Value in the Policy,) which He would have 


been 
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P. 1173. been in if the Goods had arrived f-ee from Damage; that 
is, by paying ſuch Proportion, or aliquot Fart of the prime 


Coſt, or Value in the policy, as correſponds. with the Propor- 
tion, or aliquot Part of the Diminution in Value occaſioned 
by the Damage. | 


The Duty accrues upon the Ship's Arrival and Landing 
her Cargo at the Port of Delivery : The Inſured has then a 
Right to demand Satisfaction, The Adjuſtment never can 
depend upon future Events or Speculations, How long are 
they to wait? a Week, a Month or a Year ? 


In this Caſe, the Price roſe: but if the Congreſs had ta- 
ken Place, or a Peace had been made, the Price would have 
fallen. The Defendant did not inſure “ that there ſhould be 
« no Congreſs or Peace.” It is true, Mr. Bourdieu acted 
upon political Speculation, and ordered the Sugars to be 
kept till the Price ſhould be 3ol. or upwards : But no pri- 
vate Scheme or Project of Trade of the Inſured can affect 
the Inſurer; He knew nothing of it. The Defendant did not 
undertake that the Sugars ſhould bear a Price of 3o/. a 
Hogſhead. EE 


If ſpeculative Deſtinations of the Merchant, and the Sue- 
ceſs of ſuch Speculations were to be regarded, it would in- 
troduce the greateſt Injuſtice and Inconvenience. The Un- 
der-writer knows Nothing of them. The Orders here were 
iven after the Signing of the Policy, But the deciſive An- 
wer is, 'That the Under-writer has Nothing to do with the 
Price ; and that the Right of the Inſured to a Satisfaction, 
where Goods are damaged, ariſes immediately upon their 
being /anded at the Port of Delivery. 


We are of Opinion that the Plaintiffs are nt intitled to 
have the Price tor which the damaged. Sugars were ſold, 
made up zol. per Hogſhead: And it ſeems to us as plain as 
any Propoſition in Euclid, That the Rule by which the Jury 
have gone is the rig Meaſure, 


The RuLe muſt be D1SCHARGED. 


Rex verſ. Bell, 


F HTS was a Conviction for importing 1ri/h Butter from 


Liſe;n into England, contrary to the Acts of 18 Car. 


2. c. 2. 20 C. 2.c.7.and 32 C. 2. c. 2: Which Conviction 


was to the Effect following 


Town and County of the Town of King/ton upon Hull 
Be it remembered that on the 2d of Auguſt, 34 G. 2. at the 
ſaid Town and County, Edvard Burrough Elq; ware” of 

| 18 


A ot ess „eee 


— — Sc i 


en nee 


8 


2 


— 


Eaſter Term 1 Geo. 3. 


2 


— ——_—_—_—_—_—_—_____ 
— 


* His Majeſty's Subſidies and Cuſtoms within the Port of P. 1174. 


the ſaid Town and County, and an Inhabitant thereof, com- 
eth in his own proper Perſon before John Mood and William 
Cogan Eſquires, two Juſtices of our ſaid Lord the King aſ- 
ſigned to keep the Peace of our ſaid Lord the King within 


the ſaid Town and County; and, ſuing as well for the Poor 


of the Pariſh of St. Trinity in the ſaid Town and County as 
for Himſelf in this Behalf, giveth the ſaid Juſtices to be in- 
formed and to underſtand, That certain Butter, to wit, 547 
Barrels thereof, containing All together in weight zot 
Hundred-Weight, was on the 8th Day of July laſt paſt im- 
ported into this Kingdom, to wit at the Port of the ſaid Town 


and County, the fame Butter and Every Part thereof having 


been exported from out of the Kingdom of Ireland to L13B0N 
in the Kingdom of Portugal, and having been rROM 
THENCE imported into this Kingdom, to wit at the Port 
aforeſaid in FRaup of the Revenue of our faid Lord the 
King, and contrary to the Form of the Statutes in that Caſe 
made and provided; And that the ſaid Butter had been duly 
and legally $e1zeD, at and in the faid Town on the 28th 
Day of July aforeſaid, between the Hours of Ten and 
Twelve in the Forenoon, and duly and legally preferved 
and kept from that Time to the Time of exhibiting this In- 
formation; And that the Owner or Owners of the aid Butter 
or any Part thereof, or any Perſon for or on the Behalf of 


him them or any of them, d net made it appear unto any 


Juſtice of the Peace of and for the ſaid Town and County, 
by the Oath of two credible Witneſſes or otherwiſe how- 
ſoever © That the ſaid Butter was 1 imported, in Manner 
„and Form aforeſaid, fem the ſaid Kingdom of IX ELAN 
„into this Kingdom.” Whereupon the faid Juſtices did, on 
the ſaid 2d Day of Auguſt, duly and legally order Mr, 
Richard Bell of the ſaid Town and County Merchant, the 
Con ſignee and apparent Owner of the ſa id Butter and every 
Part thereof, to be ſummoned to appear before them at the 
Houſe of Archibald Brown, at the Sign of the Dog and Duck 
in the ſaid Town and County, on the 5th Day of the faid 
Month of Augu/?, then and there to anſwer the ſaid Infor- 
mation and Premiſſes. At which Time and Place, come 
before them the ſame juſtices, as well the ſaid Edærard 
Burrow as the ſaid Richard Bell: And the ſaid Richard 
Bell having heard the ſaid Information read to Him, and 


being aſked by the ſaid. Juſtices, © Why the ſaid Butter 


ſhould not be forfeited,” faith, ** That he hath Nothing to 


chj eck againſt the Truth of * the ſaid Premiſſes contained in 
the ſaid Information.” Whereupon, and upon the Exami- 
nation of a credible Witneſs in that Behalf, in the Prefence 
of the ſaid Richard Bell, and becauſe the ſaid Richard Bell 
hath Nothing to ſay nor can ſay any Thing touching the 
ſaid Premiſſes, but doth acknowledge the fame to be true 
as the ſame are charged in the ſaid Information; It ap- 

pears 
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P. 1175. *pears unto them the ſaid Juſtices, That the ſaid Informa- 72 
tion and every Part thereof is true: And they the ſaid Juſ- and 
tices do adjudge the ſame to be true accordingly. It is * 
therefore conſidered and adjudged by them the ſaid Juſ- 
tices, That the ſaid Butter and every Part thereof 1s yo R- | 
FEITED ; And that One Moiety or Half Part thereof be = 
diſpoſed to the Uſe of the Poor of the faid Pariſh of Sr. for) 
Trinity in the ſaid Town and County, and the other Moie- He 
ty or Half Part thereof be to the proper Uſe of the ſaid Ed- 
ward Burraw, Given under our Hands and Seals, at the 5 
Town and County of the Town of King/ton upon Hull, the 
boy Day of Auguft in the 34th Year of tc, and in the 1 
5 ear of our Lord 1760. | : _ 
[ Mr. Morton, for the Defendant, inſiſted That this Con- Li 
viction ought to be quaſhed, (See 18 C. 2. c. 2. 32 C. 2. c. in 
2. §9. and 31 G. 2. c. 28.) 5 


The Butter was exported from Ireland to Liſbon ; and 
q from Liſbon re-exported to England, and imported here at 0 
| Hull : Which (He inſiſted) did not occaſion a Forfeiture of 
| the Bntter, Therefore this Conviction is wrong, in mak» : 
T ing it abſolutely forfeited; even though it ſhould be lia- 0 
dle to the greater Duty, and not to the leſs. | 


Beſides, the Di/tribution of the Penalty is not agreeable 
to the Act of Parliament. | | 


Mr. Norton, contra, in Support of the Conviction, 


Irini Butter, imported from Liſbon or any other Place, is 
confiſcateable, by 18 C. z. c. 2. 32 C. 2. c. 2. $9. and 20 
C. 2. c. 7. § 3. | : ö N ; | 

All theſe Acts are to be conſidered as one Law: And by 
them, All 1-i/ Butter, imported hither from any Place 
whatſoever, is forfeitable, juſt as much as if it was im- 
ported directly and immediately from Ireland. The Acts 
of Parliament would be nugatory, if they might be evaded 
by touching at the //- of Man, or any other Place. 


N 


The Conviction is founded on theſe three Statutes of C. 
2. And this Importation from Liſbon is not protected by the 
Act of 31 G. 2. c. 28, Which allows the Importation of 
Butter from Ireland into England during 6 Months, paying 
4d. per hundred Weight; Becauſe the Butter permitted by 
that Act to be imported muſt be imported immediately from 
Ireland, 5 | 


He compared this Law to ſome others, where the Im- 
portation muſt be dire#ly from the Place :---12 C. 2. c. 
21, (An Act for taking off the Duties upon Woollen and 
Bay Yarn imported from Ireland to England;) 23 G. 


2. Cz 
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4 2. c. 29. (An Act to encourage the Importation of Pig“ P. 1176. 


and Bar Iron from his Majeſty's Colonies in America ) And 
32 G. 2. c. 11, 12. | 


However, This Conviction was unneceſſary, and only ex 
maſcicautela; For the Goods were actually and ipſo facto 
forfeited, by not being claimed and proved, c, within 48 
Hours, | 

Mr. Merton was going to reply 


But Lord MaNvSFTIELyůp faid it was needleſs, Here is 


no Suſpicion of Fraud; If there had, it might be a dif- 


ferent Caſe. It would not be worth while to go round by 
Liſbon, to evade the Act; and to pay 78. 8d. to avoid pay- 
ing 4d. And if it be within the Prohibition, it is within the 


Permiſſion, 


His Lordſhip however propoſed to the Parties, That the 
Officer of the Cuſtoms (Mr. Edward Burrow, Collector at 
Hull) ſhould pay the Proprietor, (the Conſignee,) the value 
of the Butter at the Time of the Seizure, together with the 
Coſts. 

And, in Order to compromiſe the Matter, and ſave the 
bringing an Action, He ordered it to ſtand oyer from Satur- 
day fad to this Day. 


A Third Perſon having now named 26s, per Barrel as the 


Price that Mr. Burrow ought to refund to the Conſignee of 


it z And Mr, Nerton thinking that too much; the Compro- 
miſe came to Nothing: For Mr. Norton thought it better for 
his Client, to ſtand an Action, and ſuffer Judgment to go by 
Default, and leave the Matter to the Jury, upon a Writ of 
Inquiry of the Damage ſuſtained by the Seizure, 


Whereupon Per Cur. 
Tne ConyicTion was QUASHED, 


The End of Eaſter Term 1761 41.1. 
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at 
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Mr. Juſtice 
Feſter Was 
ablent till 
Thur ſday 
28th May, 
(the 7th 
Day of the 
Term.) 


Tue ſda 
— 2 
1761. 


/ 


Trinity Term, 


k Geo. 3. B. R. 1761. 


: 


Denn, ex dimiſſ. Lucas, verſ. Fulford. F 


T2 was a Special Caſe, upon an Ejectment of Lands 


in Medley in Oxford ſſtir e. 


(V. B. In Hilary Term laſt, this Court had ſtayed the 
Proceedings, till the Leſſor of the Plaintiff, who lived 
in Ireland, ſhould give Security for the Cots z although 
it was an Ejectment brought under the Direction of 
the Court of Chancery, where the Bill was retained: till 
after Trial of the Ejectment ; and Security had alrea- 
dy been given there; But ut Security was only for 400.) 


At the Trial, the Plaintiff offered in Evidence, (for the 
Pnrpoſe only of reading ſeveral Depoſitions taken in a Cauſe 
in Chancery,) a+ Paper-Writing purporting to be a true 
Cor of a Bill in Chancery brought by the Plaintiff s Leſſor, 
againſt Theophilus Leigh and Others; (And it was proved to 
have been examined with the Record:) Which Copy ſo ob- 
fered in Evidence was written CLOSE, on TWO Sheets of 
Paper containing Forty Ox x 1ce' Copy Sheets in Quantity; 
and Each of the Two Sheets of Paper was STAMPED 
with a triple Six- penny Stamp only. 


And He further offered in Evidence Another Paper- 
Writing purporting to be a true Coy of an amended Bill 
brought by the Plaintiff's Leſſor againſt the ſaid Defen- 
dants and Others, (proved likewiſe to have been examined 
with the Record ;) written alſo c Los Ex, on THREE Sheets 
of Paper containing Forty four Or F1ce-Copy Sheets in 
Quantity; And Each of the Tux EE Sheets ſtamped with a 
triple Si x penny Stamp only. 2 

1 | 
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It * was obj cted That ſuch Copies, or either of them, * P, 1178. 
* ought not to be read; becauſe not yROPERLY ſtamped, 
« according to the Statutes,” But a Verdict was given 
for the Plaintiff, ſubject to the Opinion of the Court, 
« Whether ſuch Copies are PROPERLY ftamped, ſo as 
« to intitle the Plaintiff to have them read in Evidence.“ 
If they are, then the Plaintiff to enter his Judgment; If 
not, then the Verdict to be void. 


It was firſt argued on Tueſday 28th of April 1761. 


Mr Stowe, for the Plaintiff —This Queſtion depends 
upon the ſeveral Stamp-Acts, The 5, 6 C. MM. c. 21. 
(now made perpetual) lays * a Duty of One Penny upon JT Sea 44. 
every Skin or Piece of Vellum or Parchment or Sheet of 
Paper upon which any + Copy of any Proceedings whatſo. + See alſo 
ever in any Court of Equity ſhall be ingroſſed or written. - * wo 
The 9, 10 W. 3. c. 25. $64. enacts (to the End the —— 
King may not be defrauded) That all Records, Writs, but ſeems 
6 8 or other Proceedings in Courts of Law and confiicd to 
Equity, and all Deeds, Inſtruments and Writings whatſo- eue 
« ever, thereby charged, ſhall be ingroſſed or written in — 
« ſuch manner as they have been uſually accuſtomed to be 
« written and are now written,” And this is the principal 


Statute on which this Queſtion turns, 


The word “ Cory” is not in this 64th Section, The 
reſent Caſe is of an examined Copy, not an Office-Copy. 
he Rule of Office Copies is different in different Courts ; 
viz. In Chancery, go Words in a Sheet ; In the Exchequer, 
78; In this Court, 2: But cleſe Copies were only ſtampt 
with one double Penny Stamp; now indeed a triple Penny. 


Aud Copies of Deeds are generally produced and proved 
without any Stamp at all: Whereas this was ſtampt with 
a Stamp of ſix Times the Value, 


The only Intent of theſe Stamp-ARts is to raiſe the Duty 
to the Crown ; And this Stamp does that and much more 


Mr. Aftox contra, for the Defendant, agreed that the 
Queſtion depends entirely upon the Stamp-Acts. 


The 5 6. M. c. 21. laid the Penny Duty. 


The 9. 10 V. 3. c. 25. F. 40. lays one Penny upon every 
Sheet of Paper upon which any Copy of any Bill in Equity 
ſhall be ingroſſed or written. This was an additional 
Penny. 2 


PART IV. Vor. II. | K k Section 
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* P. 1179. *c8ection 49 directs every ſuch Sheet to be ſtamped before 
the Writing; and with two diſtinQ Stamps. 


Section 59 directs, that no ſuch Inſtrument or Writing 
not ſo ſtampt, c. ſhall be given in Evidence, till as well the 
former Duty as the latter ſhall be paid. So that theſe two 
Stamps were to be ſeparate and diſtin. 


The 30 G. 2. c. 19. q 18. makes it lawful to ſtamp with 
One general new Stamp, equivalent to all che other ſepa- 
rate old Ones, 


The 32 G. 2. c. 35. has no ſuch Clauſe as that of 9. 64. 
in 9, 10 V. z. c 25. But its 13th Section (Fe. 515) di- 
rects all Paper, &c. thereby charged to be brought to the 
Stamp-office, and ſtampt, c.; and enacts that it ſhall not 
be available in Law or Equity, or be given in Evidence or 
admitted in any Court, unlefs ſo ſtampt. 


Therefore Every Copy of any Bill in Chancery muſt be 
ſtampt with either the old or the new Stamp, And this is 
not ſo ſtampt. Neither is it ſtampt ad valorem; but, on 
the contrary, 135. 64. ſhort, if it be computed by the Sheet, 

at 90 Words per Sheet: A Sheet is a known 1 
containing ſo many Lines, and ſo many Words in eac 
Line. | 


Lord MaxsPIE LH- But how does it appear that it is 
neceſſary that a Copy of a Proceeding in Chancery, 
Tony in Evidence, muſt be an Or e1ce-Copy? I ſhould 
be glad to hear this Point argued. For if that be not 
neceſſary, the Duty is paid: If it be neceſſary, then it 
is not paid, | | 


Mr. Hen The Prodice is fo. And the Afts of Partia- 
ment ſay . Every Copy of any Bill.“ | 


Lo RD Mansr1tLÞ—An Oryrice-Copy is, in the 

ſame Court and in the fame Cauſe, equivalent 40 the 

A% Record: But in anther Court or in anther Cauſe in the 
ſame Court, the Copy muſt be yxoveD, 


Before the firſt Act which gave the ſingle Penny Duty, a 
Copy of a Proceeding in one Court might be given 22 
Evidence in another, written as cloſe as the Writer 
pleaſed, And the 7 Clauſe which is profeſſedly in- 

of 9, (0 . tended to prevent Colluſion as to the Proceedings of the 

, Court does not ſay a Word about Copies. Each Party 

in a Cauſe in Chancery muſt take an Office Copy of 

the adverſe Pleadings; But he may read the Draug/t 
of his own, Reading the Office-Copy is equivalent to 
reading the Record utfſe]F, NT vet 

. 
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It is not to be conceived that the Legiſlature intended to * P. 180. 


put the Parties to the Expence of 40 J. or 50 l. in taking 
out Office Copies; only tor the ſake of railing 18 4. or 
(upon the firſt AR) only a Penny to the Crown. 


Mr. 4/ton obſerved that ſuch a Conſtruction would great] y 
leſſen the Revenue, At this Rate, One Three Penny Stamp 
would do for a whole Bill, 


Mr, Jut. WilmoT—So You would have Forty 34. 
Stamps for this One Copy of the Original Bill, 


Mr. Afton—Yes: This is what 1 inſiſt on. 


Lord MansritLDÞ—The AR of Parliament did not 
mean to alter the Rule, as to the giving Copies in Evi- 
dence; If it had, it would have been a heavy Charge 
upon the Suitor, The PraQice of a Party's giving the 
Office Copies in Evidence, very often iz to be accounted 


for, by their having thoſe Office-Copies in their Poſſeſſion 


already: So that it is, in ſuch Caſe, even cheaper to them 
to uſe theſe than any others, 


Mr, Nerton, who was retained for the Defendant, urged 
the Loſs that the Stamp Duty would ſuffer, if this Queſtion 
ſhould be determined againſt them. 


It was therefore Ordered to be ſet down for further Ar- 
ment on the firſt Day of this Term ; with a particular 


lauſe in the Rule {by Conſent) to prevent the Plaintiff's 


being delayed in bringing a new EjeQment, in Caſe the 
Court's Opinion ſhould be againſt him, 


Which Day being now come, and the Cauſe called, 


Mr. Morton ſaid He ſhould have hoped to have been able | 


to ſupport the ObjeQion, if it had come out, upon Inquiry, 
that the Uſage of the Stamp-Office had been uniform and 
conſiſtent, ever ſince the making of the AQ, in requiring 
cloſe Copies to be ſtampt in this Manner, 


But He acknowledged, that upon Examination into the 
FaQs, it appeared that there had been no ſuch uniform 
Uſage ; but, on the contrary, different Uſages, and even 
different Opinions amongſt the Commiſſioners themſelves. 
Therefore unleſs the Court would couple ſome of the Sec- 
tions with each Other, He was afraid He could not pre- 


tend to ſupport the Objection. | 
KEA Lord 
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P. 1181. Word MansrietLp—Cerrainly, the AQ of Parliament 
| took up the Matter on the Foot upon which it then ſtood. 
And at the Time of making theſe Acts, there were Rue 
Sorts of Copies of Proceedings: One Sort was a cle Copy, 
which might be given in Evidence, in another Court ; The 
other Sort was an Office-Copy ; and this was equivalent to 
the Record itſelf, when made uſe of in the ſame Court and 
in the /ume Cauſe, This Office-Copy was then fixed at a certain 
determinate Number of Words in a'Sheet, in order to afcer- 
tain the Fees of the Officers of the reſpeQive Courts: But 
Copies to be given in Evidence might, at that Time, be 
written as clote as the Writer pleated, Thus the'Stamp- 
Act found it. And they did not mean to alter the Manner 
of making Copies to be given in Evidence, or to fix them. to 
ſo many Words in a Sheet: They only meant to prevent 
any Fraud upon the Stamp-Duties with regard to the 
Orricz-Copies, by the Parties compounding with the Offi- 
cers for their Fees, and then writing more than the uſual 


Number of Words in a Sheet of them.” 


e Poor ta berdelivered to the 
— PLAINTIFF, 


Fenn, ex dimiſſ. Tyrrell et al.” ver/. Denn. 


R. Gould, of Counſel for the Leſſor of the Plaintiff in 


this Ejectment, had obtained a Rule upon Mrs. 

Magdalen Campbell, the Tenant in Poſſeſſion of the Pre miſſes 
„Alike Rule in queſtion, for Her to ſhew Cauſe * Why the Service of 
Wc . the Ejecment in this Cauſe, which + had been theretofore 
+ preceding Made upon a woman who had ſaid her Name was Magdalen 
Serviceofan Campbell, at the Time when it was ſerved upon Her at the 
Ejectment ſaid Magdalen Campbell 's Houſe, ſhould not be deemed goed 
VET . Service upon the ſaid Magdalen Campbell Herſelf; and why 
Houſe of the Leſſors of the Plaintiff ſhould not have Leave to ſign 
one Haw- their Judgment againſt the Caſual EjeQor, on Wedneſday 
4, Tenant next, in Default of her Appearance: In which Rule it is 
e ee further Ordered, that the Leaving a Copy of this Rule at 
Ledeemed a the Houſe of the ſaid Magdalen Campbell, with ſome Perſon 
goodService there ; or if no One can be met with, Afixing a true Copy 
of it,“ was of it on the Door thereof; ſhall be deemed goad Service 


1 = thereof on the ſaid Magdalen Campbell. 


this Term, in a Cauſe of Goedright, en the. Demiſe of Methold, v. Norightz on its ap- 
pearing that Hawkins and his Wife both kept out of the Way, to prevent their being 
perſonally ſerved. 4 


H N. B. If the Rule were not thus made with aRetroſpz&, the Plaintiff muſt loſe 
the Aſſizes. | 3 


The ſaid Rule was now made abſolute, upon pro- 
_ ducing an Afﬀidavit © That Magdalen Campbell was ei- 
ther not at Home, or (if at Home) was deni- 
« ed; and that her Seryant-Maid was at Home, but 

& could 
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E could not be ſerved; whereupon a Copy of the Rule was * P. 1182. 


fixed on the Door of the Houſe; And moreover, © that 
« at a ſubſequent Day,” (upon a Doubt whether what had 
been already done was ſufficient,) “the Maid being at 
« Home OY the Window, but refuling to open 
the Door, and denying that her Miſtreſs was at Home, 
« Another Copy was affixed on the Door, and the Maid was 
4 told the Effect of it; and ancther Copy was thrown in at the 
« Window ; and the Original Rule was e vun to the Mais,” 


Per Cur. Ru LE made ABS LEUTE. 
Rex ver/. Darbyſhire. 
| HIS was a Caſe from Warwick hire Aſſiz es. 


The Defendant was originally indicted at the Quarter. 
Seſſions holden at Maric, on the 4th of April, 1758, for 
refuſing to take upon Himſelf the Office of Conſtab!e of and 
for the MANOR of Birmingham, having been duly nominat- 
ed and elected thereto, The Inditment ſet forth, That 
at a Court Leet holden on the 18th of Ocfaber 31 G. 2. in 
and for the Manor of Birmingham, The Defendant, ac- 
cording to the Cuſtom of the ſame Manor, was duly nomi- 
nated and elected by the Jury, One of the Conſtables of the 
ſaid Manor of Birmingham for the Year then next enſu- 
ing; He then being an [nhabitant and Reſiant of and with- 
in the ſaid Manor, and being a fit Perſon ſo to be nominated 
and elected, and a Perſon liable to be nominated and elect- 
ed to the ſaid Office, That the Defendant had Notice, fc. 
That the Steward certified his Appointment to a Juſtice of 


Peace; by whom He was ſummoned to appear on &c at 


c, to take the Oath of Office as Conſtable nominated 
and elected of and for the ſaid Manor of Birmingham as 
aforeſaid, That although He perſonally appeared accord- 
ing to the Summons, and was then and there required by 
the ſaid Juſtice to take the ſaid Oath of Office of Conſta- 
ble of and for the ſaid Manor of Birmingham according to 
the Nomination and Election aforeſaid, He unlawtully wil- 
fully and contumaciouſly did neglect and refuſe to take it, 
and to be duly ſworn into the ſaid Office, and to take it 
upon him, There was a ſecond Count in the Indictment, 
alledging that He was perſonally preſent in Court at the 
Leet ; and being required by the Steward to be ſworn and 

take the Office upon him, neglected and refuſed &c. 
This Indictment being removed hither by Certiorari, the 
Defendant pleaded © Not guilty .” And the Cauſe was tried 
1 Summer - Aſſiſes in Auguſt 1759, before Ld, Ch. 


It 


W edneſda 
27th May 


1761. 
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*P, 1183. * It eee the Evidence, That the Facts laid in 


the IndiQment were true; And that the Defendant was a 
fit Perſon to be nominated and elected as aforeſaid ; and 
liable to ſerve the ſaid Office of Conſtable, unLess dif 
charged or exempt therefrom by reaſon of the Certificate and 
Aſſignment thereof herein after mentioned: Alſo, that the 
Ufage at Birmingham has been, “ annua]ly at the Court 
4 Leet there, to elect two Conſtables for the Manor of 
Birmingham generally, and one Conſtable for the Hamlet 
of Deritend (a diſtin Vill within the ſaid Manor) par- 
« ticularly.” 25 | 8 


That the Max ak of Birmingham extends itſelf into and 
comprehends the whale Town and Pariſh of Birmingham, and 


 &/ſothe faid Hamlet of Deritend. 


That the Conſtables ſo elected for the ſaid Manor of Bir- 
wing ham generally, have Juriſdiction and Authority, as Con- 
ſtables, no? only throughout the faid Town and Pariſh of Bir- 
. but aLso within and throughout the ſaid Hamlet of 

eritend. . | 


That the Conſtable of Deritend is elected out of the In- 
habitants of Deritend only: And the Conſtable ſo elected 
for Deritend particularly, and the ſaid Conſtables ſo elected 
for the ſaid Manar of Birmingham have ſeverally equal and 
concurrent Juriſdiction within the ſaid Hamlet of Deritend. 


That the Defendant had a CerxTiricatet according to 
the Statute of 10, 11 W. 3.c. 23. diſcharging One Plowden 
Jennett from all Pariſh Offices within the Pariſh of Birming- 
gam; and the Aſſignments thereof, ſigned and executed on 


the ſeveral and reſpeQive Days of the Dates thereof re- 
ſpectively: And the ſame was duly inrolled according to 


the ſtatute ; and had not been before aſſigned. 


Upon this Caſe, The Queſtion reſeryed for the Opinion 
of His Majeſty's Court of King's Bench, is | 


Whether the ſaid Fohn Darby flire, upon the Circum- 
« ſtances of this Caſe, is, notwitſiflanding the Certificate, 
guilty of the Indictment, or not guilty.” _ | 


Mr. Serj. Hewitt, for the King, argued, that He is not 
exempted from ſerving t/is Cflice herein deſcribed. 


The Diſcharge is (by the AQ) from all “PAR ISH 


« Warp Offices,” within the Pariſh or Ward, wherein the 
Felony was committed. But the Limits of is — 
; Office 


— 


1 & ++F 


k 
I 


Wn «a «a G a a. « =" c-  yv_ AA, 


ol. od. is. i... 


-mnaQO KHj'wwD 2s * 


+ a? 


y_ ao 


| Wax pp Officer. ä 


AQ of Parliament, and ct choſen by the Pariſh : Vet it was 


— 


Trinity Term 1 Geo. 3. 


— 


— 


* Office extend BEYOND the Pariſh of Birmingham: P. 1184. 
Therefore this is not a PARIS H Office. And there is no 
fuch Diviſion in this Place, as a Ward: Therefore no | 


But a ConsSTABLE is not 4 Pari/ſh-Otfcer at all. It was 
a Common-Law Office, before Pariſhes exiſted. Conſta- 
bles were, by Common-Law, Conſervators of the Peace, 
«© The Office is as ancient as Turns or Leets;” 4 Ius. 265. 
Therefore more ancient than Pariſbes. FB 


A Pariſh is not a Commm-Law Divifion ; but an Eccleſi- 
aſtical One: And ſo it was aſſerted, in Freeman's Rep. 228. 
in the Caſe of Adeſon v. Sir Jobn Otway, by Mr. Juſtice 
Atkins. And in Mich. 10 W. 3. An Appointment of a Con- 
ſtable was * quaſhed, becauſe it was not alledged in the * 46ſente 
Order, That he was an Inhabitant of the Liberty,” but H 
only “of the Pari/h.” Caſes temp. W. z. 256. Anonymous. 


Here, this Man is appointed Conſtable in and for the 
Mano nk of Birmingham. | 


The Office of Conſtable is always annexed to a Vill, not 
to a Pariſh, But the Felony, in this Caſe, was committed 
in the Pari/h of Birmingham, not in the Vill of Deritend. 


Mr. Caldecott, for the Defendant.— He is at leaſt a PA- 
Is H- Officer, (whatever more He may be;) becauſe his 
Office extends throughout the whole Pariſh of Birmingham e 
And he is an Inhabitant of the Pariſh of Birmingham, 
Therefore, though He be a/ſo Conſtable of the Manor 
which includes the Pariſh; yet He is certainly a Pariſi Of- 
ficer, notwithſtanding that greater Extent of his Juriſdic- 
tion or Power, 


This Act is to be conſtrued favourably. And it has been 
determined on + 3, 4 W. & M. c. 11. © That ſerving the Þ lt was on 
« Office of Conſlable for a City at large, (though he was 9» 1 os 
«« appointed by the Corporation, and exerciſed it through- =. 6a 
„cout the whole City,) gained a Settlement in the Pariſh it's 
« where he inhabited,” 2 Strange, 1014. Between the Pa- Reply.) 


riſbes of St. Maurice and St. Mary Calendar in Wincheſter. 


He cited P. 29 G. 2. B. R. Rex v. Davies, Collector of the 
Rates and Duties of the Highways of the Pariſh of St. Leonard 
Shoreditch, Who was appointed by the Truſtees under the 


holden to be a Pari/h-Office ; and © That this AR ought 
Sto receive the f liberal Conſtruction.“ A 
| n 


CEE 
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TP, 1185 ln the Liberty of Weftlminfler, the Conſtables are cho- 


ſen by the Burgeſſes for the Liberty of Meſtminſter, and act 


jy pry; the whole Liberty ; Yet they always enjoy the. 


Benefit ot theſe Certificates. 


This Caſe is executing an Office in the Pariſh where the 


Man lives; and is certainly within the Intention of the 


Legiſlature: For the Act of Parliament directs the Judge 
3 in what Pariſh or Place the Felony was commit= 
ted. d 


Mr. Serj. Hewitt, in Reply The Reward is only a Diſ- 
charge from Pariſſi and Ward Offices ; and from no Others. 


As to 2 Strange 1014.—lt depends upon the Words of 


the Act of Parliament ot 9, 10 82 c. 1. Which only 
requires executing a public annual Office, within the Pariſh: 
It does not at all ſpeak of PARIS H Offices ; nor is confined 
to them, as his is. | 


As to the Caſe of Rex v. Davis—The Man was choſen, 


by Truſtees under an Act of Parliament for repairing the 


Highways of that Pariſh, Collector of ſuch Highway Rate 


within the Pariſh ; So that that vas ſtrictly and properly a 


Pari/a Oſfice. 


In We/tminſter, I believe the Conſtables are appointed for 
2 particular Pariſh, nct for the Liberty in general, | 


The preſent Caſe, moſt manifeſtly is net confined to the 
Pariſh where the Felony was committed : Whith, by the. 
Act, it ought to be; For it is clear that the Act does not 


mean to extend it further than at Limit, 


Lord MANYS TIER LÞ—The only Queſtion upon this Caſe 


| is, ** Whether the Conſtable of the Manor of Birmugham 


is a PARISH Officer of the Pariſh of Birmingham,” 

This Term “ Nuri. Offres does not include every Of- 
fice exerciſed ix the Pariſh; If it did, it might even take 
in the Office of High-Sheriff of the County. 


A Pariſh Officer is relative to the Pariſh, and confined to. 


the Pariſh only, A Conſtable of a Pari/h may be called a 


Pariſh Officer: But this Man has a much larger JuriſdiQtion 
than the Pariſh ny: For He has a Juriſdiction over the 
whole Manor, which extends much beyond the Pariſh ; 
And the Pariſh is only a PaRr of that Diftri over 
which it is to be entering, And the Act does not intend 
the Certificate to be a Diſcharge from an Office, where- 


of 
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0 | * of the Functions are to be exerciſed out of the Limits of * P. 1186. 
b the Pariſh. , 
| This Man cannot be eſteemed a Pari/4-Officer, either 
from the Origin of his Office, or the Nature, or the Exer- 


2 4 us 
— 7 _— — 22 


4 Mr. Juſt, Dzw1s0n—ff it had been ſtared, © That f 


| % the Manor of Birmingham and the Pariſh of Birmingham 


2 * were co-extenfive,” this Certificate might have been a 

ſufficient Diſcharge, But this is ſtated quite otherwiſe, 
. namely, That the Juriſdiction of the Conſtables eleted 
| for the Manor generally, extends net only throughout the 
* « Town and Pariſh, but ALS o within and throughout the 
4 * Hamlet of Deritend,” 


y The AQ only meant to excuſe the Proprietor of the Cer- 

: tificate, from ſerving Pariſh and Ward Offices within the 

1 Pariſh or Ward where the Felony was committed; and not | 
from Qtices to be exerciſed aut of the Pariſh or Ward, If 
ſo, this is not an Otfice within the Words or Meaning of the 
AR of Parliament, upon this State of the Caſe now before 


„ 

1 Us: For this is not an Office of Conſtable in an] for the 

Z Pariſh ; but in and for the Manox, which is more extenſive 

L than the Pariſh is; and a different Species of Diviſion too, 
One being Eccleſiaſtical, the other Civil. 

Mr, Juſt, WiLmoT—The Act of Parliament means 


theſe Certificates to be Exemptions from ſuch Offices only, 
the Functions of which are ＋ within that Sort of Di- 
viſion which is now called a Pari/A, which is not a Civil, 
but an * Eecleſiaſtical Diviſion, No ſuch Species of Divi- 
ſion was known at * Common Law: The Tempora] or . Free- 


Civil Diviſion was into Vills, not into Pariſhes. man's 2 
7 228. 
And this Office now under our Conſideration, as the Caſe = — 


is ſtated, could be only a partial Exereiſe of the Functions accord”. 
of this Office, within the Dif of Birmingham : For He 
could only exerciſe within the Pariſh of Birmingham, the 
Functions of ſuck Part of the Juriſdiction as the Limits of 
the Pariſh extended to; but not thoſe of the Ref? of his Jurit- 
diction which lay beyond the Limits of it, Conſequently, 
the Exemption He could pretend to claim under this Cer- 
tificate could be, as this Caſe is ſtated, only partial : Butit 
would be abſurd to conſtrue the Act to exempt him from 
ſerving the ſame identical Office within the Pari/h, and 
yet leave him liable to ſerve it in the Vill. 


Mr. Caldecotts Caſe cited from 2 Strange is very ſtrong for 
the preſent Opinion of the Court. That Caſe was upon the 
Certificate-AR of 9, 10 W. 155 c. 11. The Queſtion was, 
4 Whether executing the Office of Conſtable tor the City 

Deiner ung ine Ville V2 1 «at 
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P. 1187.“ * at large gave a Certificate-man a Settlement in the 


* Pariſh wherein he inhabited and exerciſed it: And it 
was holden, © That He did aequire a Settlement thereby,” 
But it was not treated as a Parachial Office: It was enough, 
that it was an annual Office exerciſed within the Parith ; 
which was ſufficient to bring it within that AR of Parlia- 
ment, though it was not a Parechial Office, 


And as to the Caſe of Davis the Collector of the High- 
way-Rates of St. Leonard It turned ſingly upon an Act of 
Parliament, peculiar to that Pariſh, 


That of S7. Maurice in Winchefter was indeed about an 
Office in the City in general; And this is an Office in the 
Manor in general: But the Queſtion did not there turn upon 
its being a FParechial Office, os not; it being ſutfcient that 
it was an Annual One, 


Per. Cur, unanimouſly, | 
Let the Pos TEA be delivered to the Proſecutor ; 
And let Ius MEA be entered for the KinG. 


Campbell, Eſq; verſ. Cumming and Another. 


| Scire facias being brought againſt Bail, The Defen- 

dants pleaded thereto, * That the Principal died 
before the Return of the Capias ad ſatisfaciendum.” The 
Return of the Ca, ſa. being thereupon let forth in the Re- 
plication, it appeared to be returnable on 7/urſday next 
« after Eight oo from the Day of the Purification of the 
« Virgin Mary.“ The Defendant demurred, generally, to 
the Replication. iP 


Mr, Serj, Notes on Behalf of the Defendant, infifled 


that the Proceedings were irregular : For the Word © from” 


is excluſive ; and (conſequently the Writ is not returnable 
till in Yacetion-Time, (even a Week in the Vacation.) 


And as this was a Proceeding by Bill, the Scire facias 
muſt bear Te//e on the Day of the Return of the Ca. Sa + 
Which therefore will be in Vacatien- Time too. 


It ought, He ſaid, to have been made returnable © on 
% Thurſday next after the Octave, Fe.“ And He cited a 
Cale of Girdler v. White, M. 3 G. 2. B. R. 


Mr. 
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* Mr, Yates, contra for the Plaintiff, inſiſted that it was * P. 1188. 
right and regular, in true and even tf fri Computation: f li was ſo. 
And, were it otherwiſe, Vet as it was an Execution and not For the Pu- 
upon meſne Proceſs, the Writ of Ca. ſa. would nt be vod, r 
but only liable to be ſet aſide upon Mztion, for Irregularity, 38 hat- Ii. 
And he cited the Caſe of Shirley v. Wright, 1 Salk, 273 cher Way, 
Where it was holden “ That the Sheriff who had let his theTh»jday 
% Priſoner eſcape, ſhould not take advantage of a Want = ep 6 
& of a Seire facias to ground the Ca. Sa. upon, which had ; "Ve: 


th iſſued poſt diem et annum,” Tharſdzy 
Next a. © 
The Whole Cour were very clearly and unanimouſly hs : « __ 
with Mr, Yates in both Points; and accordingly gave 2 * Fae 
bruat ys 


JudeukEur for the PLainTiFPP., 
Sarah Nickleſon verſ. Stephen Croft. 


IS was a Queſtion (upon the Maſter's Report,) 
„Whether 


there were, or were not, more Counts 
6 inſerted in the Declaration, than were neceſſary. 


It was a Declaration upon a Policy of Inſurance, conſiſting of 
Seven Counts ; 1ſt. for a total Loſs, on a Policy ſubſcribed 
by the Defendant Himſelf ; ad for an Average Lols, (averred 
to amount to 631. 45. 6d.) on a Policy ſubſcribed by the Defen- 
dant U, 3d. for 6“. per Cent. to be returned, (it being 
averred * That the Ship departed with Convoy,) on a 
Policy ſubſcribed by the Defendant Himſelf ; 4th, 5th and 6th, 
exactly the ſame with iſt, 2d and 3d (reſpectively,) with 
this Difference only, that theſe three laſt Counts alledged the 
Policy to have been ſubſcribed by One Manoel Francis Silva, 
the Defendant then Agent Factor or Servant in that Behalf by 
Him duly authoriſed appointed and deputed for that Pur- 

ſe ; 5th, for —_ 417 pane received to the Plaintiff's 

ſe. The Maſter (Mr. Owen) thought that Four Counts 
were ſufficient ; vi. either the Three firſt with the laſt ; 


orelſe the 4th, 5th and 6th, together with the laſt. 


T nE Covar agreed with Him in Opinion, 


Lord MansTIEID— On a Declaration for a zl Loſs, 
You may recover an Average Loſs : Yet I would not tie the 
Plaintiff down to declare only for a total Loſs ; but leave 
the Plaintiff at Liberty to declare BeH Ways, And the 
latter Method is often of Service to a Defendant, by point- 
ing out the particular Average that the Plaintiff goes for. 


a. 
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th 


P. 1189. * Butitis unneceſſary to declare double, with Reſpect to 


goth May, 
1761. 


the Signing of the Policy; that is to ſay, Once as upon a 
Policy ſigned by the Defendant himſelf; and again, as upon 
4 Policy ſigned by his Agent for Him. One * of theſe 


two Methods of declaring is iufficient: And the better Way 


is to declare according to the Truth; that is, upon a Po- 
licy ſigned by Silwa, as agent for the Deſendant duly autho- 
riſed by Him in that Behalf, | 
THe RULE atlaſt ſettled by the Court, was for ſtrik- 
ing out the three firſt Counts (which alledged the 
Policy to be ſigned by the Defendant Himſelf :) 
But without any Payment of Coſts, as this Manner 
of declaring was ſaid to be uſual, 


Rex ver/. John Morris. 
18 HE Defendant having been convicted of wilful and 


corrupt Per jury, in an Anſwer in Chancery, Lord 


Mansfield (who tried him) made his Report on Tueſday the 
14th of April: In doing which, He ſtated an Objection to 
the Evidence, which had been made by the Defendant's 
Counſel at the Trial, wiz, © That there was no Proof of 
« the IpENTITY of the Perſon who ſwore the Anſwer, 
nor even Proof that any Perſon at all ſwore it.” This 
Objection, He ſaid, He had ower-ruled at the Trial; 
thinking it ſufficient that the Hand of the Defendant and 


the Maiter were proved, But He deſired to have the Opt- 


4 Mr. Juſ- 
tice Feſjter 
was then 
abſent (at 


Raub.) 


nion of His Brethren upon this Point ; that the Defendant 
might have the Benefit of the ObjeQion, if it ſhould ſeem 


to them to have any Force in it, (though He declared 


Himſelf to be ſtill clear. in his former Opinion.) 

1 Mr, Juſt. Dexnison and Mr. Juſt. Wil Mor entirely 
concurred with his Lordſhip; And they were All Three 
clearly and unanimouſly of Opinion, That as the Name ſub- 
ſcribed to the Anſwer was proved to be his Hand IWriting, 
And Maſter Bennet had proved that the Furat was ſubſcribed 
by Him (the Maſter) As being ſcuorn before Him ; | his was 


ſufficient Proof That He was the ſame Perſon,” and alſo, 
„ That he actually ſwore it. For the very Reaſon why 
the Court of Chancery (ſome Time fince) made a Genera! 


Order, That all Defendants ſhould /%gu their Anſwers,” 
was with the © very View to the more eaſy Proof of Per- 
« juries in Anſwers,” And as ta the afual Swearing, It is, 


in the Nature and Courſe of Buſineſs, quite neceſlary to. 


take the Furr”, atteſted by the proper Perſon before whom 


the Oath ought to be taken, as ſuſſicieut Progf of its being 
actually ſworn by the Perſon, ſo far (at leaſt) as to put it upon 
him to ſhew or to raiſe a reaſonable Suſpicion, 4 That he 
was perſanated; as it would otherwiſe be almoſt impoſ- 


. fible to conviR any one of Perjury committed in an Anſwer 
in Chancery, | : 


John 


8 — 


ie Trinity Term 7 Geo. 3. 


* John Enys Eſq; Excutor of Samuel Enys Eſq; . 1150. 


to ver/. Iſaac Donnithorne, Executor of Nicholas Friday 5a 
Au Donnithorne. | | FOSTER. | 
7% $ 25 was an Action of Covenant brought by the 
ay Executor of the Leſſor, againſt the Executor of a de- 
Mo ceaſed Foint-Lellee, *' + _ 
95 The Declaration ſets forth an Indenture made on the 
10th of October 1735, between the ſaid Samuel Enys (che 
. Plaintiff's Teſtator) of the vne Part, and the faid Nichlas 
be Donnithorne deceaſed, and One Foſeph Donnitliorne on the 
9 other Part, (the Counterpart of which Indenture, ſealed 
er &c, he brings into Court,) whereby the ſaid Samuel Enys, 
| for and in Confederation of the Sum of Twenty Guineas paid 
to him by the ſaid Nicholas Donnithorne and Foſeph D. or 
One of them, and al/# for and in Confideration ot the yearly 
Rent and other Reſeryations Covenants and Agreements 
d therein after mentioned and compriſed on the Parts and 
rd Behalf of the ſaid Nicholas D. and Jeſeph D. and Either of 
i them, their or Ezther of their Executors Adminiltrators and: 
0 Aſſigns, to be paid ober u and performed, Did demiſe unto 
K the ſaid Nicholas Donithorne and Foſeph D. their Executors 
f Adminiſtrators and Aſſigns, All that &c. then in the Tenure 
1 and Occupation of the ſaid Nicholas D. and Jeſeph D. or ane of 
” them, their or one of their Agents or Servants; HABEN“ 
z DUM to the ſaid Nicholas D. AN D TFoſeph D. their Execu- 
d tors Adminiſtrators and Aſſigns, FROM the firſt Day of 
4 Marc LAST AS 7, for 50 Years then next enſuing, if the 
£ ſaid Samuel Enys and Richard Plint or Either of them ſhould 
| happen ſo long to live, and the then preſent Term and 


Eſtate of the ſaid Samuel Enys therein ſhould ſo long con- 
tinue ; THE Said TERM TO COMMENCE AND BE- 
g GIN 2 and immediately after the Surrender Forfeiture or 
ether Determination of the ſaid Leaſe or Demiſe of the ſaid Pre- 
miſſes made and granted by him the ſaid Samuel Eis to them 
the ſaid Nicholas D. and Foſeph D. and bearing Date the 27th 
Day of February 1728; They the ſaid V. B. and 7. D. 
their Executors Adminiſtrators. and Aſſigns yielding and 
aying therefore Yearly and every Year during the ſaid 
erm hereby granted, Ar TER the Commencement thereof 
unto the ſaid Samuel Enys his Executors Adminiſtrators and 
Aſſigns the yearly Rent &c, at Sc.; The /t Payment 
thereof to be made at or upon ſuch of the ſaid Days as 
ſhould fir? and next happen Ar TER the Coumence- 
MENT of the ſaid Term, And the ſaid Nichilas Dennithorne 
and Foſeph D. did in and by the ſaid Indenture, for 
themſelves and Either of them, their or Either of their 
Executors and Adminiflrators COveNnanrT, promiſe, 
and agree, unto and with the ſaid Samuel Enys his Exæ- 
cutors Adminiſtrators and Aſſigns, That they the ſaid 
Nichalas D, and Joſeph Donnitherne er One of them, their 


orc 
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25. 1191. * ox One of their Executors Adminiſtrators or Aſſigns ſhould 


. 
or would from Time to Time and at all Times during the 2 
ſaid Term, Ar TER the Commencement thereof, well and tru- wre. 
ly pay or cauſe to be paid unto the ſaid Samuel Enys his com 
Executors Adminiftrators or Afſizns, the abovementioned bai 

yu Rent c; and alſo ſhould and would from Time to 2 
ime and at all Times during the ſaid Term, Ar TE R the * 
Commencement thereof, well and truly yield pay clear and far 
diſcharge all and all Manner of other Charges Ec. And the (th 
ſaid Micholas Donnithorne and Fojeph D. did in and by the the 
ſaid Indenture, for themſelves and Either of them, their and Re 
Either of their Executors and Adminiſtrators jointly and the 
SEVERALLY covenant promiſe and agree unto and with oft 


the ſaid Samuel Enys his Executors Adminiſtrators, and it. 
Aſſigns That they the ſaid Nicholas D. and Foſeph D. or One Re 


of them, their or One of their Executors Ad miniſtrators or Aſ- oft 
igns ſnould and would from Time to Time and at all Times det 
during the ſaid Term, Ar TER the Commencement thereof, Th 
well and ſufficiently repair c. &c, Then it is averred that Na 
the ſaid Samuel Enys, at the Time of the making of the ſaid 1 
Indenture, was lawfully poſſeſſed of the Reverſion of the 150 
ſaid demiſed Pre miſſes, expectant on the ſaid Demiſe made _— 
and granted by the ſaid Samuel to the ſaid Nicholas D. and 8 
Pa D. by the ſaid Indenture bearing Date the ſaid zyth A 
ay of February 1728, for the Reſidue of a certain Term of - = 
9 Years commencing on the 15th Day of January in the ſa; 
Tins 1711, then to come and unexpired, and deter- of 
minable on the ſeveral Deaths of the ſaid Samuel Enys and 8 
Richard Plint, by virtue of a certain Demiſe of the ſaid Pre- laf 
miſſes wich the Appurtenances made on the faid 15th Day a. 
of January 1711, by Hugh then Lord Viſcount Falmauth to p 
the ſaid Samuel: And it 1s further averred, that the ſaid fa; 
Richard Plint is ſtill living, and that the Eſtate and Term fo ” 
demiſed to the ſaid Samuel! doth ſtill ſubſiſt, The Plaintiff jr 
then avers that the Leaſe or Demiſe mentioned in the In- ry 
denture now brought into Court to have been made by the T, 
ſaid Samuel Enys to the ſaid Nicholas D. and 772 B. did by 
end and expire anddetermine on the firſt Day of March 17 38. : 
Then the ſaid John Enys (the Plaintiff) further ſhews that 
the ſaid Nichclas Donnithorne, being ſo as aforeſaid peſ- g 
ſeſſed of and intitled to the Premiſſes by virtue of the ſaid of 
reſpective Demiſes made by the ſaid Samuel as aforeſaid, 8 
DIED on the iothC December 1737; having firſt duly made his - 
laſt Will and Teſtament, and conſtituted One Fames Don- n 
nithorne and the ſaid Iſaac Donnithorne (the now Defendant) oy 
Executors thereof. That the ſaid James and J/aac after- 1 
wards duly proved the ſame, and took upon them the Exe- - 
cution thereof, That the ſaid Joſeph Donnithorne (the Co- D 
Leſſee) after the Deceaſe of the ſaid Nicholas, and after the b 
Expiration of the ſaid Leaſe or Demiſe by the ſaid Indenture 
bearing Date the 27 ½ of February 1728, to wit, on the 2d ; 
of March 1738, entered on the ſaid Premiſſes, by virtue of the ne 


ſaid Demiſe by the Indenture now brought into Court; and 
Was 
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ewas thereof poſſeſſed for the ſaid Term ſo as aforeſaid demiſed by * P. 1102. 
the ſaid Indenture now brought into Court, in Form aforeſaid, Ta 9 


terminable aforeſaid; the Rewer/jon thereof with the Appur- 
tenances for the Reſidue of the aforeſaid Term of 99 Years, 
belonging to the ſa id Samuel Enys and his Aſſigns. ' hat, be- 
ing ſo poſſeſſed, the ſaid Samuel Enys afterwards, to wit on 
the firſt Day of Nowember 1755, made his laſt Will and Te- 
ſtament in Writing, and thereby appointed the ſaid % Enys 
(the Plaintiff) Executor thereof; and afterwards, to wit on 
the ſame Day and Vear died ſo poſſeſſed of and in his ſaid 
Reverſion with the Appurtenances in Form aforeſaid: And 
the ſaid 7% Enys (the Plaintiff) duly proved the ſaid Will 
of the ſaid Samuel, and took upon himſelf the Execution of 
it, and thereby became and was poſſeſſed of and in the ſaid 
Reverſion with the Appurtenances, for the Reſt and Reſidue 
of the ſaid Term of 9g Years, then to come and unexpired, 
determinable as aforeſaid ; and till is thereof poſſeſſed. 
That the ſaid James Donnithorne, after the Death of the ſaid 
Nicholas, to wit on the 1ft of December 1755 died; And the 
ſaid Iſaac Dennithorne (the Defendant) thereby became and 
is the /ale ſurviving Executor of the ſaid laſt Will and Teſta- 
ment of the ſaid Nicholas, Then the Plaintiff % Enys ſays 
that He being ſo poſſeſſed of the laid Reverſion with the 
Appurtenances as aforeſaid, afterwards, to wit on 12½ De- 
cember 1759, (being 1 December 1759. O. S.) 240). of the 
ſaid yearly Rent of 80l. for three Years of the ſaid Term 
of 50 Years elapſed and run out fince the Death of the ſaid 
Samuel Enys, and ended at and upon that Day in the Year 
laſt mentioned, at that Day in the Year laſt-mentioned be- 
came due owing and in Arrear zo the ſaid John Enys the Ex- 
ecuter and now Flaintiff, as EFxecuToR, in Form afore- 
ſaid: And that the ſaid Nicholas, and Jeſeph, in the Life- 
time of the ſaid Nicholas, or the ſaid Foſep/ ſince the Death 
of the ſaid Nicholas, or the ſaid James in his Life-Time, or 
the ſaid Iſaac ſo being the Ex xcuro R of the laſt Will and 
Teſtament of the ſaid Nicholas as aforeſaid, have not, nor 
hath Any or Either of them or any other Perſon or Perſons 
paid the aforeſaid 240). or any Part thereof to the ſaid Jh 
Enys according to the Form and Effedt of the aforeſaid Covenant 
2 ſaid NicnoLas by Him made in Form atoreſaid ; 

ut the Payment thereöf They and Each and Every of 


them have hitherto wholly neglected and refuſed, And the 


ſaid 240). and every Part thereof ſtill remain and are in Ar- 
rear due owing and unpaid to the ſaid Fo/n Enys, contrary 
to the Form and Effect of the ſaid Indenture and / the 
aforeſaid Covenant of the ſaid Nicholas on this'Behalf as 
aforeſaid. The Declaration then ſets forth that in the ſaid 
Demiſe of the Premiſſes, made on the 11th of January 1711, 
by Hugh Lord Falmouth to the ſaid Samuel, and under which 
the ſaid Samuel was poſſeſſed and intitled at the Time of the 
making of the Indenture now brought into Court, there 1s 


a Reverſion of the yearly Rent of 5/. payable yearly _—_— 
the 
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to the faid Hugh Lord Viſcount Falmaurh his Heirs and Aſ- 
ſigns at Sc.; And that on 10% October 1759. N. S. (being 
Michaelmas Day, O. S.) 151. ot the ſaid yearly Rent of 5. for 
three Years of the ſaid 1 erm of 09 Years, became due and 
owing unto Hugh now Lord Viſcount Falmouth, to whom 
the Reverſion ot the ſaid demited Premiſſes, ſubject to the 
ſaid I erm of 99 Years, ſince the making of that Demiſe has 
duly come; V\ hereof the ſaid 1/aac, fince the Death of the 
ſaid Nicholas and Fames, had Notice: Yet the ſaid aa 
hach not yet, nor have or hath any other Perſon or Perſons 
yet paid the ſame or any Part thereof to the ſaid Hugh now 
Lord Viſcount Falmouth ; but the ſaid Iſaac hath therein 
wholly failed ; and the ſame and every Part thereof ſtil] re- 
mains and are wholly due and owing and unpaid to the faid 
Hugh now Lord Viſcount Falmauth, contrary to the Form and 
Effect of the ſaid Indenture now brought into Court, and 
of the ſaid CoveNnaANnr of the ſuid Nicholas ſo made in that 
Behalf as aforeſaid. Then the Plaintiff alledges further, 
That on the ſaid 12th Day of Decmber 1759, and for a long 
Time, io wit for the Space of 7 Years then laſt elapſed, 
All and ſingular the ſaid demiſed Premiſſes and every Part 
and Parcel thereof c. were F uineus and in great Detay, for- 
Want of needful and neceſſary repairing and amending Fe- 
All which ſaid Premiſſes ſo being ruinous and out of Re- 
pair, the ſaid James and Iſaac, in the Life-time of the ſaid 
James after the Death of the ſaid Meſiclas, And the ſaid Iſaac 
Executor as aforeſaid, ſince the Death of the ſaid James, 
ſuffered and permited to be and continue ſo ruinous and out of 
Repair, for and during all that Time and from thence hi- 
therto ; And neither they or either'of them, or the ſaid 
Fojeph, or any other Perſon or Perſons have or hath as yet 
repaired the ſame or any Part therof ; but have, and each 
ot them hath therein wholly failed and made Default, con- 
trary to the Form and Lffc& of the ſaid Indenture and of 
the aforeſaid CovENANT of the ſaid Nickilas ſo by Him 
made in this Behalf as aforeſaid, And ſo the ſaid John 
ſays that the faid Nicholas in his Life-time, and the ſaid 
IJſaac fince his Death although often requeſted c. bave not 
nor hath Either of them kept with the laid Jo/in the afore- 
ſaid Covenant of the ſaid Nicholas ſo by Him made as 
aforeſaid, but Azve BROKEN the ſame, and to keep the 
tame with the ſaid 7% have and Each of them hath hi- 
therto wholly refuted, And the ſaid Iſaac, Executor as afore- 
ſaid, ſtill dee, To the ſaid John's Damage, 500. And 


He brings into Court the Letters Teſtamentary of the ſaid 
Samuel Enys Oc. E 
The Detendant demurs generally to this Declaration: 
And the Plaintiff joins in Demurrer. 
This Cafe was firſt argued on Friday 24th April 1961, by 
Mr. Cu for the Plaintiff and Mr, Walker for the Defendant. 
; . | Mr. 
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* Mr. Walker 
Defendant, as Executor and aſſigns the Breaches in 1759. 


At the Time of the Plaintiffs Teſtator's making ihe 
Leaſe of 1oth of October 1735, a former Leaſe of 27th Fe- 
bruary 1728, made by Him to the ſame Leſſees, was till 
ſubſiſtiag 

Two Years after the Date of the ſecond Leaſe, Miho las 
Dannithorne one of the Joint-Leſſees died: and the De- 
fendant is his ſurviving Executor, 


O this ſecond Leaſe, (of 10th OFober 1735,) He took 
4 Exceptions. 


iſt, It is voip for the Uncertainty in the Commencement of 
its Term. ; 


2d. By the Death of Nicholas Donnithorne (One of the two 
Joint-Leſſees) on 1oth December 1737, the whole Benefit 
of the Term and the Term itſelf, and the whole Charge, 
SURVIVED to the ſurviving Foint-Leſſee, Foſeph Donnithorne, 


3d. It is improper for the Plaintiff to ſue as Executor: 
He ought to have ſued directly in his own Name ablolutely, 
and not as Executor, _ 


4th, He is alſo improper in ſuing the Defendant as Exe- 
cutor: He ought to have ſued Him as Aſignee. 


Firſt Objection. The Term is uncertain as 10 its Com- 
mencement; It is by one Part of the Habendum, to commence 
« from the IRST or MARCH preceding the Date of this 
« ſecond Leaſe,” (which was the firſt of March 1734 ;) 
And by another Part of it, to commence from the Sur- 
c render, Forfeiture, or other Determination of the former 
« Leaſe made in 1728, (which Determination of the 


former Leaſe happened on 1it March 1738.) 


Second Objection. But ſuppoſing it to have any legal 
Operation the Term and the Benefit of it 8URvivep to 
the ſurviving Leſſee ; And ſo alſo did the whole Charge of 


it : For Nicholas Donnithorne died before the Term commenced. 


And the Covenants will net bind the Executors of the deceaſed 
Leſſee. 5 Co. 18. Slingſby's Caſe, is applicable to the pre- 
ſent Caſe: For here, the Eſtate was jointly demiſed ; And 
the CovERENANTS can NOT operate SEVERALLY, 


Third Objection. It is improper for the Plaintiff to ſue 
as Executor. 1ſt. As to the Charge of the Breaches, which 
are laid in 1759; And the Plaintiff's Teſtator died in 1755 


PakT IV, Vor. II. LI 2dly. 


The Plaintiff, as Executor, ſues the * P. 1194. 


n 
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*P. 1195. * _ As to the Per/on' charged ; becauſe of the Difficul- 

ty of the Defendant's making a Defence. And 3dly. 
Upon Account of Cz/ts : For he ought not to be exempt from 
Coſts ; becauſe the Matter-aroſe within his own Time. 


Fourth Objection. He is alſo improper in ſuing the De- 
fendant as Executor: It ought to be as Aſiguce. For the 
Defendant's Teſtator died before any Entry ; and conſe- 
quently before any Rent was due, 


Mr. Gould, contra, for the Plaintiff, This Action is an 
Action of CovenanrT ; and brought upon a Covenant 
which is joint AND SEVERAL: And the Indenture is 
made * 1y CONSIDERAT1ON of the Rent AND Cove- 

„ Ars on the Part of the Leſſees and their Executors, 
«© He. to be obſerved and performed. 


To the firſt O bjection I anſwer-—The Leaſe is x uncer- 
tain in its Commencement ; beeauſe it may be rendered 
certain. In Point of ComeurTaT1oN, it commences from 

1ſt March preceding the Date + But in Point of Occ ur A- 
10 u, it is to take Effef# only from the Expiration or other 
Determination of the firſt Leaſe made in 1728. It is a 
known DiſtinQion which lies between a Leaſe commencing 
in Computation and commencing in Paſſeſion. 1 Ro, Abr. 
849. fl. 11. Title Eftate, Letter Z. is preciſely in Paint, Ibid. 
pl. 12. to the ſame Purport. | 

To 2d Objection. This Action is founded upon the 
Covenanr, which is joint anDÞ ſeveral, by the two 
Leſſees; And They are Securities Each for the Other. 
This is not a Charge reſulting from the Benefit of enjoying 


. 2 Ro, the Land; but from a * Covenant which was one of the 


Abr. 146. Conſiderations of making the Leaſe, 1 Strange 55 3. Lilly 
— —. v. Hedges, Tr. 9. G. 1 B. R. * One Man may covenant for 


G. el. 3. 4. the AQ of Another,” | 


5. 6. 7. To 3d ObjeQion, It is impoſſible that Mr, 7% Euys 
| can be intitled to the original Term, oTHERWise than 
as Executor or Adminiſtrator of Samuel Enys : And it is only 
a Deſcription of his Title to the Term, And if he had 
*Y:Strange really named Himſelf Executor unneceſſarily, this ſhall * 
662. Portman not exempt; Him from paying Cofts, For which, he cited a 
James: e. Caſe of Jordan v. Powell, M. 10 G. 2. B. R. Where the Plain- 
Lee tiff ſued as Adminiſtrator; and yet it was held to be only 

Harris, Exe- Surpluſage. 
Sen, B. x, Io 4th Objection. It was imgalſible to have ſued the De- 
Tuurſhy fendant otherwiſe than as being Executor. His Teſtator 
26th Faxza- Was bound by the Covenant. And Mr. Euys had nothing 
71784. peſi. to do with any Agreement between his Leſſees. They 
Pa. 1451. could not, by any AQ between themſelves, diſcharge 
themſelves from an expreſs Covenant, No Acceptance 

from an Aſſignee will dſcharge an expreſs Covenant, 


Mr. 
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* Mr. Waller, in Reply—(1ft.) This Leaſe was ſo un- P. 1196. 
certain in the Time it was to commence, that it could not 
be reduced to a Certainty: Neither does it diſtinguiſhi 
when the Computation ſhall commence, and when the In- 
tereſt or Poſſeſſton ſhall take Effect. 


2dly. Upon a joint Leaſe, the Covenants ſhall operate | 
only jointly, not ſeverally. Yelw. 177. Rolls, Adminiſiratr of * This Cale 
Kalli, v. Yate, Therefore this Action could only be brought $p* 207 16 
againſt the Survivor. "the Caſe of Lilly v Hedges, 1 Strauge r 2 ay 
55 3. does & not impugn what I ſay, But 1 Saunders 155. Lc- lt does ve- 
cleſton et Lx Executor of Caſtle v Clip/ham, is to the Purpoſe, ry Hong. 


and ſhews that the Covenant ſhall go along with the Iutereſt. 


 3dly. The Plaintiff's Demand appears to be for Injuries 
in his own Time, Therefore, he cannot ſue for them as 
Executor, 


4thly. The Law operates upon him as Aſſignee, 


However, He chiefly relied on the firſt and ſecond Ob- 
jections. 


Lord MaxSs TIE LD and Mr, Juſt, Fos TER were Both 
abſent at this Time. 


Mr, Juſt, Dexnison thought the ſecond Objection 
2 goes to the Point of the Action, ) deſerved further 

onſideration; vis. Whether, where there is a Joint- 
&« Leaſe, and where the Intereſt muſt in its Nature ſurvive, 
the Covenants, though joint and ſeveral, muſt not be con- 
4 ſtrued to run with the Land. It looks very odd, that 
when one of the Leſſees dies, and the Intereſt ſurvives to 
the longer Liver of them; yet the Other's Repreſentatives 
ſhould be bound by the Covenants, though no Benefit re- 
mains to them, And eſpecially it is right to conſider fully 
of the ObjeQion, in a Caſe where the Plaintiff would 


otherwiſe * loſe his Action. t Nete— 
- i : In this Caſe, 
TI would look into + Sling/by's Caſe, the Survivor 


+ ng . h d 
Mr, Juſt, WI LMO r alſo was willing to hear it argued wt HEY ” 


ag} as He thought that there might perhaps be /me vent. 
eight in the ſecond ObjeQion z though little or none in Þ5Cs. 18. b. 
the Reſt. 


Yet there ſeems to be a Doubt, Whether (as Mr, Gould 
ſays,) One Leſſee may not very reaſonably coyenant for 
Anather, as well as a Stranger might coyenant for Beth, 


On the other hand, perhaps the SubjeR-Matter of the 
Covenant may make it reaſonable that it ſhould rather be 
conſtrued as a Joint Covenant only, ſince the [ntereſt and 


Benefit ſurvive, 


Lia Whereupon, 


— 
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| 


| ; | X 
| *P, 1197, * Whereupon, Mr. Gauld, with Reſpect to this ConſtruQi- 66 
| on of the Covenant, and in Proof of its being joint 40 
| and ſeveral, mentioned in the Cafe ot Robinſon v. Waller, 66 
| 1 Salk, 393. and likewiſe Burden v Ferrers, 1 Siderf.. 
N 4. 
I; Upon its now ſtanding in the Paper for a ſecond Argu- al 
| ment, 
Mr. Serjeant Pole, for the Defendant, did not inſiſt on " 
the 3d and 4th Objections: And though He did not give A 
up the firſt, yet He only inſiſted on the ſecond, However, 
He could add nothing to what had been urged before, 
And The Cour (being now full) determined againſt bt 
Him, without hearing Mr, Nerton tor the Plaintiff, 
Lord MansritLp—On the iſt Point— It is either a v 
Surrender of the former Leaſe; or if it is not, yet the 
* F. 1 Ro. new One is, in point of * Intereſt, to take its Commence- 
Abr. Title ment from the Determination ot the former one only. 2 
Eſtate, Let- | 
cer Z-phit 24d Point—And the Action is brought upon a joint and 10 
"ſeveral Covenant, The Difficulty only aroſe upon a Miſ- 
repreſentation of Slingſby's Caſe; which is nothing like this, 
Mr, Juſt, DE Nis o x ſpoke to the ſame Effect. 
ö 6 Mr. Juſt. Fos r ER and Mr. Juſt, WILMOr were of 
the ſame Opinion. | | 
| . Per Cur, unanimouſly, | 
'Y Jupcwenr for the PLatnTiFE, 7 
| k , T 
bo Sturday 6t y 
| 2. Rex ver/. Walter Erle, Gent. — 
1 | R. Gould ſhewed Cauſe againſt granting a Mandamus ar 
M to the Defendant, Treaſurer of the County of Dor- — 


ſet, requiring Him as Treaſurer of the ſaid County to re- 

imburſe and pay to Richard Buckland and Edward Andrews, | 
late Conſtables of the Burrough of Shafton, otherwiſe SHafte- _ 
ſbury in the County of Dorſet, the ſeveral Sums of Mo- 

ney (mentioned in the Paper-Writing annexed to the 


— — 


P 


— 
— — . —— —— - - — 
— * LI - — — _ — 


i | Afidavir of the ſaid Richard Buckland and — expend- | lu 
þ | ed by them in conveying and maintaining ſevera Rogues, C9 
x [ Vagabonds, and other idle and diſorderly Perſons, accord- w 
1 ing to an Order made at the General Quarter Seſſions of | B. 
1 the Peace holden at Shafteſbury on the 10th Day of We 
4 July 1744, in Purſuance of an AQ of Parliment made St 


17 C. 


p 
? 


——— opitgnooxbnaper— = 
— — C_ 
. 
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6 
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* 17 Ge 2. intitled “ An AQ to amend and make more * P. 1198, 


c effeQtual the Laws relating to Rogues, Va ga bonds, and 
c other idle and diſorderly Perſons, and to Houſes of Core 


c rection.“ | 


He inſiſted that the Sz5510Ns have a Juriſdiction to 


V. 12 G. 2. 
c. 29. F. 6. 
and i9G, 2. 


examine into the Accounts of the Conſtables; Whereas theſe © 5+ F. 1. 4. 


are only allowed by a fingle Tuſtice. 


16. 17. 


Mr. Norton, contra, for the Mandamus, denied that the - 


Seſſions have any Juriſdiction to over-hale the Conſtables 


Accounts, 


This is the only Remedy we have. They may return 
what they think proper, if they think their Point main- 
tainable, 


Here is no Chief Conſtable in this Burrough : Therefore 
We are obliged to apply to the Treaſurer, 


Loxp MANSTIELD— They are obliged by the Act to 
apply to the Quarter-Seſſions; and the Surplus only is to be 
paid over: Which ſhews that the Seſſions have a Juriſdiction 
to make Deductions. 


There is Waſte enough, upon theſe Occaſions, already. 
Diſcharge the Rule. 
The Rur E was accordingly D1SCHARGED. 


Hamilton ver/. Mendes.  Menday8th 
Fune 1761, 


T 85 was a Special Caſe reſerved at Guildhall, at the 
Sittings there before Lord Mansfield after Michaelmas 
Term 1760, in an Action brought againit the Defendant 
as One of the Inſurers, upon a Policy. of, Inſurance from 
Virginia or Maryland to London, of x Sap called the Selby, 
and of Goods and Merchandize therein, until ſhe ſhall 
have moored at Anchor 24 Hours in good Safety. 


The Caſe ſtated for the Opinion of the Court was as. 


follows 


That the Ship Selby, mentioned in. the Policy, being va- pa gs ſtated. 


lued at 12001. and the Plaintiff having Intereſt therein, 


cauſed the Poliey in Queſtion to be made; and the ſame 


was accordingly made, in the Name of 7% Machintoſi, on 
Behalf and for the Uſe and Benefit of the Plaintiff, and 
which was ſubſcribed by the Defendant, as ſtated for the 


Sum of 10091, 
4 That 
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. 1199. * That the Ship, being of the Burden of Two Hundred 


Tons, was on the 28th of March, 1760, in good Safety at 
Virginia; where ſhe took on Board 192 Hogſheads of To- 
bacco, to be delivered at London, 


That on the ſaid 28th Day of March, She departed and 
ſet Sail from Virginia for London; and on the 6th Day of 
May, following, as She was failing and proceeding in her 


. ſaid Voyage, was taken by a French Privateer called the 


Aurora of Bayonne, Captain Fean Piena Leſea Commander ; 
who, with his Company, were Subjects of the French King, 
then being at War with our Lord King George the Second, 


That at the Time of the Capture, the Scliy had Nine 
Men on Board ; and the Captain of the ſaid Privateer took 
out Six, beſides the Captain, Dorſdill; leaving only the 
Mate and One Man on Board, | 


That the French put a Prize-Maſter and ſeveral Men on 
Board the faid Ship Selhy, to carry her to France. 


That as the French were carrying the ſaid Ship Selby to- 
wards France, on the 23d Day of the ſaid May, She was 
retaken off Bayonne by the Southampton, an Englifh Mah of 
War commanded by Captain Autrobus; who ſent her into 
Plymouth, where She arrived the Sixth Day of June follow 
ing, 


That the Plaintiff living at Hull, as ſoon as he was in- 
formed what had befallen his ſaid Ship the Selby, wrote a 
Letter, on the 23d Day of June, to his Agent Jc/n Mackin= 
eh, living in London, to acquaint the Defendant, © That 
„the Plaintiff did from thenceforth apanDon to him his 
* Intereſt in the ſaid Ship, as to the ſad One Hundred 
Pounds by the Defendant inſured,” 


That the ſaid John Mackintofh, on the 26th Day of the 
ſaid Fune, acquainted the Defendant with an Offer to aban- 
don the Ship: To which the Defendant ſaid “ He did not 
* think himſelf bound to take to the Ship; but was ready to 
« pay the Salvage and all other Loſſes and Charges that 
« the Plaintiff ſuſtained by the Capture.” 


That upon the 19th Day of Auguſt, the ſaid Ship Selby 
was brought into the Port of London, by the Order of the 
Owners of the Cargo and the Re-Captors, - 


That the ſaid &i Selby ſuftained no Damage from the 
Capture. | 
; That 
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to the Freighters at the Port of Landon; who paid the 
Freight to Benjamin Vaughan, without prejudice, 


The Queſtion therefore ſubmitted to the Opinion of the 
Court in this Caſe, is. Whether the Plaintiff, on the ſaid 
* 26th Day of June, had a Right io aBanDoON, and hath 
& a Right to recover as for a Total Loſs,” If He is intitled 
to recover for a Total Loſs ; then the Jury find a verdict for 
the Plaintiff, Damages 98/, Coſts 4os. But if the Court 
ſhall be of Opinion, that he had no Right to abandon on 
the ſaid 26th Day of June, or he ought only to recover an 
Average Loſs ; then the Jury find a verdict for the Plain- 
tiff, Damages 100. Coſts 4os. 


Flet. Morton, for Plaintiff, 
H. Gould, for Defendant. 


This Caſe was firſt argued on Friday 1oth April laſt, by 
Mr. Morton for the Plaintiff, and Mr. Aſton for the Defen- 
dant. | | | 


Mr. Morton—The Queſtion, is Whether, by Law, the 
* are ſubject to a ToTAL, or only to an AVERAGE 
Ols. 


The Car run of the Ship by an Enemy does amount to 
a total Lols of it. Roccius Pa, 282. Reſpons. 34. And upon 
a total Loſs the Ship being in this Country, the Inſured may 
always abandon, On 137 December 1759, in the Caſe of 
Gardiner v. Broſnall be fore Lord Mansfield at Guildhall, it 
was ſo ſettled, © That on a e Loſs, the Inſured may 
« always abandon, if in our own Country:“ (though 
there indeed the Ship was in a foreign Port.) 


This is a walued Policy: And the Inſurer 3 re- 
ceived a ſufficient Premium, the Inſured ought, in Point 


of Juſtice and Equity, to have a Right of Election whether 
to keep or to abandon the Thing inſured, And when the 


Inſured has once had his Election to demand the Money 
inſured, no ſubſequent Event can take it from Him, For, 
the Peril inſured againſt having aQually happened, the 
Condition of the Contract is broken, on the Inſurers Part: 
And when a Condition is once broken, no ſub/equent Event 
can hinder the other Party from inſiſting upon it. Nor 
can an Abandonment be partial. | 


In the Cafe of Fitzgerald v. Pele, in the, Houſe of Lords, 


many Caſes are * cited in the Margin, where the Plaintiffs geeCaſer in 
had Judgment as for a total Loſs, though the Ships re- Pen Prec* 


mained in being. 
Lord Mansr1zLp—But they were. abſolutely denied 
by the other Side. Mr, 


That the whole Cargo of the ſaid Ship Selby was deliverd * P. 1200» 
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*P, 1201. 


* M. 1788. 
32 G. 2. B. 
R. ante, pa. 
683 to 698. 


* Mr. Morton—Yet even General Verdicts aGalnsT In- 
ſurers are an Authority. But the Circumſtances here found 
do plainly conſtitute a zotal Loſs, ſo as to make the Inſurers 
eee 227, Note, 66, and * Goſs v. Withers, in this 

ourt. 


Grotius holds a Detention of 24 Hours only to be ſuſti- 
cient. Lib. z. c. 6. Pa 814, © Sed recentiori Jure Gentium, 
Sc.“ And even Bynler /hoek admits it to be ſo, after all 


. reaſonable Hopes of Recovery are gone. Lib. 1, c. 4. And 


4 Eſſay on 
Inſurancee, 


Vol. 2. pa. 
174, 175- 


here all Hope of Recovery was gone: The ſhip was de- 
tained in the Hends of the Enemy from the 6th of May 
to the 23d of May. The Hands too were taken out, Con- 
ſequently, the Inſured might be hurt; And therefore, on 
a valued Policy, He might abandon, : 


Mr. Afton, contra, for the Defendant.— This mere Cap- 


ture, followed by a Re-Capture before it was taken infra 
Prefidia Hoſtium, is nct a tctal Lofs, nor can intitle the In- 
ſurer to abandon, 


Abandoning is a term that imports ſomething left to be 
abandoned: Which can not be ſaid, if the Loſs be abſo- 
lutely and ſtrictly ſpeaking zl. 


The Right to abandon muſt ariſe upon the End being / 
far defeated, that it is not worth the While of the Inſured 
to purſue it; ſuch a Loſs as is equally inconvenient to Him, 
as if it had been a total Loſs, Ordinances of France 181. 


Art, 45. Sea-Laws. Magens Book, t (where they are 


tranflated, and the Word Abandoning is brſt uſed.) 


pra The Hope of Recovery being quite gone, depends up- 


ſequen.“ 


J See the 
whole Paſ- 


ſage, poſt. 
Edid le- 
15 14. Art. 
46. Ordin. 


26, Ordin. 


on its being in loco ſecuro, brought into a Place of Safety. 
Conſclato del Mare, c. 287. Bynker ſhiek 9g, Juris Publici, 
cap. 5. lib. 1. And Roccius is agreeable to both theſe two. 
Therefore a Bare Taking at Sea is not enough to make it a 
total Loſs. It was never in loco ſecura; but only carrying 
tzwards France. | 


In 1665, it was not the Notion, © That a Ship was to- 
* tally loſt, which might come to Light again“ And 
agreeable to this is Roccius s Notabilia, 50. Pa 204. 1 Non 
* autem deperditæ, fi poflea reperiantur,” All the + Books 
that ſpeak of the Aſſured's Right to abandon, are to be 
underſlood of fubſiſting Perils, 


Bilbea 1938. Artic. 32. Ordinance of Middleburgh in Zealand 1689. Art. 
Kei terdam 172 1. Artic. 62. 64. 


Now this Ship was refered undamaged, and in as goed Plight 


a; Eefore + And if it had not been in quite ſo good Plight, 


yet 
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yet it would only be a Loſs in Proportion to the Damages.“ P. 1202. 
Rectius ut ſupra, A Ship cannot be abandoned, fo long as 


it will ſwim, 


The Caſe of Goſs v. Withers turned upon farticular Cir- 
cumſtances : But the General Doctrine of that Caſe is with 
Us. There, the Loſs was total at the Time of abandoning 1 
Here, it was not, There, the Ship was diſabled ro purſue 
her deſtined Voyage; The Goods were periſhable, and 
the Lent-Seaſon for the Sale of the Fiſh was over: But 
here the Ship was perfectly ſafe and able to purſue her Voy- 


age, at the Time of abandoning ; She was completely re- 


deemed from her Peril, undamaged ; and came Home ſo, to 
her deſtined Port, 


The Caſe of Gardiner v. Broſnall turned upon other 
Queſtians, i 

There is no Difference between a walued, and an open Po- 
licy, where the Loſs is only partial, and not total : For 
the Value muſt be prowed in the Caſe of a partial Loſs ; 
And the Intereſt muſt be proved, if it was a total Loſs. 


In Order to give the Inſured a Right to abandan, the 
Peril muſt ſubyſt at the Time of abandoning. | a 
Therefore here, the Inſured are only intitled to an Ave- 

rage-Loſs. 


Mr. Merton, in Reply — This is an Inſurance againſt the 
Taking of a Ship; Which Ship Ja been taken. The 
Facts ſtated amount to a Breach of the Inſurer's Contract: 


And Subſequent Events can not alter the Caſe, The Voy- 


age was delayed and defeated, for a Month ; the Ship was 
without Sailors; and it was brought into a Port We were 
Strangers to, 


The Caſe of Goſs v. Withers was particularly circumſtan- 
ced ; yet the * General Doctrine was laid down, © that if“ F. ante 
an inſured Ship be taken, the Aſſured may demand as 596, 697. 
&« for a total Loſs, and may abandon to the Inſurer.” Here, 
as well as there, the Vieæus of the Inſured were defeated, 


The Inſurer might poſſibly have been a Gainer by the 
Ship being abandoned to Him, under his Right of Salvage, 


Note— 


It was admitted on both Sides, that there was no Caſe 
where there had been an f Adjuſtment of a partial Loſs 1. It — be 


upon a valued Poliey; nor any Determination that its being mga tbis 


Tim 
Caſe of Leit v. Rucker (reported ante 1167) had not received its Dun — 
nor had ever been mentioned in Court: The very firſt Motion in that Caſe was 
made upon the next Day after this firſt Argument of the preſent Caſe; and it was 
not determined till 2d May, 1761. 
a Vas 
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* P. 1203. a vaLvued Policy turned it into a Wager, and ſo differ- 


ed it from the Caſe of an or Policy, (which is a Con- 
tract of Indemnity,) 


Tunis Cauſe came on again (in the Paper) to be argued 
a ſecond Time, on Tueſday the 26th of May laſt (1761.) 


Mir. Morton argued on behalf of the Plaintiff—the Queſ- 
w 7 _ tion is now narrowed almolt to a Point, by a late * Deter- 
Au 115, mination : For | can not now argue that a walued Policy is 
1172, 1173. to be conſidered upon the ſame Foot with a Wagering Poli- 
(See the cy; ſince it has been + determined © that there is no Dif- 
eee e . *© ference between a valued Policy and an open One, ex- 
1 , © cept fixing the Quantum of the Value of the Goods as 
1771, 1772s to their prime Coſt,” 


And the Damage, upon an Average-Loſs, muſt be 
J. ibidem. || computed (as it is now tettled) according to the Price of 
found Goods at the Port of Delivery, at the Time of Ar- 

rival there, But ; 


In all valued Policies, where the Valuation is exorbi- 
tantly high, and the Intereſt on Board is very trifling, that 
is a mere Evaſion ; it is a Fraud upon the Statute of 19 
G. 2. c. 37. and ſhall be treated as a mere Cover to a Wa- 
ger. Therefore the Doctrine of Wagering Policies is not 
applicable to the preſent Caſe, ſince theſe Points have 


ne been ſettled, 


It muſt alſo now be taken, that an Inſurance of a Ship 
or Goods is to be looked upon as only an Indemnity for 
their ſafe Arrival at their deſtined Port. 


Nevertheleſs I muſt contend for two Propoſitions, Which 
fill remain to Me, and are theſe— | 


it, There was a Time once ExXIsTING when the 
Inſured had a Right to abandon, and to recover from the In- 
ſurer as for a tal Loſs. 


2d. Nothing has here happened, to take this Rig/t away. 
from them, 


But I will firſt clear the Caſe from Objection. 


It has been objeQed, ** that an Abandonment is incon- 
c ſiſtent with a total Loſs. 


Anſwer— 


An Abandonment is a relinquiſhing of whatever may be 
ſaved, for the Benefit of the Inſurer: And a total Loſs is 
where Nothing is ſaved, worth the while of the Owner to 

purſue, 
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*purſue. There can ſcarce be any Inſtance of a total Loſs in P. 1204. 


this Senſe of the Term, where there is not ſomething ſaved, 


In the Caſe of a Capture, the Thing itſelf is as far from 


being really deſtroyed or annihilated, as it was when in the 


Hand of the Owner: But yet it is totally loſt zo the Owner; 
His Dominion over it is totally gone. There may be an Aban- 
donment even upon an Embargo, if the Cargo be periſhable. 


This Objection being cleared, I come to the two Pro- 
poſitions before ſtated. 


Firſt—Here did once exi/? a total Loſs ; and conſequently 
there exiſted, at that Time a Right of abandoning, 


Since the Caſe of * Goſs v. Withers, it flands ſettled, ;-,,.. 
« that where the Hope of Recovery is gone, a Capture 696, 697. 


makes a total Loſs, as between Inſurers andthe Inſured.” 
If carried infra Prefidia Hoſtium, then even the Right of 


1 Property is altered: So allo, if all Hope of Recovery is + 7. ante 
gone. 693. 


Now here were no Hopes of Recovery left: The Ship 
was 17 Days in the Hands of the Enemy; and only One 
Man and One Boy left on Board, The Inſured might then 
have called upon the Inſurer for a Tal Loſs; and He 
could have had no Excuſe, It will perhaps be ſaid, that 
it was not a CONTINUING Loſs upon the 26th of June, 
becauſe the Ship was before that Time retaken and ſafe, 
But the Anſwer to that is, * that it was total ſo long as it 
* continued,” 


I will therefore now conſider the ſecond Queſtion, 


Second Queſtion Whether the ſubſequent Events have 
taken away the Inſured's Right to abandon ; As the Inſu- 
rance is only an indemnity for the Ship's ſafe Arrival at its 
deſtined Port; and as the Ship arrived at that Port, with- 
out having ſuſtained any Damage from the Capture ; and 
the Inſurer is content to pay the Salvage and all Coſts, 


Notwithſtanding all this, I ſay that where there was 


ONCE a total Loſs, or a Loſs of ſuch a kind as is in its Na» 
ture total, the Inſured have a Right to abandon, although 
there be a ſubſequent Re-Capture: For, when once the In- 
ſured had a Right to abandon, veſted in Him, ſuch Right 
continued in Him, and could not be taken away from Him, 


Andy ſol underſtood it to be laid down, in the Caſe of & V. ante ue 
Goſs v. Withers. 


A Right of Action once veſted cannot be deveſted. 


his 
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* P, 1205. This may be compared to a Condition once broken: # Tt 
Which Caſe is juſt like the preſent. And a Right to aban- 
don follows of Courſe. Rd B 
Here is #9 Fraud found: And none can be preſumed or I 
intended. There is ns Injury done to the Inſurer, by the Wri 
Abandonement : For the Value is agreed to be 120, and Cap 
not pretended to be over-valued. He has received a Pre- ther 
mium upon that, as the Value; And if no Damage has been min 
ſuſtained, He will be reimburſed by that Value ; (except 
the Salvage, which He muſt anſwer for, in either Caſe.) P 
And this muſt be taken for a fair Valuation; no other be- Rig 
ing found or pretended: ¶F it had been exceſſive, it might jury 
have been ſhewn by the Inſurer, and He might have got 
rid of the Policy as fraudulent, And upon all the Circum- A 
ſtances of the Caſe, there was very ſufficient Reaſon for a tc 
Abandoning, * 
It has been ſaid, © That the Laws and Ordinances of C2 
« Foreign Countries will not admit a Ship to be abandon- 
ed, ſo long as it can ſwim,” N 
ſail 


I anſwer—Thoſe Laws and Ordinances are not. applica- 

ble to Captures. They are political, in Order to oblige the pol 

Maſter and Men to give their utmoſt * to ſave 

the Ship, if poſſible, from ſinking. And all the Foreign 

Writers put a Capture and a Shipwreck upon the very ſame 

Fozt ; Which proves our Right to abandon here. Ordinance 

F. Magens. 46%. * And ſo alſo they put it upon the ſame Foot with a 

Vol. 2. Pu. Yetention by Princes. Therefore they affirm our Right to 
85 abandon in the preſent Caſe, ie 


| N 

It has been objected “ That the Ship was in Safety, on. 
« the 26t/ of June, (the Time when the Offer to aban- . 
don was made.) f : : 


But I deny that She was in Safety, quoad the Inſurer + He of 
had no more Dominion or Power over the Ship on 26th 

of June, than he had when She was in the Hands of the | 
fnemy, The Re-Captor had a Right to an eighth Part of A! 


the Ship for Salvage ; and He had a Right to $ ELL it, and I: 

did actually ſell it And the Inſured could. not Hinder this: I 

He had only a Right to g of the Price it ſhould fetch, "ol 
It has been hkewiſe objected, “ That if the Inſured 

« may always be-at Liberty to abandon, in Caſe of a Cap- 40 

« ture and Recapture, it would oblige all Inſurers to act P 

« as Merchants, and mecdle in Things, which they do « 


« not or may not all underſtand,” 


But that Argument proves too much; For, it holds 
equally ſtrong in all Caſes of Abandonment; and would ! 
therefore equally tend to prove That there can be na 
% Abandonment in any Caſe,” | 


It 
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It has been ſaid © That it would intraduce Fraud,” 
But Fraud is nt to be preſumed, 


I hope therefore that this Court will concur with foreign 
Writers, That there is no inftance where, in Caſe of a 
Capture and Recapture, and the Loſs total in its Nature. 
there may not be an Abandonment And fo it was deter- 
mined in the Caſe of Goſs v. Withers, 


Here, the total Loſs veſted a Right to abandon ; which 
Right could not be deveſted by the Recapture; And no In- 
jury is done to the inſurer, nor can any Inconvenience ariſe. 


Therefore the Plaintiff ought to recover the 981. as for 
a total Loſs, This is a firm ſtable ground to go upon, in 
Caſes of Capture: And unleſs this fixed Rule be eſtabliſh- 
ed, there muſt be infinite Uncertainty and diſpute in every 
Caſe of Capture and Recapture, 


Mr. Gould, contra, for the Defendant, —Every 1 hing was 
ſaid laſt Term, in the Argument for the Defendant, that 
poſſibly could be urged upon the ſubjeQ, 


Mr, Aſten did not inſiſt That a total Loſs muſt be an a 
ſolute Annihilation of the thing inſured, | 


The determination in the Caſe of Goſs v. Withers was 
founded upon the particular Circumſtances of that caſe ; 
and the Doctrine was not laid down ſo generally as Mr. 
Norton cites it. 


As to its having been once a total Loſs , and continuing ſo 
till 26ch of June, and the Spes recuperandi being utterly 
gone by the Capture; the Point was ſettled in that Cale 
of Goſs v. Withers, * 


* P, 1206, 


* / ante 


6 
Mr. Merton admits, that both in the caſe of a walued and of — 698. 


an open Policy, the Inſurance is to be conſidered only as an 
InDeMNIiTY: Whereas his Argument would prove the 
Inſurer to be liable to have the Ship abandoned to Him 


though retaken within an Hour, 


The ſubſtantial Inquiry is, Whether any of the perils 
« inſured againſt, have happened, % the Detriment of the 
6 Ship, so FAR as to intitle the Inſured to abandon, within 
« the true Intent of the Policy,” 


Roccius, 204, (cited by Mr. Aon) proves that Reftoration 
before Payment is ſufficient, and the Inſurer is clear ;— 
« Acetiam quia Contractus Aſſecurationis eſt conditionalis, 

| „% Fe. 
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* P. 1207. © * &c, reperiantur. Non autem deperditz dicuntur, / 


« poſtea reperiantur,” The Book * on and ſays, /f 
« the inſured had called upon the inſurer, before the Recap- 
ture, Sc. THAT might have made a great Difference,” 


It would be too rigorous, to allow an Abandonment 
by the Owner (who wnder/iands the beſt Method of manag- 
ing the thing inſured) to an Inſurer who does not under- 
ſtand it; unleſs the Thing be rendered REALLY USELESS 
to the cauner himſelf, There is no Inſtance of an Attempt 


| to abandon a Ship at a Time when it is in Safety. 


There can be no ſolid Ground to diſtinguiſh between 
the Caſe of a Rauſom, and the Cafe of Salvage to be paid 
upon a Recapture, at the Rate of g of the value, under a 
politive AR of Parliment, | 


The Caſe of Dean v. Dicker, 2 Strange 1250, was upon a 
Policy ““ Intereſt or no Intereſt: And therefore the Reca 
ture was holden not to avail the Inſurer, But the Ch. Juſ- 
tice ſaid, at the Concluſion of the Caſe, 4 It might be 
4 otherwiſe on a valued Policy.” 


As to the Inconvenience It is obvious that abandonment 
muſt be exceedingly ſo to the Under-Writer, who may not 
underſtand the Thing, and may reſide at a great Diſlance 
from the Place of the Ship's Arrival, | / 


And as to Fraud Though particular Fas of Fraud are 
not to be preſumed, yet the Court will prevent Fraud, as 
far as lies in their Power: Whereas Exlarging the Right 
to abandon will certainly encourage it. | | 


This Peril was over and at an Eud, before the Offer to 
abandon was made ; and the Ship had received no Da- 
mage by the Capture: And therefore the Plaintiff ought 
only to recover as for an Average-Loſs, and to be content 
with the 10/, Damages given him by the Jury, | 


Mr, Norton, in Reply—A ſpecific Reſtitution of the Ship 
may happen not to be a Satisfaction to the Inſured, 


The Recaptor has a Right to ſell the Ship ; and by that, to 
ſecure his 3 for Salvage. 


There is a ſubſtantial Difference between Ranſom and 
Salvage, One is an Act of the Owner (or his Agents ;) 
the other, the Act of a Stranger: And a Ranſom is an 
EleGien to take an Auerage-Loſs, inſtead of demanding as 


for a total One, a 


Rocc ius 
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* Roccius 204. is a general Aſſertion; which may depend * P. 1208. 


upon Circumſtances, and is not applicable to the preſent 
Caſe, The General Poſition is not Law. 


My Argument ab inconvenienti has Weight, if this be a 
total Loſs ; as it certainly is, and was determined to be fo, 
in the Caſe of Goſs v. Withers, 


The Caſe of Dean 'v. Dicker is not applicable to this 
Caſe, | CUR, Apvis'. 


Lord MansrieLD now delivered the Reſolution of the 
Court; having firſt ſtated the Caſe, as ſettled at Ni 
Prius, | | 


The Plaintiff has averred in his Declaration, as the Baſis 
of his Demand for a total Loſs, © that by the Capture the 
* Ship became wholly loſt 7- Him 


The General Queſtion is, Whether the Plaintiff, who at 
the Time of his Action brought, at the Time of his Offer 
to abandon, and at the Time he was firſt apprized of any 
Accident having happened, had only, in Truth, ſuſtained 
an Ayerage-Loſs, ought to recover for a Tal One. 


In Support of the Affirmative, the Counſel for the Plain- 
uf inſiſted upon the four following Points : 


iſt, That by this Capture, the Property was changed, and 
therefore the Loſs total for ever. 


2dly. If the Property was not changed, yet the Capture 
was a total Loſs. 


zaly. That when the Ship was brought into Plymouth, 
particularly on the 26th of June, the Recovery was not fuch 
as, in Truth, changed the Totality of the Loſs into an 


Average. 


Athly. Suppoſing it did, yet the Loſs having once been 
total, a Right weſted in the Inſured to recover the Whole 
upon abandoning ; which Right could never afterwards be 
devefted or taken from him by any ſubſequent Event. 


As to the 64 Paint—Tr the Change of Property was at 
all material as between the Inſurer and Inſured, it would 
not be applicable to the preſent Cafe : Becauſe, by the 
marine Law received and practiſed in England, there is no 

Change 


iſt, Poĩat. 
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*P 1209, * Change of Property, in Cafe of a Capture, before f Can- 
TVantes g;, demnation : And now, by the Act of Parliament, in Caſe of a ry 


3 196. 2, Re-capiure, the Tus Poſtliminii continues for ever. + : 4 
25 340, + I know, many Writers argue, between the Inſurer and ſh 
« iny Inſured, from the DiſtinQtion “ Whether the Property was 5 
* Time af- or was not changed by the Capture, fo as to transfer a la 
ter war dri ** complete Right from the Enemy to @ Recaptor or neutral foi 
IS” 5 © againit the former Owner.” But arbitraryNotions ve 
Mm: concerning theChange of Property by aCapture, as between 
the former Owner and a Re-captor or Vendee, ought never 
to be the Rule of Deciſion, as between the [nſurer andI»/ured th 
upon a Contratt of Indemnity, contrary to the real Truth of tun 
the Fac. And therefore I agree with the Counſel for the thi 
Plaintiff, upon their ſecond Point, That by this Capture, | 
*« while it continued, the Ship was zzally loſt,” though it 
be admitted“ that the Property, in Caſe of a Re-capture, 
never was Changed, but returned to the former Owner,” | 
3d. Point The third Point depends, as every Queſtion of this kind the 
muſt, upon the particular Circumſtances. It does not neceſſarily ans 
follow, that, becauſe there is a Re- capture, therefore the FY 
Lofs ceaſes to be total. I the Voyage is abſolutely loſt, or = 
not worth purſuing ; If the Salvage is very high; F further nif 
Expence is neceſſary; F the Inſurer will not engage, in all \ 
Events, to bear that Expence, though it ſhould exceed the 
Value or fail of Succeſs : Under thele and wany other like um 
Cireumſtances, thelnſured maydiſintangle himſelf and aban- 20 
a a don, notwithſtanding there has been a Re- capture. * al 4 ? 
0 . : 
+ Cap. 7, The Cuiden t among other Deſcriptions of a total Loſs the 
Seck. 1. where the Inſured may a bandon, inſtances If the Damage lan 
© exceeds half theValue of the Thing; or if the Voyage c nat 
& [oft ; or ſo diſturbed, that the Purſuit of it is not worth the if t 
„Freight.“ But in the preſent Caſe, the Voyage was ſo far yet 
from being loſt, that it had only met with a ſhort temporary tio 
ObſtruRtion ; the Ship and Cargo were both entirely ſafe ; the * 
Expence incurred did not a mount to near Half the Value; ter 
and upon the 26th of June, when the Ship was at Plymouth, bre 
and the Offer made to abandon, the Inſurer undertook to pay eve 
all Charges and Expences the Plaintiff ſhould be put to by the 
Capture, : 
The only Argument to ſhew that the Loſs had not then 8 
ceaſed to be total, was built upon a miſtaken Suppoſition, Re 
« that the Re-captor had a Right to demand a Sale, and to 8 
put a Steę to any further Proſecution of the Voyage.“ But oh 
that is not ſo The Property returned to the Plaintiff, pledged 2 
to the Re-captors for One Eighth of the Value, as Salvage Þ; 


for retaking and bringing the Ship into an Exgli/A Port, 
$7.29G.2. Upon paying this, the Owner was intitled to & Reſtitution. 
34. The Re-captor had ns Right to ſell the Ship. If 
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* If they differed about the Value, the Court of Admi- * P, 1210. 


ralty would have ordered a Commiſſion of Appraiſement. 
In this Caſe, it was the Intereſt of the Owner of the Ship, 
the Owners of the Cargo, and the Re-captor, that She 
ſhould forthwith proceed upon her Voyage from Plymouth to 
Lindon, But, had the Re-captor oppoſed it, or affected De- 
lay, the Court of Admiralty would have made an Order 
for bringing her immediately to London, her Port of Deli- 


very, upon reaſonable Terms, 


Therefore it is moſt clear, that upon the 26th of June, 
the Ship had ſuſtained no other Loſs bv reaſon of the Cap- 
ture, than a „ort temporary Obſtruction, and a Charge which 


the Defendant had offered to pay and ſatisfy, 


This brings the Whole to the fourth and laſt Point, 


The Plaintiff's Demand is for an Indemnity. His Action, 
then, muſt be founded upon the Nature of his Damnification, 
as it really is, at the Time the Action is brought, It is re- 
pugnant, upon a Contract of Indemnity, to recover as for a 
ſotal Loſs, when the final Event has decided that the Dam- 
nification, in Truth, is an Average, or perhaps no Loſs at all. 


Whatever undoes the Damnification, in Whole or in Part, 
muſt operate upon the Indemnity in the ſame Degree. It is 
a Contradiction in Terms, to bring an Action for Indemni- 
ty, when, upon the whole Event, no Damage has been ſuſ- 
tained, This Reaſoning is ſo much founded in Senſe and 
the Nature of the Thing, that the Common Law of Eng- 
land adopts it; (though inclined to Strictneſs.) The Te- 
nant is obliged to indemnify his Landlord from Waſte : But 
if the Tenant do, or ſuffer Waſte to be done, in Houſes ; 
yet, if he repair before any Action brought, there lies no Ac- 


tion of Waſte againſt him: * But he cannot plead © mon fey C. Lug 3. 


c eit vaſtum ;” but the Special Matter. The Special Mat- 
ter ſhews, that the Injury being repaired before the Action 
brought, the Plaintiff had no Cauſe of Attion : And what- 
ever takes away the Cauſe, takes away the Action. 


Suppoſe a Surety, ſued to Judgment ; and afterwards, 
before an Action brought, the Principal pays the Debt and 
Coſts, and procures Satisfaction to be acknowledged upon 
Record: the Surety can have no Action for Indemnity + 
becauſe he is indemnified before any Action brought, If 
the Demand or Cauſe of Action does not ſubſiſt at the Time 
the AQion is, brought, the having exiſted at any former 
Time can be of no Avail, 


PART IV. Vor. II. Mm Nut, 


4th Point. 


a, 


Trinity Term 1 Geo. 3. 


* P. 1211. * But, in the preſent Caſe, the Notion of a © veſted Right 


Before L. d. 
Hardevicke, 


a Guildbell, of the Ship Prince Frederick in Safety ; though She had 


in 1735» 


+ JV. ante 
1200, in 
ar gine. 


c jn the Plaintiff, to ſue as tor a total Loſs before the Re- 
if capture,” is fiditious only, and not founded in Truth: 
For the Inſured is not ohliged to abandon, in any Cafe : He 
has an Eledtion. No Right can weſt as for a total Loſs, till 
he has made that Election. He cannot ele@ before Advice 
is received, of the Loſs; And if that Advice ſhews the Pe- 
ril to be over, and the Thing in Safety, he cannot eled at 
all; becauſe he has no Right to abandon, when the Thing 
is /afe. 

Writers upon the Marine Law are apt to embarraſs Ge- 
neral Principles, with the poſitive Regulations of their own 
Country: but they ſeem all to agree, That if the Thing 
s js recovered before the Money paid, the Inſured can only 


ebe intitled according to the final Event-“ 


Roccius, who collects the Opinions of all the Authors 
before his Time, and draws Conc luſions or Maxime (Solu- 
tions of Queſtions) from them, which he calls Matabilia, in 
the Place cited at the Bar, (Fo, 204. Not. 50.) puts this 
Queſtion “ Aﬀecurator, qui jam ſolvit Æſtimationem Mer- 
t cium deperditarum, fi poſtea diaz Merces appareant, et 
ce recuperatz ſint, an poſſit cogere Dominum ad accipiendas 
ce jllas, & ad reddendam ſibi Æſtimationem, quam dedit ?“ 
The Anſwer is“ Diſtingue, Aut Merces, vel aliqua 
& Pars ipſarum appareant, & reſtitui poſſint, ante Solutionem 
« Aſtimationisz & tunc tenetur Dominus Mercium illas 
& recipere, & pro illi parte Mercium apparentium /ibera- 
% bitur Aſſecurator: Nam qui tenetur ad certam quanti- 
ie tatem reſpeQu certz Speciei, dando illam, liberatur, ut 
ibi probatur, Et etiam, (another Reaſon, perhaps a 
better) quia ContraQtus Aſſecurationis eſt conditionalis ; 
4e ſcilicet, i Merces deperdantur : Non autem dicuntur 
« deperditz, ſi poſtea reperiantur. Verum fi Merces non 
« appareant in illa priſtina bonitate, aliter fit Aſtimatio 
non in totum, (ed prout hinc walent, Aut vero poſt ſolu- 
„tam Aſtimationem ab Aſſecuratore, compareant Mer» 
ces: & hinc eſt in EleQione Mercium aſſecurati, vel re- 
* cipere Merces, vel retinere pretium.“ 


In the Caſe of “ Spencer v. Franco, though upon a Wager 
Policy, the Loſs was held not to be total, after the Return 


been ſeiſed and long kept by the King of Spain, in a Time of 
actual War, 


In the Caſe of + Pole v, Fitzgerald, though upon a Wager 
Policy, the Majority of the Judges and the Houſe of 
Lords held there was no total Loſs, the Ship having been 
reſtered before the End of the Four Months, 


The 


Trinity Term 1 Geo. 3. 


— 


The preſent Attempt is the firſt that ever was made, *P, 1212. 


to charge the Inſurer as for a total Loſs, upon an Intereſt- 
Policy, after the Thing was recevered. And it is faid, the 
Judgment in the Caſe of 69% v. Withers gave Riſe to it. 


It is admitted, that Caſe was no Way ſimilar, Be- 
fore that Action was brought, the whole Ship and Cargo 
were literally loſt; at the Time of the Offer to abandon, 
a Fourth of the Cargo had been thrown over-board ; The 
Voyage was entirely loſt; The Remainder of the Cargo 
was Fiſh periſhing, and of no Value at Milford Haven, 
where the Ship was brought in ; The Ship ſo ſhattered, as 
to want great and expenſive Repairs ; The Salvage was one 
Half, and the Inſurer did not engage to be at any Expence; 
It did not appear that it was worth while to try to ſave 
8 Thing; And the Re-captor, (though intitled to one 
half, as well as the Owner of the Ship and Cargo,) left 
the Whole to periſh, rather than be at any further Trouble 
or Expence. 


But it is ſaid, © Though the Caſe was entirely different, 
© ſome part of the Reaſoning warranted the Propoſition 
© now inferred by the Plaintiff from it,” 


The great Principle relied upon, was, © that as between 
te the Inſurer and Inſured, the Contract being an Indemni- 
« ty, the Truth of the FaQ ought to be regarded: And 
« therefore there might be a total Loſs by Capture, which 
ic could not operate a Change of Property; And a Re- 
« Capture ſhould not relate by Fiction (like the Roman 
4 Fus Pofiliminii) as if the Capture had never happened, 
« unleſs the Loſs was in Truth recovered.” 


This Reaſoning proved, e converſe, That if the Thing 
in Truth was ſafe, no artificial Reaſoning ſhall be allowed 
to ſet up a total Loſs, 


The Words quoted at the Bar were certainly uſed, «© That 
cc there is no Book, ancient or modern, which does not 
« ſay That in Caſe of the Ship being taken, the Inſured may 
4 demand for a total Loſs, and abandon,” But the Propo- 
ſition was applied to the Subject Matter; and is certainly 
true, provided the Capture, or the total Loſs occaſioned 
thereby, continue to the Time of abandoning and bringing the 
Action. a | 


The Caſe then before the Court did not make it ne- 
ceſſary to ſpecify all the Reftritions, But I will read to 
You, werbatim, from my Notes of the Judgment then 
delivered, what was ſaid; to prevent any Inference 
being drawn, beyond the Caſe then determined, I faid-= 

| Mm 2 ©" 


Trinity Term 1 Geo. 3. 


— 


*P. 1213.“ In Queſtions upon Policies, the Nature of the Con- 


FY.ante697. o tract, as an Indemnity and Nothing elſe, is always liber- 2 
ally conſidered There may be Circumſtances, under Ls 
* which a Capture would be but a /n temporary Hinder- fo 
«*. ance to the Voyage, perhaps nene at all: As if a Ship was Co 
taken, and ina few Days eſcaped entirely, and purſued her op 
„Voyage. There are Circumftances, under which it would 
«© bedeemed an Average-Loſs: As if a Ship ſhould be taken, as 
Vantec i. and afterwards ranſomed And in f another Part, I ſaid— tr 
* I know in later Times, the Privilege of abandoning has po 
* been reſtrained. But there is no Danger in the preſent by 
% Caſe: The Loſs was total at the Time it happened; It the 
© continued total, as to the Deſtruction of the Voyage; A the 
© Moiety muſt be paid for Salvage, beſides other great Coſts A 
and Expences; What could be ſaved of the Goods might | 
not be worth the Freight, for ſo much of the Voyage as * 
„they had gone when they were taken; The Cargo, from Ru 
« its periſhable Nature, muſt have been ſold or thrown are 
© away where it was brought in; The Ship, in ſo ſnatter- of 1 
4 * ed a Condition as might make it only worth the Materi- 1 
. a]s to be ſold. And more to the ſame Effect. can 
From this Way of Reaſoning, it did by no Means follow is p 
That if the Ship and Cargo had, by the Re-capture, been fror 
brought ſafe to the Port of Delivery, without having ſuſ- cert 
tained any Damage at all, that the Inſured might abandon, Mer 
But, without dwelling longer upon Prineiples or Autho- che 
rities, The ConSEQUENCES of the preſent Queſtion are T 
decifive, It is impoſſible that any Man ſhould dere to aban- Det 
don in a Caſe circumſtanced like the preſent, but for One Poir 
of two Reaſons ; viz. Either becauſe he has over-walued ; « &y 
Or becauſe the Market has fallen below the Original Price. « (; 
The only Reaſons which can make it the Intereſt of the 6 af 
| Party 10 defire are concluſive again/? allowing it, | 
| It is unjuſt to turn the Fall of the Market upon the In- p be 
ſurer; who has no Concern in it, and who could never gain . 
by the Riſe, And an Over- valuation is contrary to the ge- 4%: 
neral Policy of the Marine Law ; contrary to the Spirit of IsT 
the Act of 19 C. 2; a Temptztion to Fraud; and a Source «Ca 
of great Abuſe: Therefore no Man ſhould be allowed to My 
avail himſelf of having over-valued, —_—_ « 8 


If the Valuation be true, the Plaintiff is indemnified by That 
being paid the Charge he has been put to by the Capture, pend 
If He has over-valued, he will be a Gainer if he is permit- 


ted to abandon : And he can only deſire it, Zecauſe he has He 
over-yalued, This was avowed upon the firſt Argument : only, 
And that very Reaſon is concluſive againſt its being al- don 
lowed, | Conf, 
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* The Inſurer, by the Marine Law, ought never to ay P. 1214, 


leſe, upon a Contract of Indemnity, than the Value of the 
Loſs : And the Inſared ought never to gain more, There- 
fore if there was Occaſion to reſort to that Argument, the 
Conſequence of the Determination would alone be ſutficient 
upon the preſent Occaſion, 


But, upon Principles, this Action could not be maintained 
as for a total Loſs, if the Queſtion was to be judged by the 


ſtricteſt Rules of Common Law: Much leſs can it be ſup- 


ported for a total Loſs, as the Queſtion ought to be decided, 
by the large Principles of the Marine Law, according to 
the ſubſtantial Intent of the Contract and the real Truth of 
tlie Fact. 


The daily Negociations and Property of Merchants 


__ not to depend upon Subtleties and Niceties ; but upon 
Ru 


es, eaſily learned and eaſily retained, becauſe they 
are the Dictates of Common Senſe, drawn from the Truth 
of the Caſe, 


If the Queſtion is to depend upon the Fad, every Man 
can judge of the Nature of the Loſs, before the Money 
is paid: But if it is to depend upon ſpeculative Refinements, 
from the Law of Nations or the Roman Jus Faſtliminii con- 
cerning the Change or Re-veſting of Property; no Wonder 
Merchants are in the dark, when Doctors have differed upon 
the SubjeR, from the Beginning, and are not yet agreed, 


To obviate too large an Inference being drawn from this 
Determination; I defire it may be underſtood, that the 


Point here determined is, That the Plaintiff, upon a Poli- £2 


« cy, can only recover an Indemnity according to the Nature of his 
«© Caſe at the Time of the ACT10N BROUGHT, or (at moſt) 
& at the Time of his Or YER TO ABANDON, 


We give no Opinion, how it would be, in Cafe the Ship 
or Goods, be reſtored in Safety, BETWEEN e Offer 7o 
ebandon, and the Adio brought; or BETWEEN the Com- 
mencement of the Action, and the Verdict. And particular- 
ly I defire, that no Inference may be drawn, © that in 


c Caſe the Ship or Goods ſhould be reſtored after the Money - 


ce paid as for a total Loſs, the Inſurer could compel the In- 
e ſured to refund the Money and take the Ship or Goods ;” 
That Caſe is totally different from the preſent, and de- 
pends, throughout, upon different Reaſons and Principles, 


Here the Event had fixed the Loſs to be an Average 
only, before the Action brought; Lefore the Offer to aban- 
don ; and before the Plaintiff had Notice of any Accident ; 
Conſequently before He could make an Election. 

Therefore, 


Trinity Term 1 Geo. 3. 


*P. 1213. * * + In Queſtions upon Policies, the Nature of the Con- 

Fr .ante6g7. © tract, as an Indemnity and Nothing elſe, is always liber- 
ally conſidered There may be Circumſtances, under 
* which a Capture would be but a ,n temporary Hinder- 
6. ance to the Voyage, perhaps none at all: As if a Ship was 
* taken, and in a few Days eſcaped entirely, and purſued her 
„Voyage. There are Circumſtances, under which it would 
© bedeemed an Average-Loſs: As if a Ship ſhould be taken, 

IF.onte6g7*& andafterwards ranſomed And in t another Part, I ſaid— 
* I know in later Times, the Privilege of abandoning has 
* been reſtrained. But there is no Danger in the preſent 
«© Caſe: The Loſs was total at the Time it happened; It 
6 continued total, as to the Deſtruction of the Voyage; A 
© Moiety muſt be paid for Salvage, beſides other great Coſts 
* and Expences; What could be ſaved of the Goods might 
„ not be worth the Freight, for ſo much of the Voyage as 
they had gone when they were taken; The Cargo, from 
e its periſhable Nature, muſt have been ſold or thrown 
* away where it was brought in; The Ship, in ſo ſhatter- 
* ed a Condition as might make it only worth the Materi- 
4 als to be ſold. And more to the ſame Effect. 


From this Way of Reaſoning, it did by no Means follow 
That if the Ship and Cargo had, by the Re- capture, been 
brought ſafe to the Port of Delivery, without Having ſuſ- 
tained any Damage at all, that the Inſured might abandon, 


But, without dwelling longer upon Principles or Autho- 
rities, The Cos EGS of the preſent Queſtion are 
deciſive, It is impoſſible that any Man ſhould dere to aban- 

don in a Caſe circumſtanced like the preſent, but for One 
of two Reaſons; vis. Either becauſe he has over-walued ; 
Or becauſe the Market has fallen below the Original Price, 


Party 10 defire are concluſive again/? allowing it, 


It is unjuſt to turn the Fall of the Market upon the In- 
ſurer; who has no Concern in it, and who could never gain 
by the Riſe, And an Over-valuation is contrary to the ge- 
neral Policy of the Marine Law ; contrary to the Spirit of 
the Ad of 19 C. 2; a Temptation to Fraud; and a Source 
of great Abuſe: Therefore no Man ſhould be allowed to 
avail himſelf of having over-valued, 


If the Valuation be true, the Plaintiff is indemnified by 
being paid the Charge he has been put to by the Capture, 
If He has over-valued, he will be a Gainer if he is permit- 
ted to abandon: And he can only deſire it, becauſe he has 
over-yalued, This was avowed upon the firſt Argument : 
And that very Reaſon is concluſive againſt its being al- 
lowed, 
\ The 


The only Reaſons which can make it the Intereſt of the 
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* The Inſurer, by the Marine Law, ought never to pay 
ls, upon a Contract of Indemnity, than the Value of the 
Loſs : And the Inſured ought never to gain more, There- 
fore if there was Occaſion to reſort to that Argument, the 
Conſequence of the Determination would alone be ſuthicient 
upon the preſent Occaſion, 


But, upon Principles, this Action could not be maintained 
as for a zotal Loſs, if the Queſtion was to be judged by the 
ſtricteſt Rules of Common Law: Much leſs can it be ſup- 
ported for a total Loſs, as the Queſtion ought to be decided, 
by the large Principles of the Marine Law, according to 
the ſubſtantial Intent of the Contract and the real Truth of 
tlie Fact. 


The daily Negociations and Property of Merchants 
— not to depend upon Subileties and Niceties ; but upon 
Rules, eaſily learned and eaſily retained, becauſe they 
are the Dictates of Common Senſe, drawn from the Truth 


of the Caſe, 


If the Queſtion is to depend upon the Fad, every Man 
can judge of the Nature of the Loſs, before the Money 
is paid: But if it is to depend upon ſpeculative Refinements, 
from the Law of Nations or the Roman Jus Poſtliminii eon- 
cerning the Change or Re-veſting of Property ; no Woncer 
Merchants are in the dark, when Doctors have differed upon 
the Subject, from the Beginning, and are not yet agreed. 


To obviate too large an Inference being drawn from this 
Determination; I deſire it may be underſtood, that the 
Point here determined is, “ That the Plaintiff, upon a Poli- 
« cy, can only recxver an Indemnity according to the Nature of his 
&* Caſe at the Time of the ACTION BROUGHT, or (at moſt) 
& af the Time of his Or YER TO ABANDON, 


We give no Opinion, how it would be, in Cafe the Ship 
or Goods, be reſtored in Safety, BETWEEN ie Offer 10 


| ebandon, and the Adio brought; or BETWEEN the Com- 


mencement of the Action, and the Verdict. And particular- 
ly I defire, that no Inference may be drawn, © that in 
% Caſe the Ship or Goods ſhould be reſtored after the Money 
ce paid as for a total Loſs, the Inſurer could compel the In- 
* ſured to refund the Money and take the wy or Goods ;” 
That Caſe is totally different from the preſent, and de- 
pends, throughout, upon different Reaſons and Principles, 


Here the Event had fixed the Loſs to. be an Average 
only, before the Action brought; Lefore the Offer to aban- 
don ; and before the Plaintiff had Notice of any Accident ; 


Conſequently before He could make an Election. 
Therefore, 


*P. 1214, 
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P. 1215. Therefore, under theſe Circumſtances, We are of 
Opinion “ That He can not recover for a total, but for an 


„ AvrRAOH Lyſs only;” the Quantity of which is eſti- 
mated and aſcertained by the Jury. 


The jup sur muſt be entered up as for the 
Average Loſs ſtated in the Caſe, 


Rex verſ. Perrott. 


1 V. ente 28 HIS Man having, f ſince the laſt Motion, ſubmitted 
(Tueſlay to be re-examined by the Commiſſioners, upon the 
i doch Fre. former Queſtion ; and having been remanded by them, pe- 
| ary 1761.) titioned tne Lord Keeper to be diſcharged ; annexing a 
i Copy of his Depoſition, giving an Account of the Manner 
in which he had diſpoſed of 15030. in 16 general Arti- 
cles, one of which, was—* Expences attending the Con- 
% nection I had with the Fair Sex 5500/.” But the Lord 

Keeper rejected his Petition, h 


Commiſſioners, Who thereupon. met on 21ſt March 17613 

And being (till diffatisfed with his Anſwer, remanded Him 

to Newpate ; From whence he was, at his own Inſtance, 

now brought up again by Habeas Corpus, It appeared, that 

at this laſt Meeting, The ſame Queſtion had been again 

propoſed to him, In Anſwer to which, He particularized 

a Woman upon whom he had ſpent 5o000!l, (from December 

1758 to December in the Year 1759 ;) and alſo particula- 

rized the Times of ſending and giving it to Her; but 

that No other Perſon was privy to this ; and that the Wo- 

man (whoſe Name was Sarah Powell, otherwiſe Taylor,) is 

| dead, as he has heard, That She knew him to be a Bank- 

rupt, and neyer returned the Money or any Part of it to 

him; And that he gave it to Her for her Maintenance and 

Expences, and not for a Fund for her future Support, or 

wherefrom He could draw any Advantage. That he knew, 

in the Year 1759, when He gave and remitted theſe Sums 

to Her, That he was not worth any Thing, and that He 

* was remitting to Her the Money of his Creditors,” That 

He was acquainted with Her 5 or 6 Years; but he can- 

not recollect what he gave Her or ſpent upon Her, during 

the 2d, 3d or 4th Years of their Acquaintance ; nor did He 

keep any particular Account or Memorandum thereof, ei- 

ther in thoſe Years or in the Year 1759 ; but ſpeaks from 

Memory only, That He did not take any of this Money 

f 5 from his Banker; but always took it from Mr. Thompſon, 

| (ſince deceaſed) who uſed to ſell Goods for him, That 

| all Letters between him (the Bankrupt) and this Woman, 
(except One or Two,) are burnt or deſtroyed, | 


: 
j He afterwards ſubmitted to a further Examination by the 
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ven a full and complete Anſwer to the Queſtions propounded 
to him: And it is not material, in the preſent Reſpect, 
whether it be true or falſe ; or whether his Conduct was 
prudent or imprudent. If he be not now diſcharged, He 
muſt be impriſoned for Life. 


Mr. Serj. Hewitt, and Mr, Norton, contra, inſiſted that this 
Anſwer was ſtill incomplete and unſatisfatory ; and that the 
Defendant can not be indicted for Perjury upon it, He was 
bound down by what was already proved upon him ard 
traced to him, to account for a very great Sum of Money 
which appeared to have come to his Hands in this particu- 
lar Year: And this is by no Means a ſatisfactory Account 
of the Diſpoſition of it, nor at all probable in itſelf, He 
lets the Commiſſioners into no Sort of Light whereby to 
trace this Money, or to diſcover what is become of it : Tt 
is not to be imagined or conceived that 4, 5, 6, or 7 hun- 
dred Pounds in a Manth could be paid her for Maintenance 
and Expences only; eſpecially as it appears (as it does by 
what He himſelf has repreſented in one Part of his Exa- 
mination) that She had only a Man-Servant and two Maids, 
whilſt She was at Bath, It might have been repaid to 
him, or to ſome One in Truſt for him; or laid out in 
Stocks, and thoſe Stocks transferred in Truſt for him, 


The Cour held his Anſwer to be incomplete and 


unſatisfactory; and ORDERED Him to be xEMANDED,® #® This Man 


Edie and Another verſ. Eaſt-India Company. 


HIS was an Action, brought by the Indorſees, upon his Effects. 


two foreign Bills of Exchange drawn by Colonel Clive, 
then in the Ea/t-[ndies, upon the Eaft-[ndia Company, and 
accepted by them, payable to Mr, Campbell or Order, then 
alſo in India, and indorſed by Mr. Campbell to Mr, Robert 
Ogilly. One of theſe Bills was by ſuch Indorſement di- 
rected to be paid to Robert Ogilby or Order, in the uſual 
Way of Indorſing; And no Diſpute or Queſtion arofe 
upon it. The other Bill was alſo indorſed by Mr. Campbell 
to Robert Ogilby : but the Words © or Order were origi - 
nally oMITTED in this Indorſement ; and afterwards put 
in, by another Hand, before the Trial, : 


Theſe Bills {us indorſed by Mr. Campbell to Mr. Ogilby, 
(without adding the Words “ or Order,” in the Indorſe- 
ment of the latter, ) were by Him indorſed to the Plaintiffs. 


Edie and Lard or Order, Ogilly 


* Mr, Gould, Mr. Serj. Davy, Mr, Coxe, and Mr, Stowe * P. 1216. 
argued that he ought now to be diſcharged, as having gi- 
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* Ogilly became inſolvent: And the Queſtion then was 
Wu o was to bear the Loſs ; Whether Mr. Campbell, or 


the Plaintiffs: (For the Ea/t-India Company were no more 


than Stake-Holders) 


The Diſpute aroſe only upon this latter Bill: For the firſt 
Bill was given up at the Trial, by the Counſel for the De- 
fendarts; and a Verdict was taken for the Plaintiff, upon 
that Count, But 


On the ſecond, An ObjeQion was taken to the Want of 


the Words er Order; Which the Defendant's Counſel 


* In C. B. 
Hil. 6 G, I's 


+ In B. R. 
Trin. 1723. 


inſiſted were neceflary to be originally inſerted by the In- 
dorſer; And that the Outs sion of them was equivalent 
to the moſt reſtricti ce Words that He could have made Uſe 
of in Order to limit the Payment, And accordingly, on 
this ſecond Count, a Verdict was found for the Defendant, 


Mr. Marton, of Counſel for the Plaintiffs, having moved 
for a new Trial, Mr, Merton and Mr. Wedderburn now 
ſhewed Cauſe, on Behalf of the Defendants, Why a New 
Trial ſhould not be granted. 


In Support of the Motion, Mr. Morton and Mr, Yates had 
cited the 3 following Caſes ; viz. * More v. Manning, Comyns 
311, in Point: where it was holden © That a Promiſſory 
«© Note to pay to One or Order is aſſignable toties quoties by 
& the Indorſee or Indorſees, though the Words or Order be 
«© omitted in the Indorſement.“ 


＋ Acheſen v. Fountain, 1 Strange 557. in Point alſo ; It be- 
ing there holden © That an indorſable Note indorſed to 
« A. B. without ſaying or Order, is an Indorſement to the 
* Indorſee or Order: For the Law interprets the Aſſign- 
* ments to be in the ſame Manner as the Note is drawn,” 


And Ewans v. Cramlingion, in Carthew 5. and 2 Ventris 
309, 310, which was ſaid to be applicable to the preſent 


Cale, | 


They alledged that every Indorſement imports that the 
Value has been received by the Indorter ; And 


A Promiſſory Note or Bill of Exchange, originally made 
payable to One or Order, is in its own Name offenable z And 
the Aſſignee has the whole Intereſt in it, and may aſſign it 
as He pleaſes ; And any Reſtriction or Confinement of his Aſ- 
ſignment of it is contrary to the Nature of the Thing, and 
therefore void, | 


An Indorſement is an Aſſignment ; and, for the Reaſons 
aforeſaid, is not reſtrainable by the Omiſſion of Words, or 
even 
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* eyen by Negative Words: And if it be given in Blank,“ P. 1218. 
it may be filled up by the Indorſee or by any One elſe, ISece Comyns 


even in the Face of the Court, at the Trial. 7. 


Having thus eſtabliſhed this Principle,“ That the Bill 
« of Exchange being originally made aſſignable and negetia- 
« ble, and being in its own Nature affignable muſt continue 
c always ſo ; And that the Law will interpret the Aſſign- 
© ment to be made in the ſame Manner in which the Bill ts 
4% drawn, although the Words or Order be omitted; 


They grounded their Motion for a New Trial upon theſe 


two Foundations ; 


iſt, That the Jury have found directly contrary to this 
ſettled Law, and have founded their Verdict upon the 
CusTom or MtrxcHanTs, which they ſuppoſe to be 
quite to the contrary ; and of which Cuſtom of Merchants, 
Evidence was permitted to be given at the Trial; which 
Evidence ſhould not have been allowed, For the Cuſtom 
of Merchants is Part of the Law of England ; And the Law 
of England being already fully ſettled on this Point, no Evi- 
dence in Contradidion to it ought to have been admitted; 
nor can any Finding of a Jury alter it. 


2dly. That if the Counſel for the Plaintiff had appre- 
hended that ſuch Sort of Evidence would have been gone 
into at the Trial, they could and would have produced 
better and fuller Evidence than they did, to prove that 
the Cuſtom of Merchants was really and in Truth and Fact 
agreeable to the Law as ſettled : And they alledged That 
no Fat of Uſage was proved at the Trial, to ſupport a 
Notion, That the Acceptor was not liable upon luch an 
„ Indorſement,” 


Mr. Norton and Mr. Wedderburn, contra for the Defend- 
ants, inſiſted, that the preſent Verdict was right, and 
ought to ſtand, 


It has been urged, iſt, * That this Bill is in izs Nature 
e negotiable; and 2dly, That being ſo, it can not be re- 
* ſtrained by this or any other Indorſement.“ 


As to the firſl— They agreed a Bill of Exchange to be 
negotiable in its Nature, But it does not follow, they 
ſaid, that becauſe it was once ſo, it muſt therefore aways 
continue ſo, For the Payee has the abſolute Property in it; 
He is the Purchaſer of it: And why ſhould not He limit 
the Payment of it as he pleaſes? No Man can be injured 


by this; No Man can be deceived by it ; It cannot be at- 


tended with the leaſt Inconyenience, 
No 


— 
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P. 1219. No Caſe can be cited to the contrary, The Caſes that 


have been cited do not apply to it; as will appear pre» 
ſently. | | 


An imperfet Indorſement, an Indorſement in Blank, in- 
deed may be ſupplied: Bur the Owner may, if he thinks 
23 indorſe it negatively and upon Terms ; and then the 
Indorſee tales it upon thoſe Terms, and under that Reſtric- 
tion, which the Indorſer has expreſsly impoſed upon it. 


This is no more than a naked Authority to receiye the 
Money. 


It is not true, That every Indorſement imports Value 
received by the Indorſer,” For an Indorſement may 
be ſo worded as to ſhew that the Intereſt remains in the 

Indorſer: As for Inſtance, ©& Pay this Bill to my Steward, 
* and te no other Perſon z Or © Pay to ſuch a One for 
« my Uſe, and to no other Perſon whatſoever,” 


And whether he has or has not ſo limited it, is a Queſ- 
tion of Fad, not of Law: And it depends upon the Cuſtom 
of Merchants, 


The Caſe of Moore v. Manning does not contradict our 
Principle, It does not appear that that was not an Indorſe- 
ment in Blank ; which s is agreed) does not deſtroy its 
Negotiability, The Aſſignment was there treated as an 
abſolute Aſſignment to Witherhead. It muſt have been an 
Indorſement in Blank ; and the Caſe goes upon that Sup- 
poſition, However, that came before the Court upon 
Demurrer. 


The Caſe of Acheſon v. Fountain was only a Queſt ion 
© Whether the Plaintiff's Evidence ſupported her Declara- 
*« tion? But her Demand was full and clear, wwithous 
thoſe Words, The Caſe could not require the Reaſons 
there given : Therefore they are at leaſt extrajudicial, or 
* The Court a perhaps added by the Reporter. 
expreſſed ; 


themſelves to the Effect there reported. My own Note of that Caſe agrees with 


Sir John Strange s. 


tl can't ſee As to Evans v. Cramlington—Tis nothing like this: 
chat it is. Caſe ; nor is any Inference to be drawn from it. 


Beſides, All theſe Caſes are only upon Promiſſory Notes ; 
which depend upon our municipal Laws: And Promiſſory 


Notes are, by the Stat of 3, 4 Ann. c. 9g. put upon the ſame 
Foot with Inland Bills of Exchange. 


But Foreign Bills of Exchange ſtand upon quite another 

SY. We:d's Foot; 5 namely, upon the general Law and Cuſtom of 
Ii. 288, Merchants, And the Verdict ſuppoſes and proves the 
- Cuſtom of Merchants to be with the Defendants : _ 

x the 
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* the Evidence of ſeveral eminent Merchants and expe- P. 1220, 


rienced Perſons at the Trial, was agreeable to the Find- 
ing. And if they could have encountered it; Why did 
they not? Their omitting to do fo, is ſurely no Ground 
for a new Trial. | 


Mr, Morton and Mr, Yates, in Reply 


They admit the Queſtion to be, “What is the true 
« Conſtruction of ſuch a reſtrained Indorſement as this is“ 
And certainly this Sort of Indorſement makes or rather con- 
tinues a Bill of Exchange generally negotiable, Meſſieurs 
Edie and Lard are in the Caſe of every common Indorſee. 


The Caſes that We have cited are plain and clear, on 
our Side : On the other Side, They ſuppoſe imaginary Cir- 
cumſtances, which did not really exiſt in them, 


The Determinations upon Promiſſory Notes prove, 
“ That the Law was likewiſe ſo, upon Foreign Bills of 
« Exchange,” 


The Fad of Uſage that would have been cogent and 
binding, if proved, ſhould have been a Refuſal to negoti- 
Bin with ſuch a limited and reſtrained Indorſement. 


If this Bill was to go back to India, proteſted by Meſ- 
ſieurs Edie and Lard for Non- Payment by the Company and 
the Indorſers, undoubtedly the Drawer would be liable to 
Mr. Edie and Mr. Lard for Payment of it. 


Lord MaNSFTIEL DI thought, at the Trial, that the 
Defendants mig/t be at Liberty to go into the Uſage of Mer- 
chants upon this Occaſion, | 


And Mr. Race, Caſhier of the Bank of England, gave 
Evidence, That the Bank, if they ever diſcounted the 
« Bills not indorſed to Order, did it only upon the Credit 
« of the Indorſer ; but that otherwiſe they would not take 
« them, not conſidering them as being negotiable.” 


Mr. Simon, a very eminent and experienced Merchant, 
depoſed, That He conſidered the Omiſſion of theſe Words 
as reſtrictive of the Indorſementto the 2 individual 
Perſon ſpecified in the Indorſement: And He added, That 
it was, in his Opinion, merely in the Nature of a per/onal 
Authority © to receive the Money; and was not negotiable. 


So Mr, Grant, another Witneſs on the Part of the De- 
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fendants, declared his Opinion alſo to be, 


Trinity Term 1 Geo. 3. 


. 1221. * 80 alto Mr, Regnier their fourth and laſt Witneſs, 


Theſe were the four Witneſſes for the Defendants. 


The Plaintiffs, on their Part, called Mr. Richard C:pe 
(Partner with Mr. Honyzwoed the Banker:) But they were 
miſtaken in Him ; For he agreed with the other four 
Witneſſes, exactly. 


Another Witneſs called by the Plaintiffs was Mr, Udney: 
Who thought it ſufficient without the Words © or Order,” 
and atteſted that He had himſelf diſcounted One, and ſaid 
He had paid, He believed, 50 Pills where the Words 
« or Order” were omitted in the Indorſement, 


Mr. Macbean, a Notary Public, alſo in his Opinion 
held the Indorſement of a Bill of Exchange to be negoti- 
able, notwithſtanding the Omiſſion of theſe Words; and 
that no ObjeQion of this Sort was ever made, Indeed if 


the Bill ſhould be indorſed“ Pay the Contents to A, B. 


« only; It was looked upon, He ſaid, to be a Reſtricti- 
on of the Payment to 4, B. perſonally, 


Mr. Undy and Mr. Anderſon depoſed to the ſame Effect, 
That the Omiſſion of the Words or Order did not pre- 
< yerit the Negotiability.“ 


But the Plaintiffs did not, however, come prepared 
with particular Witneſſes to the Uſage in ſuch Caſes ; not 
expecting that the Evidence in Support of ſuch a Uſage 
would have been admitted, 


I told the Jury, that by the general Law, (laying the 
Uſage out of the Caſe,) the Indorſement would follow the 
Nature of the Original Bill, and be an abſclute Alignment to 
the Indorſee or his Order, | 


And after having told them that this was the general 
Law, then I left it to them upon the particular Eviderce of 
the Us a E, that had been laid before them; And recom- 
mended it to them to conſider well of this Evidence; and 
told them, that if they found an Us AGE ſo eftablifked and 
ſettled amongſt Merchants and Traders as to be clear and 
lain and beyond D:ubt, they might find a Verdict for the De- 
fendants upon that ſecond Bill: But I directed them that it 
they were dub1fu! of the Uſage, or if the Uſage appeared 
to them not to be fully and clearly eflablifhed, or to be the 
ther Way, then they ought to find for the Plaintiffs, 


I told them, that the Queſtion aroſe upon the Inſolvency 
of Ogilly, the firſt Indorſee; And that it ought to be 
h conſidered 
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* conſidered by them Who it was that gawe the Truſt to P. 1223, 


Oęilly For He that gives the Truſt, ought to run the 
Riſque of his Credit, 


I obſerved that this Indorſement was made by Mr. 
Campbell, the Payee, to this Ogilly: And if He meant to 
truſt Ogilby, it was but reaſonable that He ſhould be the 
Perſon to ſuffer by Ogilly. And it was clear that He meant 
to truſt Ogilby with the Money: For it is acknowledged on 
all Hands, that Ogilby Himſelf had a Right to receive it of 
the Company; whether he had a Right to indorſe the 
Bill to another Perſon, or not. 


The Jury ſtaid out a conſiderable Time; and then 
brought in a Verdict for the Plaintiffs, upon the Bill in- 
dorſed to Ogilly or Order (which was not diſputed :) But 
they gave their verdi& for the Deſendan's, upon that Count 
which declared upon the ſecond Bill (for 2000l.) whick 
was indorſed to Him wiTHouUT adding the Words“ or 


& Order,” 


In the whole Courſe of the Evidence, Mone Fad was 
proved, where the Indorſee to whom a Bill was indorſed, 
without adding the Words“ or Order,” ever actually LosT 
the Money; ſo as to put Him upon diſputing the Point, 


Since the Trial, I have looked into the Caſes, and have 
conſidered the Thing with a great deal of Care and At- 
tention, and thought much about it: And I am very 
clearly of Opinion, that I ought nor to have admitted any 
Evidence of the particular Uſage of Merchants in ſuch Caſe, 
Of this, I ſay, 1 am now ſatisfied : For the Law is already 
SETTEED, 


T lay the Caſe of Evans v. Cramlington out of the Way; 
as I do not ſee that it is much applicable to the Caſe now 


before Us, 


But I go upon the two Caſes of Mere v. Manning, and 
Acheſen v. Fountain, The former was an Aſumpſit upon a 
Promiſſory Note given by Manning to Statham or Order : 
Statham aſſigned it to Witherhead ; and Witherhead to the 
Plaintiff, Upon a Demurrer to the Declaration, Exception 
was taken, ** Becauſe the Aſſignment was made to Wi- 
« therhead without ſaying to Him and Order; and then He 
© can not aſſign it over- But it was reſoved by the whole 
Court, That it was good: For if the Original Bill was at> 
ſignable, then, to whomſoever it is aſſigned, He has al the 
Intereſt in the Bill, and may aſſign it as he pleaſes And 
very right that was: For the main Foundation is, What 
te the Bill is in its Origin,” And accordingly, as that Note 
was originally made payable to Statham and Order, they held 
the Aſſignment of it to Witherhead to be an abſelute Aſſign- 
ment to him, which comprehended his Aſſigns. It cœld 

nat 
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P. 1223. * net be an Indorſement in Blank ; becauſe it is ſtated 2 
That the Aſſignment was made t Witherhead, without _ 
« ſaying to Him or Order,” The Point reſolved was, ; 
That the Aſſignment to Witherhead was abſolute,” The | 
Words added at the End of the Report are inaccurate, ſet 
and might, at firſt View, occaſion a little Confuſion : But, pl ; 
| to be * the Court went into an additional Argument; | a 
which the Reporter has omittec to particularize, But the 2 
Declaration /ets out the Aſſignment; which is“ An Aſ- wh 
« ſignment by Statham to Witherhead, omitting to add the 
« Words and Order,” | | a 
| Then as to the other Caſe of Acheſon v. Fountain—The 
| Plaintiff had declared upon an Indorſement made by William 
| Abercrombie, whereby He appointed the Payment to be Ca 
| to Louiſa Acheſon or Order: Upon producing the Bill in pa! 
| Evidence, which appeared to be originally made payable to fr 
| Abercrombie or Order, yet Abercrombie's Indorſement was only the 
this—** Pray pay the Contents to Louiſa Acheſon 7 It was the 
| objected, That the Indorſement did nat agree with the the 
„Declaration.“ The Court, notwithſtanding this, gave Ne 
Judgment, upon the ground of a Genera] Propoſition in Law, 
n 0 That a Bill is negotiable, wwit/hout adding thoſe Words to 
| c the Indorſement,” And though the Plaintiff might per- 
| haps have had Leave to amend his Declaration in the Point 
| objeQed to, yet the Declaration came before the Court un- 
| amended, ſo that the Objection came with its full Strength: of 
| And the Court gave their Opinion upon the Point, as Mat- 
ter of clear ſetiled Law ; For the whole Court were of Opi- 
nion, © that it was well enough, tat being the legal Import fig 
I « of the Indorſement ; and that the Plaintiff might, upon 
| 4 is, have indorſed it over to another, who would be the - 
« proper Order of the firſt Indorſer.“ And accordingly, oh 
Judgment was given for the Plaintiff, N 
A Draught drawn upon One Perſon, directing him © to uf 
c pay Money to another er Order, is, in its Original Creati- ar 
on, not an Authority, but a Bill of Exchange, and is negotiable, tl; 


It belongs to the Payee, to do what he thinks proper with 

it, and to uſe it as beſt ſuits his Convenience. lt is his 

Preperty ; And He may aſſign it as ſuch, and to whom He fu 
leaſes: And his Direction © to pay it to ſuck a One,” is a W 
Nrection © to pay it to Him or /is Order ;” For He aſſigns 


his whole Property in it, and has had a valuable Conſideration 


for ſo doing. | | ra 
Another Thing obſervable is the Abſurdity of the Opi- de 

nion of the Merchants (which they avowed to be their 

Opinion) That a Bill thus indorſed was net to go to Exe- 10 


«© cutors or Adminiſtrators, in Caſe cf the Indorſee's 
Death; Whereas there can be no Doubt, that ſuch an 
Intereſt is tranſmiffble to Executors or Adminiſtrators, 


The 
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* The Words * or Order are not neceſſary to be inſerted * P, 1224. 


in the Indorſement, any more than the Words Executors or 
« Adminiſtrators” are neceſſary to be added to it. 


The Point now in Queſtion has been already ſalenmly 
ſettled both in the Court of King's Bench and Common 
Pleas, by the two Adjudications that have been mention- 
ed: And therefore Witneſſes ought nt to have been exa- 
mined to. the Uſage, after ſuch ſolemn Determinations of 
what was the Law, 


Therefore there ought to be a New Trial, 


As to the Coſts—T think there ſhould be None, in this 
Caſe. For the Verdict muſt be ſet aſide generally, not in 
part only. Vet this Verdict is agreed to be right upon the 


Frſt Count; and that is found for the Plaimiffs, Therefore 


there ought to be no Coſts upon granting a new Trial in 
the preſent Caſe; Since the Merits were always clear for 
the Plaintiffs on the firſt Count; And it now appears that 
Nothing remained to be tried, on the Second, 


Mr. Juſtice Den1$son concurred, in toto. 


This Verdict upon the ſecond Count is not well founded. 
The Point in Queſtion is not Matter of Fa&# ; but Matter 
of Law, 


I never Before heard of this Notion of a reſtridtiue Aſ- 
fignment of a negatiable Bill. 


Where a Bill is originally made payable to A. or Order, 
it is of Courſe and in its very Efſence negotiable from hand 
to hand, An inland Bill of Exchange is aſſignable in its 
Nature, toties quoties: And Promiſſory Notes are now put 
upon the ſame Foot with them, Foreign Bills of Exchange 
are equally ſo, by the Law of Merchants, and by the ſet- 
tled Determinations of Courts of Law in England. 


This is a Matter of Law : And the Law is clearly and 
fully fixed, There is no Inſtance of a reſtrictive Limitation, 
where a Bill is originally made payable to a Man or Order, 


I never heard of an Indorſement to A. cnly. In gene- 


ral, the Indorſement follows the Nature of the Thing in- 


dorſed; and is equally negotiable, 


But at leaſt, here is no ſuch Reſtraint as that Here is No- 
thing from whence to collect an Intent to limit and reſtrain 
It, 


Notes, that 


very ſhort 


\ 
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2p. 1225, it. The Law has determined that the Bill is negotiable 


in itfelf : And there is no Law to the Contrary, or any 
Pretence for it in the preſent Caſe, And it would be infi- 
nitely inconvenient, if it ſhould be otherwiſe : For, as no 
Circumſtances at'all appear, it would deſtroy or diſturb that 
Certainty which TranfaQions of this Nature require, 


An Executor or Adminiſtrator may indorſe a Bill or Promiſ- 
ſory Note, within the Cuſtom of Merchants, In the Caſe 
of Rawlinſon v. Stone, M. 20G 2 B R. upon a Writ of Error 

* 1 find by from C. B. An Inland « Bill of Exchange was made pay- 
my own able to A. or Order: A died, and the Adminiſtrator of A. 
: was aſſigned the Note to the Plaintiff in the Common Pleas ; 
Promiſſory for whom that Court gave Judgment upon Demurrer, The 
Note. And Court, upon Argument of the Writ of Error here, held, 
there is a « that the Executor or Adminiſtrator mig/t aſſign it over.“ 
And they affirmed the Judgment of the Court of Common 
Account of 2 2 . . 
it (which Pleas. The Executor or Adminiſtrator is only Aſſignee in 
agrees with Lew, not in Fact: Yet they held that he might aſſign it 
mine) in 2 by the Name of Executor or Adminiſtrator ; and that it 
Strange was the common Method to do ſo. The Indorſement vir- 
1260. by the , . 
Name of tually included it. : 
2 V- Now the preſent Caſe includes that, and more: For here, 
ever. *tis the firſt Indorſee was an Aſſignee in Fact. And it ought to 
immaterial be ſo, for the Sake of Certainty, and for the Benefit and 
whether it Convenience of Trade, No Intention appears here to re- 


was on Note zue ; 66 3s 8 ” 
8 ſtrain it: And in general, the Law ſays it is aſſignable. 


And it is not material, when or how filled up: For it is 


every Day's Practice, to fill up the Indorſement long after 
it is made; nay, even in Court, at the Trial. he 


I will not give any Opinion, whether the Indorſer M1 ο Hr 
bave limited his Aſſignment by ſome clear plain negative 
Words, if in Fact it had been his Intention to limit and 
reſtrain it, 


Here, no ſuch Intention appears: The Indorſement 
is general; And the Law is ſettled, © That the Aſſignment 
„ tollows the Nature of the Thing aſſigned.“ And the 
Law being already ſo ſettled, the ; Ov ought not to have 
given their Verdict upon any Opinion contrary to it. 


A New Trial ought therefore to be granted: But No 
Colts ſhould be paid; for the Reaſons already mentioned. 


Mr. Juſt. Fos ERS concurred that there ſhould be a 
New Trial; becauſe it is a Verdict againſt a known and 
ſettled Rule of Law; as appears by the two adjudged 
Caſes reported in Comyns and Strange, Therefore it ought 
not to have been left to a Jury at all, 


Much 


— — 
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* Much has been ſaid about the Cuftom of Merchants. «Pp. 1226. 


But the Cuſtom of Merchants, or Law of Merchants, is the 
Law of the Kingdom ; and is Part of the Common Law. 


People do not ſufficiently diſtinguiſh between Cuſtoms of 
different Sorts. The true Diſtiuction is between general 
Cuſtoms, (which are part of the Common Law,) and local 
Cuſtoms (which are not ſo.) This Cuſtom of Merchants 
is the general Law of the Kingdom, part of the Common 
Law ; and therefore ought not to have been left to the Jury, 
after it has been already ſettled by judicial Determinations. 


But there ſhould be 0 Coffs paid upon this Occaſion ; 
becauſe the Verdict is both againſt Law and againſt the 
Opinion and Direction of my Ld. Ch. Juſtice, upon the 
ſecond Count; and is with the Plaintiffs, on the firſt, 


Mr. Juſt. WII NMOr was of the ſame Opinion. 


The Law, with regard to this Point, is ſettled and fully 
eſtabliſbed, by the two Caſes which have been cited; and 
upon right and proper Principles. | | 


This original Contract is, © to pay to ſuch Perſon or 
© Perfons, as the Payee or his Aſſignees or their Aſſignees 


„ ſhall dire&:” And there is as much Privity between 


the laſt Indorſer and the laſt Aſſignee, as between the 
Drawer and the firſt Payee, When the Payee aſſigns it 
over, He does it by the Law of Merchants ; being a Choſe 
in Action, not aſſignable by the general Law. And the 
Indorſement is part of the Original Contract, and is inciden- 
tal and appurtenant to it in the Nature of it ; and muſt be 
underſtood and interpreted to be made in the ſame Manner 
as the Bill was drawn: And the Indorſee holds it in the 
ſame Manner, and with the ſame Privileges, Qualities and 
Advantages, as the Original Payee held it; that is, as an 
aſſignable negotiable Note, which He may indorſe over to 
Another, and that Other to a third, and ſo on, at Plea- 
ſure. 


There is a great deal of Difference between giving a 
naked Authority © to receive it,” and transferring it over 
by Indorſement. And I doubt Whether He can limit his In- 
dorſement of it by Way of Aſſignment or Transfer to Ano- 
ther, ſa as to preclude his Aſſignee from aſſigning it over as 
a Thing negotiable. For the Aſſignee purchales it for a 
valuabh Confideration ; and therefore purchaſes it with all 


its Privileges, Qualities and Advantages ; One of which, 


is its Negotiability. . 
Paxr IV. Vor. Il. „„ To- 


Trinity Term 1 Geo. 3. 


Pp. 1227. To be ſure, He may give a mere naked Authority to a 


Perfon to receive it for Him: He may write upon it— 
Pray pay the Money to my Servant for my Uſe ;” or uſe 


ſuch Expteſſions as neceſſarily import that he does not 


mean to indorſe it over, but is only authoriling a particular 
Perſon to receive it for Him and for his own Uſe. In ſuch 
Caſe, it would be clear that no valuable Conſideration had 
been paid Him. But, at leaſt, that Intention muſt appear 
upon the Face of the Indorſement. Whereas here, 0 ſuch 
Thing nor any Thing tending to it, appears upon the Face 
of the Indorſement : It is a general Aſſignment without any 
ReſtriQtion at all. . | | 


The Principle | rely upon, is the Paying a valuable Con- 
federation for the Aſſignment, 


In the Caſe of More v. Manning, (which is in Foint,) 


* V. Cemyns Thoſe * Words added at the End, That at a Trial, when a 


312. 


« Bill is given in Evidence, the Party may fill up the Blank 
„ as He pleaſes” are Redundancy. And that Indorſement 
could not be an Indorſement in Blank : It appears otherwiſe 
from the Cafe itſelf, It was made 10 Witherbead, but 
without ſaying © to Him and Order.” 


So the other Caſe reported in 1 Strange 557. is likewiſe 


in Point. And there is no Difference, Whether the De- 


terminations be on Promiſſory Notes, or on Bills of Ex- 
change: It is juſt the ſame Thing; becauſe it is to be go- 
verned by the ſame Rule. 


[He cited a Manuſcript Report of that ſame Caſe of 
Acheſon v. Fountain, which is reported by Sir John Strange : 
Which agreed with Sir John's Report of it, and with mine 
exactly.] 


There is another Caſe in Carthezv 403, Fiſber v. Pomfrett, 
that ſhews this to be a right Determination; (though the 
State of that Caſe was indeed juſt the Reverſe of the pre- 
ſent Caſe.) It was a Bill of Exchange payable to T. S. who 
indorſed it Pay the Contents of this Bill unto the Order 
of Mr. Fiſher.” Fiſher brought his Action as Indor ſee. 
The Defendant demurred to the Declaration, becauſe the 
Indorſement was not to Fiſher Himſelf, but to his Order. 
But the Court held that Fiſber might well bring the Action: 
For amongſt Tradeſmen, that Form was commonly uſed, 
though intended to be made payable to the Perſon whoſe 
Order is mentioned.” And Fiſher had Judgment. 


Therefore a Note indorſed over to 4. would enable Him 
to indorſe it over to B. and ſo on. For the Convenience 
and Courſe of Trade is to be attended to: The Intention is 

1 to 


ſe 


ut 


ſe | 
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to be regarded, not the Form. The Caſtom of Merchants * P. 1228, 


is Part of the Law of England: And Courts of Law mutt 
take Notice of it, as ſuch. 


There may indeed be ſome Queſtions depending upon 
Cuſtoms amongſt Merchants, where, if there be a Do use 
about the Cuſtom, it may be fit and proper to take the Opi- 
nion of Merchants thereupon : Yet that is only where the 
Law remains doubtful. And even there, the Cuſtom muſt 
be proved by Fads, not by Oeinton only; And it muſt 
alſo be ſubject to the Control of Law: And fo was the 
Caſe of Hawkins v. Cardy, reported in Carthew 466, and 
in 1 Salt. 65. There the Defendant had given a Note 
under his Hand, ** to pay unto E G. or Order a certain 
„ Sum of Money:“ © E.G, by Indorſement on this Note, 
ordered PA AT of the Money to be paid to the Plaintiff, 
« Upon which, this Action was brought: and a ſpecial 
© Cufiom amongſt Merchants was laid in the Declaration, 
„ according to the Plaintiff's Caſe.” Upon a Demurrer 
to this Declaration, It was adjudged “ that this is a voi 
* Cuſtom ; becauſe by Means of ſuch Diviſion, the De- 
© fendant would be ſubject to as many Actions, as the 
„ Perſon to whom the Note was given ſhould think fit; 
and this upon a fing/e Contra which ſubjected Him to 
« One Action only.” This warrants what I ſaid, ** That 
© the Original Contract muſt be looked into.” Here, the 
Original ContraQ is a negotiable Bill; and the Indorſee is in 
the Place of the Original Payee. 


The two Caſes of More v. Manning, and Acheſon v. Foun- 
tain, ſerve to prove That there is no ſuch Cuflom of Mer- 
« chants, as the Defendants pretend :” For they could not 
have been ſo determined as they were, if there had been 
ſuch a Cuſtom of Merchants. 


Therefore theſe judicial Determinations of the Point are 
the Lex MrRCATORI, as to this Queſtion: For they 
ſettle what 75 the Cuſtom of Merchants; which Cuſtom is 
the Lex Mercatoria, which is part of the Law of the Land. 
But this Finding of the Jury in the preſent Caſe, is directly 
contrary to the Lex Mercatoria ſo fully ſettled and eftabliſh- 
ed by legal Adjudications, | | 


Therefore the Verdict ought to be ſet aſide : but it ſhould 
be without Coſts, for the Reaſons already ſpecified. 


Per Cur. unanimouſly, 
The VERDbicr was ſet aſide, and a New 
T&1Aa1 ordered; (but without Coſts.) 


Nn 2 Baſkerville 
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* Baſkerville ver/. Brown; et & contra. 


B* OW N brought an Action againſt Baſterwille upon 


two Promiſſory Notes amounting (both together) to the 


Sum of zol. The Cauſe was entered and tried before Ld. 
Mansfield at the Sittings: And the Plaintiff took a Verdict, 
for the Whole of his Demand. | 


Baſterville had alſo brought an Action againſt Brown, 


for 11/. 18s. for Taylor's Work done by Him for Brown ; 
And this Cauſe was likewiſe entered and tried at the very 
ſame Sittings : But it happened that the former Cauſe 
(wherein Brown was Plaintiff) was firſt entered and firſt 
tried, - 


In the latter Cauſe, (wherein Baſkerville was Plaintiff,) 
the therein Defendant (Brown) had given Notice of a Set- 
off of ſo much of the before-mentioned two Promiſſory 
Notes, as would ſuffice to anſwer Baſterville's Demand 


againſt Him ; And He was ready, at the Trial, to have 


done ſo, notwithſtanding his having taken a Verdict for the 


whole 3o/. in the Cauſe wherein he was Plaintiff: But 
Baſterville's Counſel oppoſed this; and inſiſted that Brown 
had eſtoped Himſelf from making this Set-off, by having 
taken a Verdict for the Whole of his Demand; whereas 
He ought, (as they inſiſted,) to have left out ſo much, in 
taking his Verdict, as was equal to Baſkerville's Demand 
vpon Him. | 


Lord MansF1zLD, at the Trial, inclined againſt al- 
lowing the Set-off : But He thought it a Matter that de- 
ſerved Conſideration. LET'S | | | 


It was accordingly brought before the Court, for their 
Conſideration, in the Form of a Motion made on the Part 
of the Defendant Brown, for a Rule upon Baſkerville the 
Plaintiff, to ſhew Cauſe Why the Verdi& (which had been 
found for Baſter wille) ſhould not be ſet afide ; and why the 
Defendant Brown ſhould not have the Cofts of a Non-Suit. 


Mr. Norton and Mr, Yates, on Behalf of the Plaintiff, 
Baſkerville, now ſhewed Cauſe againſt this Rule. And be- 
fides urging what they had inſiſted upon at the Trial, they 
added further, That the * Statute only ſays * that the 
«© Defendant may ſet off the Debt due to Him from the 
« Plaintiff ;” but does nat compel Him to do ſo : And here, 
the Defendant Brown had actually made his Election © not 
to do it,” by taking a Verdict for his whole Demand in the 


Cauſe wherein He was Plaintiff. And they inſiſted that the 
| Nature of the Debt is changed, and the former Debt extin- 


guiſhed 
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* guiſbed by the Verdict; So that it can not be ſet off, in ® P. 1230. 


an Action tried after that Verdict had been given. 


To this, it was anſwered by Mr. Morton and Mr. Stowe, 


lin Support of the Rule) — That the Debt remains un- 


changed in its Nature, and unextinguiſhed, notwithſtanding 
the Verdict. And it might have been till ſet off, they 


ſaid, in the preſent Action, without any Inconvenience : 


For if Brown ſhould attempt to take out Execution for 


the Whole, in the other Action wherein He was Plaintiff, 


after a Set- off in this Action, Either the Court would ſet 
the Matter right, (even with Coſts,) or Baſterwille might 
have Redreſs by an Audits Querela. But Brown was obliged, 
they ſaid, to take his Verdict for the Whole of his De- 
mand: For he could not be ſure that Baſkerville would 
try his Cauſe at all ; and then Brown would have entirely 
loft this Sum of 117. 18s, Brown did all He could to 
come at a fair Balance : He could do no more than plead 
it, or give Notice to ſet it off, as it flood at the Time of 
the Plea pleaded. The Fault was in Baſkerville, He 
ought to have ſet off his Demand upon Brown of 11. 18s. 
againſt 'Brozwn's Demand upon Him of 3ol. And then 
complete Juſtice had been done eaſily and at once. He 
ought not to have brought his Action againſt Brown, at all. 


Cur, apvis'. 


Lord MansFlELD now deliveted the Reſolution of 
the Court, | 


The Meaning of the * Act of Parliament, He ſaid, * See the 
was, that in all Caſes of mutual Debts, the leſs Sum Stat. ofz G. 
ſhould be deducted out of the greater, if the Defendant 


| deſires it. off mutual 


But Brown could not compel Baſterwille to ſet off his leſs againſt che 
Demand upon Brown, againſt Brown's greater Demand other, 


upon him : Nor could Brown have ſafely taken his Ver- 
dict for leſs than his 2vho/e Demand. Yet Paſterville Him- 
ſelf might have done this without Prejudice, and with 


perfect Safety: And be ought to have done it. But he 


declined doing it; and at the ſame Time brings his 
Action againit Brozwn, for what he might, without Pre- 
judice, have ſet off againſt Brown's Demand upon him. 


Therefore it was litigious and vexatious in him not to do 


it, when he might ſafely and eaſily have done it; but chole, . 
inſtead of it, to commence an Action againſt Fro vun. 


Both AQiors ſtood together for Trial: But it happened 
that the Car ſe of Brown v. Baſkerville ſtood firſt. Brown 
took his Verdict for the whole Demand upon the two 
Notes; there being no Plea nor Notice of any Set-off in 
this Cauſe wherein Brown was Plaintiit, 


Then 
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* P. 1231. * Then came on Baſterwille's Cauſe, in which he was 


Plaintiff, and Brown the Defendant : In which Cauſe, 
Brown had given Notice to ſet off ſo much as was equal 
to Baſkerville's Demand upon Him. This He would have 
done: But it was oppoled ; and the Objection ſeemed 
ſpecious. | , 


But We are All clearly of Opinion, upon full Conſide- 
ration, that the Debts might be ſet off, One againſt the 
other in this latter Cauſe, notwithſtanding Brown's hav- 
ing taken a Verdict in the former ſor his whole De- 
% mand.” For it at the Time of the Action brought, the 
Defendant may ſet-off one Debt againſt the other, or 
plead (if a larger Sum be due from the Plaintiff to Him, 
than from Him to the Plaintiff,) in Bar of the Plaintiff's 
Action; Brown had a Right in the Cauſe wherein He was 
Defendant, to give this Notice of a Set-off, at the Time 
when He gave it. And Baſkerville might, in the Cauſe 
wherein He was Defendant, have ſet off ſuch part of the 
larger Sum due from Him to the Plaintiff-Br.wwn, as was 
equal to the Debt due to Him from the Plaintiff, if he 
had thought proper. And Brown's Notice to ſet off againſt 
Baſterwille's Demand told him, thatBrown was ready to flrike 
a Balance between the mutual Debts, and to be content 
with the Difference between them: and it ſpecified the Na- 
ture of Brown's Demand upon Him, as the Act requires, 


Thus it ſtood before the Verdi: The Debt due to 
Brown was a mutual Debt; and Notice was given of it, 
and upon. what Account it became. due, and that it was 
intended to be inſiſted on. And after the Verdict, it ſtill 
REMAINED @ mutual Debt, as it did before. The Verdict 


did not annihilate or extinguiſh the Debt; nor change the 


Nature of it, or the Rule of Law: It only amounted to 
concluſrve Evidence of it. $9 that Brown had the fame 
Right to ſet it off, after the Verdict, as he had before the 
Verdict. 


We are of Opinion, this Right to make the Set- off 
ſtill remained in Brown, both within the Words and Rea- 
Jon, and Intent of the Act of Parliament: And that the 
Debt was neither extinguiſhed, nor its Nature changed. 


Baſkerville was the only Perſon in Ftult: And He ought 
not to have brought his Action. | 


Brown was tight all along: He could mt have taken his 
Verdict for leſs than He did, with Safety. He may now 
remit ſo much of the Sum He has recovered, as will brin 
9 Debts to a juſt Balance: And this He ought 
to do. | 1 


But 
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But it would be ſtrange, if the mere Accident of the * 


Priority of Trial ſhould, by his Cauſe's happening to ſtand 
firſt in the Paper, preclude Him from taking the Benefit of 
the Act, according to his Notice rightly and truly given at 
the Time when it was given. 


Per Cur, unanimouſly, . 


Vervicrt ſet aſide; And the Defendant to | 


have Cofts of Non-ſuit: And Brown to remit 
ſo much of his Damages recovered in the 
other Action, as exceed the Balance of the 
mutual Debts. 


Sir John Aſtley Bart. ver/. Young. 


HE Plaintiff's Declaration conſiſted of /wo Counts. 
The Defendant demurred to the One, and obtained 
Judgment thereupon. To the Other, be Pleaded: and 
upon Trial of the Iſſue joined, the Verdict was for the 
Plaintiff. The Queſtion was, In what Manner the Cos rs 
ought to be taxed, | | 


Note—Theſe were fingle Pleas, at Common Law, (As 
to double Pleas pleaded by Leave of the Court under 
the 4, 5 Ann. c. 16. $. 4. See a former Caſe, of 
Cooke v. Sayer, Friday gib February 1779. ante pa. 670 
to 672.) : 


The Court were All, except Mr. Juſtice Fofter 
who was gone, unanimous That in the preſent Caſe, the 
Plaintiff was intitled to Coſts upon his Verdict; and the 
Defendant to None upon his Demurrer : For that the Plain- 
tiff having prevailed upon One of his Counts, had a 
Right to have his Coſts upon that Count, without any De- 
duQtion to be made on Account of the Defendant's hav- 
ing gotten Judgment upon his Demurrer to the other 


Count. 
Rex ver. Higginſon, 


N Monday 13th of April laſt, Mr. Morton moved in 
O Arreſt of judgment; the Inditment upon which 
the Defendant had been convicted, being (as He alledg- 
ed) too general And he obtained a Rule to ſhew Cauſe 


why it ſhould not be quaſhed, It was in theſe Words— 
Middleſex— The Jurors for our Lord the King upon their 


Oath preſent, That Thomas Higginſon of James Street in 
the Parith ot St. Martin in the Fields in the County of Mid- 


dleſex Yeoman, on the ſixth Day of November in wa he 
car 
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* P. 1233. 


* Tcar of the Reign of our Sovereign Lord George the 
Third now King of Great Britain c. and on divers other 
Days and Times between that Day and the Day of -the 
taking of this Inquiſition, with Force and Arms, at the 
Pariſh aforeſaid in the County aforeſaid, did keep and 
maintain and yet doth keep and maintain a certain common 
ill. governed and diſorderly Houſe ; and in the ſaid Houſe, 
for his own Lucre and Profit, certain evil and ill-diſpaſed 
Per ſons, of ill Name and Fame and of diſhoneſt Converſation, 
to frequent and come together, then and the faid other Days 
and I imes, there unlawfully and wilfully did cauſe and pro- 
cure; and the ſaid Perſons in the ſaid Houſe, then and 
the ſaid other Days and Times, there to be and remain, 
FIGHTING OF Cocks, BOXING, PLAYING AT Cup- 
GELS and MISBEHAVING THEMSELVES, unlawfully 


and wilfully did permit and yet doth permit: To the great 


amage and common NusANCE of all the Subjects of our 
ſaid Lord the King inhabiting near the faid Houſe ; and 
againſt the Peace of our ſaid Lord the King, his Crown 
and Dignity. 2 N . 


. Cauſe being now ſhewn againſt Mr. Merton's Rule © to 


« ſhew Cauſe why the Judgment ſhould not be arreſted,” — 


The Cour (excluſive of Mr. Juſtice Fofer, who 
was gone,) ſaid it appeared to them to be a good Indict- 
ment; and (without Argument) diſcharged the Ru LE. 
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Acknowledgment— 


Fa Debt, after Commencement & the Action, takes it 


out of the Statute of Limitations. Page 1099. 
Re: + | 


* NV. B. The 
Table to the 
preceding 
Volume is 
now (in this 
2d Edition) 
as full, in 
the former 
Part of it, 
as in the 
lauter. 


Ats of Parliament. 


The Right of Printing them and Abridgments of them. 


Page 664, See Printing, Univerſity. 


Action 


Of Treſpaſs for meſne Profits and Coſts after Judgment in 


Ejectment. 668, See Meſne Profits, Ejed ment. 


On the Caſe, for Iibellous Words, ſpoken or ſworn in a 


Court of Fuſtice, ina Man's own Defence againſt a Charge 
upon him in that Court, will not lie; Becauſe it is in a 
legal and judicial Way. 8 10 to 813. See Affidavit, Libel, 


On the Caſe—is a liberal Action. 906, 1011, 1012. 
On the Caſe, for Money HAD AND RECEIVED TO THE 


PLAINTIF's Us r— 


C. 2 4 promiſſory Notes to A. for 305. each. A. 
in 


orſed them to B. in order to enable B. to recover the 
Money, in his own Name, againſt C. But C. figned an 
AGREEMENT * That A. ſhould not be liable to the 
« Payment of the Money or any Part of it, nor be 
«© prejudiced, nor put to any Cofts, nor any way ſuffer, 
« by reaſon of ſuch his Indorſement.” Notwithſtand- 
ing which expreſs Agreement in Writing, and contrary 
to it, C. ſued A. in the Court of Conſcience, on each of 
the 4 Notes, as Indorſer ; and received 67. of Him, 
under the Order of that Court ; though 4. tendered 
and offered to prove to them the faid Indemnity and 
Agreement ſigned by C. Which the Commillioners 


thought They had no Power to judge of, and that it was 


therefore 


A TABLE of the Principal Matters 


* 


therefore no ſufficient Bar to the Suit in their Court. 
They therefore decreed for C. in one of the Cauſes ; 
and A. paid in the Money, upon the 3 others: And C. 
took out the Whole, by Order of the Commiſſioners, It 
was reſolved— | | 

1ſt. "That 4. may recover this Money from C. in the preſent 
Form of Action vig. for Money bad and received to bis 
«*« Uſe.” Page 1012. He may wave any Demand upon the 


Foot of the Indemnity, for the Co/?s he had been put 


to; and bring this Action to recover the 61. which C. 
got and kept from him iniquitouſly. ibid. | 
2d. An Action of Aſſumpſit will lie in many Caſes where 
Debt does lie, and in many where Debt does not lie. 
1008. | | 
3d. A main inducement, originally, for encouraging Afions 
of 4ſſumpfit, was, to take away the Wager of Law. ibid. 
4th. If the Defendant be under an Obligation from the ties 
of Natural Juſtice, To REFUND ; the Law implies a 
Debt and gives this Adion. ibid, . | 
5th. This Species of Aſſumpſit lies in many Inſtances, for 
Money received from a third Perſon, under lawful 
Authority. 1008, 1009. 
Gth. Though the Merits of a regular Judgment can never 
Be overhaled by an original Suit, yet the ground of this 
Action is conſiſtent with the Judgment of the Court of 
Conſcience, 1009. | h 
7th. That Court ated right, in refuſing to go into the colla- 
teral Matter. ibid. TN 
Sth, The Ground of the preſent Action is That the 
« Defendant ought not to EE the Money.” ibid. 
gth. This Action is beneficial both to Plaintiff aud Defen- 
dant. 1010. 
1ſt. The Plaintiff may declare generally, and make out 
his Caſe at the Trial. 1010. | 
2dly. The Defendant can be liable no further than the 
Money He has received; and againſt that, may go into 
an equitable Defence upon the ganeral Iſſue ; claimewvery 
equitable Allowance ; prove a Releaſe, without pleading 
it; and defend Himſelf by whatever may ſhew that 
the Plaintiff, ex £quo et bono, is not intitled to the 
Whole or any Part of his Demand, 1010. 
10th. This Action is a Bar to the Plaintiff's bringing an 
Action upon the Agreement (though He might recover 
more in that Action, than in this.) 1010. 
11th. This Action lies only for Money which the Defen- 
dant ex quo et bono, ought not to KEEP. 1011, 1012. 
12th, It /ies not for Money paid as due in Honour and Ho- 
neſiy, though not recoverable by Law. 1012 : as 
iſt. Payment of a Debt barred by the Statute of Limita- 
tions. ibid. 
2dly. Or contrafted during Infancy. ibid. 


3dly. 
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3dly. Or the Extent of Principal and /ega/ Intereſt upon 
an vſurious Contract. Page 1012. 
4thly. Or Money fairly loft at Play. ibid. 
13th. But it lies for Money paid by Miſtake ; or upon a Con- 
ſideration which happens tofail ; or for Money got through 
Impoſition (expreſs or implied,) Extortion, Oppreſſion, or 
undue Advantage. taken of the Plaintiff's Situation, con- 
trary to Laws made for Protection of Perſons under thoſe 
Circumſtances. ibid. 
14th, The Gift of this Action is That the Defendant upon 
the Circumſtances of the Caſe, is ob/iged by the Ties of 
natural Fuftice and Equity, refund? the Money. ibid. 
Penal — Amendment of the Declaration The Rule laid down. 
1098, 1099. See Amendment, Declaration. 
Treſpaſs vi ET ARMIS and Treſpaſs on the Cas E cannot 
be joined in the ſame Action. 1114. 


Afﬀidavit 


To hold to ſpecial Bail muſt be poſitive. 655, 1032. See 


Bail. 

Net libellous, where made in a Court of Juſtice, in Anſwer 
to a Complaint on Oath, or to Affidavits made in Sup- 
port of ſuch Complaint ; though the Expreſſion uſed, 
was—** Which Sir 5 A, bath ſo ralsELY ſworn a- 

_ ** painſt Him,” (the Defendant.) 80g to 813. See Action. 

To obtain Leave to plead Ancient Demeſne, to an Eject- 
ment. 1048. See Ancient Demeſne. 


Affirmation 


Of a Quaker. 999 to 1004. and 1117. See Quaker. 


Amendment. 


The Court have not uſed the fame Stridneſs, of late Years, 
as formerly: And this is better for the Parties. But 
They will take Care, that the adverſe Party ſhall not 
receive Prejudice or Delay, by the Amendment. 756. 
See Pleading, 

Of a Plea, on Payment of Coffs, with Liberty to reply de 
novo; where to be allowed, and what Cofts to be taxed. 
756 and 758. See Repleader, Coffs, : 

An Order of Removal was ſent down to be amended, for 
a Miſtake ina Matter of Fa, 911. See Orders of Re- 
modal. 

Of a DecLararION, by changing the Venue— 
1ſt. May be made at any Time whilſt the Proceedings are 

in Paper, 1098, 1099. 
2d. This is an Amendment at Common Law. ibid, 
3d, 
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3d. There is no Difference between an Amendment in 
Civil Addons and in Penal ; when an Amendment at 
Common Law is applied for, and all is in Paper. Page 
1098, 1099. | 9744 
4th. But the Statutes of Amendment do not extend to 
penal Actions. ibid. | | 

A Declaration in a Qui tam Action for Uſury, was amend- 
ed, in altering the Date of the Note; All being in Pa- 
per. ibid. 3 | | 
In Ejedment—is now carried much farther than formerly; 


and, after Verdict, is net neceſſary to be applied for or 


actually made, in Caſes of mere Miftake of the Clerk ; but 
the Court will overl;ot the Exception. 1162. See Ejed- 
ment, 


Ancient Demelne 


May be pleaded in Eje&ment, by Leave of the Court, and 
. upon a 2 Affidavit. 1047, 1048. | 
But the Court will not ouſt themſelves of Jutiſdiction, in 
Favour of ſuch a ffirange wild Juriſdidion as this, with- 
out a very ſufficient Afidavit. ibid. | 
Such Affidavit muſt ſhew * That the Lands are holden of 
* a Manor, which Mawnox is itſelf Ancient Demeſne ; 
and that the Matter can be tried in the Court of that 
„Manor; and that there are Suitors there And it 
m_ thew That the Demandant has a Freehold.” 
ibid. | 
Doomſday-Book will not ſhew whether the particular Lands 
are Ancient Demeſne : It will only ſhew whether the 
Manor is ſo, or not. 1048. | 


Arbitration, Arbitrators, 


The Act ofg, 10 V. z. c. 15. © for determining Diffe- 

e rences, by Arbitration,” was made, to put Submiſſions 
where mo Cauſe was depending, upon the ſame Foot 

with thoſe where there wwas a Cavſe depending: And it 
is only declirarory of what the Law was before, in the 
latter Cuſe. 701. | 


Articles of the Peace 


Ought to be exhibited in the Neighbourhood; that the Secu- 

, rity may be given theie : And accordingly, a Man re- 
ſiding at the Devizes, and coming hither to exhibit Arti- 
cles againſt another Man reſiding alſo at the Devizes, 
was rejeted here, and referred to his own Neighbour- 
hood. 780. J. infra 1039. | 


The Fads ſworn muſt be taken to be TRUE ; and the 


Court cannot give the Defendant leave to diſpute them ; 
(as the Court declared in Ld. Vane's Caſe in H. 1743. 
17 E. 2.) Yet one Robert Parnel having ſworn the Peace 

againſt 


Be 


* 


Contained in this Volume. 


8 2 


Allurance. 


againſt Sir 7 bomas Allen and his Servants, and coming af- 


terwards into Court, to complain of meeting with Biffi- 


culties in obtaining Proceſs, it manifeſtly appeared, upon 
the ſhewing Cauſe againſt this Complaint, © That his 
« Articles were groſsly malicious and totally untrue :" 
Wheredpon, the Court fayed Proceſs againſt the Defen- 
dants, and committed Parnell for Perjury ; (of which He 
was afterwards convicted.) Page 806. 

Being exhibited in London, for a Fact at Portſmouth, the 
Attachment was ordered to be indorſed with a Direction 
and Authority to any Juſtice or Juſtices of Peace in that 
County (of Southampton) © to take the Security of the 
* Peace THERE;” Such Indorſement ſpecifying the 
Sums wherein the Parties ſhould be bound. 1039, 1040. 

V. ſupra 780. | 


Allurance. See Iuſurance. Policy. 
See Conveyance, Cimmon, Recovery. 


Attachment 


Shall go againſt an Under-Sheriff, for improperly executing 
the Rule of the Court. 797. See Pillory. 


Attorney | 
Was ordered to pay Coſts (as well as his Client,) having 


joined in an Athdavit to ſupport a frivolous Complaint, 
and made reſentful Declarations which ſhewed him to be 


perſonally active in it. 654. See Information, 


Averment. 


The Word © being” is a ſufficient Averment 834. 

The Plaintiff muſt aver Performance of what is to be done 
on his Part, or ſhew that He was ready to perform it. goo. 

The Want of this may be helped by a Yerd:@ ; but not by 

a Judgment by Default. ibid. | 

The Veritas Fai may (in ſome Caſes) be averred againſt 
the Fictio Legis ; As where the true Time of ſuing out a 
Latitat is material, It may be ſhewn no:withRanding the 


Tefte, 966. See 9 950 to 969. 


ee Pleadinry. 


So, the Time of figning a Judgment may be ſhewn, in the 


Caſe of Puxcnasers, (who are bound only from the 
Signing :) But None elſe ſhall be permitted to aver © That 
% Judgment was ſigued after the firſt Day of the Term ;” 
nor can it be averred © that a Fieri facias was taken out 
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jn the Vacation; Becauſe the Fad is not relevant, nor 
do the legal Conſequences depend upon the Truth of it, 
but upon the Rule of Law. Page 967, 

Of the Want of 2ualifications—W here neceſſary or not 
' neceſſary in an Indid ment. 1036, 1037. See Indictment. 


« "BOM 


Bail 


nnen —Special— The Affidavit to hold to Special Bail 
muſt be rostTIvE : A poſitive Oath of the Debt is re- 
quired both by the dt of Parliament and by the Efta- 
bliſbed Rule of the Court, 655. 
iſt. By. 12 G. 1. c. 29 F. 1, 2. No Perſon ſhall be held 
to Special Bail, for any Cauſe of Action under 10. in 
2 ſuperior Court, and 405. in an 2 wept Court, Of 
which Cauſe of Action, Afidawit ſhall be made and 
filed ; and the Sum therein ſpecified, indorſed on the 
Writ or Proceſs : For which indorſed Sum, the Officer 
ſhall take Bail, and for no more. 655, 656. 
2dly. Swearing only to BeLier, though with a Reference 
#0 Accounts ſent from abroad, where the Debt aroſe, 
will not do. 655 Sed v. _ ſub pa. 1032. 
Common—Special—A Debtor regularly diſcharged of an old 
Debt, but conſcientiouſly making a new Acknowledgment 
of it and a new Promiſe to pay it, ſhall be diſcharged up- 


on Common Bail, and not holden to Special. 737, 738. 


See Bankrupt. | 
Upon Writs of Error, on 3 J. 1. c. 8. (on Bonds conditioned 
ior Payment of Money only.) 746, 747. See Error, 


It is the Duty of Sheriff's Officers to take it, in Actions on 


the Caſe: And they are puniſhable if they take Money 
for doing it. 926 to 929. See Statutes (23 H. 6. c. 10.) 
Common—Special—T he Affidavit to hold to Special Bail was 
only That the Defendant was indebted to the Plain- 
« tiff in Sc. as He comeuTes ir: Yet it was 
thought ſufficient, by the only two Judges then in Court. 
1032. Sed v. ſupra 655. and infia (under pa. 1447.) 


Bailiff 


To Sheriff. See Sheriffs and their Bailiff : Alſo Statutes 
(under 23 H. 6. c. 10.) | | 


Baker. 


Baking Puddings, Pies, and ſuch Things for Dinner on a Sun- 
day, is not an Offence meant by 29 C. 2.c. 7: But is 
within the Equity of the Proviſo in the 3d Section of it, 
as a Cook's Shop ; and within the Exception of Works of 


Neceſſity and Mercy. 787, 788. 
EF Ballaſt— 
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Ballaſt 
Where to be unladed. Page 656 to 661. See Navigation. 


Baͤnkrupt 


Certificate is not complete, till uw] ; nor ſhall relate 
to the Signing by the Commiſſioners and Creditors ; nor 
over-reach a Legacy left to the Bankrupt after the Signing, 
but before the Allowance, and aſſigned by the Commil- 
ſioners before Allowance : But the Creditors ſhall have it, 
717, 718, 719. 

Bankruptcy alone, nay even Inſolvency, (which Bankruptcy 
does not neceſſarily import,) is no ſufficient Cauſe of Amo- 
tion from the Office of a Common-Council Man of a Cor- 
poration. 731 to 736. 

A Bankrupt who had regularly obtained bis Certificate, af- 

terwards ſettles an old Account with a Creditor who did 

not appear to have come in under the Commiſſion; agrees 
that a Balance of 74/. was due from Him at the Fime 
of his Bankruptcy; and promiſed to pay it, when He 

„ ſhould be able.“ 

iſt. As to the general Queſtion, © Whether the Bank- 
« rupt was or was not LIABLE to the Payment of it, 
upon this new Acknowledgment and new Promiſe ;” 
The Court did not enter into it. 736, 737. 

2dly. But they diſcharged him upon Common Bail; (that 
being the particular Oueſtion before them.) 737. 

Lies te Months in Priſon. 817 to 820. (V. ante 439, 440) 

1ſt, The Relation, and conſequently the Property of the 
Aſfignees, in the Bankrupt's Goods, goes back to the 

Time of the firſt Arreſt. ibid. | 

2d. If Execution (a Fi, fa.) is ſued out againſt a Trader's 

| Goods, returnable witHin the two Months, but not 
ACTUALLY returned till after He has lain two Months; 
iſt, * Nulla bona” is a good Return: Becaufe it is ther 
certainly a true One. ibid. 

 2dly. But Qu. Whether it would have been ſo, if the 

Leere had been made urox the Return Day, which 
was within the 2 Months, when it was uncertain 
whether He would or would not lie the two Months in 
Priſon. ibid. 

3dly. In the laſt Caſe, if the Sheriff had returned That 
He had levied the Money,” and had atually paid it 
over to the Plaintiff, the Sherif might have been ex- 
cuſed ; but the PLainTirr muſt refund it to the 
Aſſignees. ibid. 

I, a Trader, beingreally indebted to M, (in about 18400.) ſent 
for W ; told him He could not fland his Ground,” and 
propoſed to ſecure Him. Accordingly, He executed a 
general Afignment to V, of Evexy Thing that He had 


in the World : But after Payment of Ms Debt, it was to 
| l | be 
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be in Truſt for L Himſelf," as to the Reſidue. A Defea- 
Z:nce, in a ſeparate Deed, was ſoon after executed, mak- 
ing the Aſſignment void, upon Payment of all the Money 
due to , (who had been concerned with L in circulatin 


Notes, many of which were outſtanding) : But neither the 


Aſſign nent nor Defeazance particularly liguidated now 
Muca Money was due from L to V. The Deed of Aſ- 
ſignment recited Ls being ob/iged, upon urgent and ne- 
„ ceſſary Buſineſs, to lende London; and that He could not 
** raiſe Money ſoon enough to anſwer all the Demands that 
had upon him.” There was no Counterpart of this 
Deed : And the Original remained in the Keeping of L the 
Afliz1or, No Poſſeſſion was delivered: Only, L. gave a Letter 
of Attirney to B. his own Clerk, (a Perſon privy to the 
Whole,) to collect receive diſpoſe Ic; the Goods fill con- 


tinuing in L's Houſe. No Notice was given to L's Debtors, 


Page 827.V. ſupra 467. to 485. almoſt S. P. | 
iſt. This Deep alone is itſelf an Ad of Bankruptcy ; Tis 
within 21 F. 1. c. 19. C. 2. and, if permitted, would de- 
feat the whole Syſtem of the Bankrupt Laws. 829 to 
833. V. ſupra 467. to 485. 
2dly. The CirxcumsTances confirm this: Particularly, 
there being no wi/ible Change of Poſſeſſion, a ſecret Tranſ- 
action, no Notice Ec. 830, 
zdly. It was reſolved, — 


i ft. That a Trader (even before Bankruptcy,) can not RR 


FER One or more Creditor or Creditors to the Reſt, by 
a Conveyance of his wHoLE Eſtate and Effects. 829 
ro 833. V. ſupra 484. £ 

2dly But he may pay a particular Creditor ; or He may 
mortgage a PART of his Eſtate or Effects (at leaſt) to a 
particular Creditor, provided He delivers Poſe ſion at 
the ſame Time. 831. VJ. ſupra 484 

3dly. Yet a CoLORABLE Exception of a ſmall Part would 
not (per Lord Mansfield) help the Matter: For the Court 
would not ſuffer ſuch an Eva/ion to prevail. 822. 

Athly. Ihe Hen of the Bankrupt Laws is That the 
„ Bankrupt's Effects ſhall be taken our of his own 
« Pofſeſton and Management, and put under that of the 
« Commiſſioners ; and be divided equally, 1. e. propor- 
« tionally, among{t all his Creditors, 829, 830. 

gthly. Therefore L became a Bankrupt the Moment He exe- 
cuted this Deed, which puts his wol Eſtate under 
the Management of his own Truflee, inſtead of the 
Commiſſioners; and aſſigned it ALL to One Creditor, 
leaving Nothing for the Reit. $30. KY 

A Mortgage by a Trader, of Ship: abroad, or of Cargoes 
upon the high Seas, is good (notwithſtanding the Clauſe 
in 21 J. 1.c. 19) though Poſſeſſion be not actually de- 
livered 941. 
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John Perrot a Bankrupt, upon the 4 Day allowed him, had 


this Queſtion propounded to him in Writing by the Com- 
miſſioners — As Vou do admit that You have ſpent the 


„ laſt Week with Mr. MH. One of your Allignees, to 


« ſettle and _ your Accounts and to draw up a true 
«« State-thereof, to enable you to cloſe your Examination; 
and do likewiſe admit that upon ſuch State thereof it 
appears that after giving You Credit for all Sums of 
« Money pou by You, and making You Debtor for all 
Goods fold and delivered to You, from your firſt Com- 


ing into Trade to the Time of Bankruptcy, it appears 


that there is a Deficiency of the Sum of 13513 J. 
« Give a true and particular Account what is become of 
„the ſame ; And how and in what Manner you have 
applied and diſpoſed thereof:” To which Queſtion 
He refuſed to give any other than this general Anſwer, 
* That on Goods fold this laſt Year, He had loſt upwards 
* of 2000 J. And by Mournings, upwards of 10001. 
* And that for g or 10 Years, He had been extremely ex- 
* travagant, and ſpent LARGE Sums of Money.” Where- 
upon they committed him, until he ſhould ſubmit Him- 
ſelf c. and ruLL Anſwer make, to their Satisfaction, 
to the ſaid Queſtion. On Habeas Corpus, He was remand- 
ed. Page 1122 to 1126. ö 
iſt. This Queſtion is a proper One; And the Anſwer 
is inſufficient and unſatis factory. 1124, 1125. 
2d. The Powe & of the Commiſſioners to examine the Bank- 
rupt is vor limited and confined within the Time al- 
lowed Him to ſubmit to be examined: They may 
2 Him to make further Anſwer, after that Time. 
id, 
3d. The 1 F. 1. c. 15. continues in Force, notwithſtand- 
ing the ſubſequent Statutes: And 4/1 the Bankrupt- 
Acts ought to be taken together, ſo as to anſwer the 
general End and Intention of the Legiſlature. ibid. 


The fame Man twice afterwards ſubmitted to further Exa- 


mination ; gave unſatisfactory Anſwers, and was re- 
manded. The firſt Time, He petitioned the Lord Keep- 
er ; the ſecond, He biought another Habeas Corpus here ; 
Both, without Succeſs. At laſt, He was convicted, and 
executed, for concealing his Effects. 1216. PN. 


Bargain and Sale, 


Where a Deed of Bargain and Sale to make a Tenant to the 


Precipe, and a Common Recovery, ſhall (when Both are 
completed) be confidered as being All but One Aſſurance 
and gyafi a Conveyance to the Uſe ab initio. 1134. 


See Dewiſe. 
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Berwick— 


The Conſtitution of it. Page 834 to 857. 

Contraſted with Hales. 850. 

Edward 1ft took Berwick into his own Hands and Poſſeſſion. 
85 2. 5 

Eduoord 34 procured a Grant and Seſſion of it, ſeparate from 
Scotland, for ever, and annexed united and incorporated it 
regali Dignitati et Coronæ Angliæ per petuisTemporibus. ibid. 

Berwick was again loft, when He was in France; and re- 
taken after his Return. ibid. 

It was again loft, and recovered by Ed. 4b. ibid. 

Between temp. Ed. 4. and 33 H. 8. (non conſtat when,) 
Berevick was ſummoned, as a Burrough of England, to 
ſend Members to Parliament : And they have continued to 
do fo, by Summons, as being Parcel of the Realm, and not 
under any Charter; For none of their Charters give 

them ſuch a Right. 853, 869. 

They now Act under a Charter of 2 J. 1. confirmed by Ad of 
Parliament, 2 Fac. 1.c. 28. 853. 

Before the Union, Berwick was bound by every Engliſh ge- 
neral Act of Parliament, as being Part of the Realm of Eng- 
land : Where it is particularly named, that is ſuperfluous. 
Since the Union, It is bound by all general Laws. 5 3. 

Berwick has no Cxiu ix AL Law, but the Law of England; 
and no Furiſdifion in Criminal Matters and Pleas of the 
Crown, but with ſuch a Reference to the Laws of Eng- 

land, as neceſſarily includes this Court. 855, $59, 861. 

Writs of Venire, and other Jury-Proceſs do not run to 
Berwick ; becauſe they are exempted from being ſummon- 
ed out of the Burrough, to ſerve upon Juries. 855. 

And perhaps Original Writs, which are the Commence- 

ment of Suits between Party and Party, may not, ibid. 

But other Writs miniſterially directed may run there. ibid. 

Writs not miniſterially directed, (Prerogative-Writs) ſuch as 
Writs of Mandamus, Prohibition, Habeas Corpus, Certiora- 
ri, are reſtrained by no Clauſe in the Conſtitution given to 
Berwick : They may iſſue (upon a proper Caſe,) to every 
Dominion of the Crown of England. 855, 856. 

To foreign Dominions belonging to a Prince who ſucceeds to 
the Throne of England, this Court has no Power to ſend 
any Writ of any kind: They cannot ſend a Habeas Cor- 

pus to Scotland, or to the Electorate. B56. 

But, to Ireland, the Iſle of Man, the Plantations, to Guer n- 
fey, to Jerſey, They may : (And fo, formerly, to Calais.) 

ibid. However, upon Impriſonments in theſe latter Pla- 
ces, the ordinary Method is to complain to the King in 
Counſel, and get an Order to bail or diſcharge. ibid. ' 
| | | Precedent 


In 


In 
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**— of a Habeas Corpus to Berwick, in 43 Eliæ. Page 

| TR 

A Probibition alſo will lie thicher. ibid. 

And a Mandamus. ibid. | ; 

And of Certioraries, there are ſeveral Precedents, 857. 
And there is no Doubt but the Court, by Law, bas Autho- 
rity to ſend Writs of Certiorari thither. ibid. 

Informations for Miſdemeanours in Berwick, have been, and 
may be granted by the Court, or filed by the Attorney 

General. 860. 

Where this Court of B. R have Juriſdiction of the Matter; 
If, from any Cauſe, it can not be tried in the Place, it 
ſhall be tried as near as may be. 859. 

This general Rule has been often applied to Berwick. 860, 
But where a local Matter ariſing at Berwick is ſo tried, 
there muſt be a Suggeſtion. ibid. and 863. 8 
The erm ef ſuch Suggeſtion; (namely, “ becauſe the King's 
* Writ doth not run there, and becauſe the Burgeſſes 
** ought not to be put upon Juries to ſerve out of their 

“ Burrough.”) 863. 

Every Rule of the Common Law, which holds in the Cafe 
of Wales, concludes d fortiori to Berwick ; both as to 
the Juriſdiction of this Court, and as to the Method of 
Trial. 861. a 

Northumberland is the neareſt Engliſb County, for the 
Purpoſe of Trial. ibid. | 

A Doubt Whether a fair impartial or ſatisſactory Trial or 
«« Judgment can be had, in the Place,” is a ſufficient Rea- 

. © ſon or Ground to remove the Cauſe, even from the high- 
eſt inferior Juriſdiction, ibid. 

In the preſent Caſe, it was clear, That a fair Trial cou/d 
NOT be had in Berwick : And therefore the Court order- 
ed the Trial to be in Northumberland. ibid. 

But unleſs the Matter could be tried our of Berwick, it 
ought x or to have been removed by Certiorari. 863. 
Nor ſhall the Certiorari be uſed for DeLay. ibid, And 

the Rule was drawn up ſo as to ebwiate any DELAV. 864. 


Bill of Exchange. See Promiſſory Note. 


In Actions upon Ix LAND Bills of Exchange, brought by an 


Indorſee againſt an Indorſer, the Plantiff muſt prove a 
Demand from or due Diligence uſed to get this Money 
from the AccErrER; but needs not prove any Demand 
from or Inquiry after the firſt DRAW ER. 676, 678. 
The Indorſee does not truſt to the Credit of the Original 
Drawer: The Indorſer is þis Drawer, and the Perſon to 
whom He truſted in Cafe the Drawee ſhould not pay. 

675. | 
In Agtions upon FORE1GN Bills of Exchange, this Point 
was formerly ſettled, ** That a Demand upon the Drawer 
« jg nor neceſſary, in order to charge the Indorſer:“ 
And there is no Difference between Foreign and Inland 
Ooz | Bills, 


q 
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Bills, in this reſpect, except as to the Degree of Incon- 
venience. Page 675. | 

As to In Land Bills, Chief Juſtices at Ni prius have been 
of different Opinions about the Neceſſity of ſuch Proof. 
672, 673, 674. & 

Yet Holt's Opinion ſeems to have been miſapprehended and 
miſreported, and may be reconcileable with the preſent 

- ſolemn Reſolution. 677, 678. | 

The Drawee is the original Debtor (after Acceptance :) The 
Drawer is only liable in his Default. 674. 

If the Accepter is not called upon within a reaſonable Time 
after the Bill is become payable, and happens to break, 
the Drawer is not liable at all. ibid. 

An indorſed Bill becomes, by ſuch Indorſement, a new 
Bill, as between the Indorſer and Indorſee : And the In- 
dorſer ſtands in the Place of the Drawer. ibid. And if 

the Indorſee neglects to demand the Money of the Drawee, 

and the Drawee beeomes inſolvent, the Le/s falls upon the 
Indorſee, ibid. If He is diligent, and the Drawee refuſes 
Payment, his immediate Remedy is againſt the Indorſer : 
Though he may have another Remedy againſt the firſt 
Drawer, as Aſſignee to the Indorſer, ibid. and 675. 
In an Action brought by Him againſt the Indorſer, He is 
never put to prove the Hand of the firſt Drawer. 675. 

If the Original Bill be made payable to the Payee o Ox- 
DER, it becomes thereby negotiable and aſſignable ; and 
being fo in its Nature negotiable and aſſignable, may be 

indorſed over (toties quoties) wir novr adding the 
Words or Order,” to the Ix poRSsEMENT. 1216 to 
122 

1. This has been fully ſettled by judicial Legal Determina- 
tions. ibid. | 

2. Therefore Evidence ſhall not be afterwards admitted, of 
a contrary Uſage amongſt Merchants, ibid. 

3. For the Cuſtom of Merchants is the Lx x Mercatoria, and 

is Part of the General Law of the Land. ibid. 

4. And theſe judicial Legal Determinations have already ſer- 


 tled what is the Cuſtom of Merchants, and conſequently 


what is the Lex Mercatoria, and conſequently what is the 
Law of the Land, as to the Point in queſtion : After 
which, it ought not to be left to the Opinion of a Jury. 
1bid \ 


5. A Verdict founded upon Eyipence of a contrary Uſage 
amongſt Merchants was therefore ſet . ibid. 

6. Where the La concerning the Cuſtom of Merchants 
ſtands doubtful, there may be Evidence given to prove 
ſuch Cuſtom: But it muſt be proved by Fas, not by 
Opinion only; and muſt be ſubject to the Control of 
Law. 1228. | | 


7 Upon the Death of ſuch an Indorſee, the Intereſt goes 


to his Executer or Adminiſtrator. 1223, 1224. Who 

may afſign it over ; and that, even by the Name of Exe- 

cutor or Adminiſtrator, 1225, | 4 
8. 
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8. A blank Indorſement may be filled up, even at the Trial. 
Page 1225 and 1218. . 

9. Transferring a Bill by Indorſement differs greatly from 
g'ving a naked Authority to receive it. 1226, 1227. 
1. Tis not clear that the Former can be reſtrained and 

limited, ſo as to proclude the Aſſignee from aſſigning it 
over ; becaſe He has purchaſed it and its Negotiabili- 
Yo for a valuable Conſideration. ibid. 

2. But the Latter may be done by expreſs reſtrictive 
Wards and a declared Intention appearing upon the Face 
of the Indorſement : For in this latter Caſe, No Con- 
fideration at all is paid for it. ibid. | 

10, Promiſſory Notes, and Bills of Exchange (both Foreign 
and Inland) are juſt the ſame, in theſe Reſpects; And the 
Determinations upon them are governed by the ſame 
Rules, 1224, 1227. 

11. The Verdict was ſet aſide wir Hour Cofts ; becauſe 
the Merits were always clear for the Plaintiffs on the firſt 
Count, which was found for them; and it now appears 
that Nothing remained to be tried on the ſecond, which 
was improperly found againſt them; and yet the Verdict 
muſt be ſet aſide generally, and not in Part only. 1224, 
1228, 


Books (of Corporations, &c. ) 


The Court refuſed, on the particular Circumſtances of the 
Caſe, to compel a Mayor in a ſummary Way, to replace 
the Buoks and Records of his Corporation in their uſual 

place of keeping. 767, 


Books (printed) 


Ricurt of printing them. 661 to 665. See Printing, 


Univerſity. 
Bar-= Money. See High-Bar Money. 
By-Law 


To reſtrain the Selling of Meat, to a particular Place. 775, 
776. See Precedendo. 


Inflicting a Penalty to be recovered in the Court of the 


Corporation and not elſewhere. 777 to 780. See Pro- 
cedendo, Habeas Corpus cum Cauſa. 


Of the Surgeon's Company in London, That no Member 


&« ſhall take an Apprentice who does not underſtund the 
« Larin Tongue; His Ability wherein ſhall be 
© FRIED by the Governors or One of them, before his 
4 being bound,” is a good By-Law. 892 to 897. And 
a Return to a Mandamus, That the young _ _ 
** foun 
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„ found upon ſuch Trial to be, and in Fact was utterly 


ignorant of it,” was allowed. Page 892 to 897. 


Capiatur— 
HE Award © quod capiatur —is only to bring the 


| Defendant in, to receive Sentence; but is not the 
final Judgment. 801. See Practice, Judgment. 


Caſes doubted or denied. 


Lambert v. Oakes, 1 Ld. Raym. 433. 1 Salk. 126. pl. 6. 
12 Mod. 244. and 1 Salk. 127. pl. 9, (there called Lan- 
bert v. Pack,) diſcuſſed, denied, and explained. 677, 678. 

See Bill of Exchange, Promiſſory Notes, 

Seymour's Caſe, 10 Co. 95, not denied; on the contrary, 
affirmed, as the Facts were there expreſsly found, (which 
ſhewed that the Bargain and Sale was totally unconnefed 
with the Fine:) But diſtinguiſhed from a Caſe where a 

| Leaſe and Releaſe and a Fine were all intended to be, and 
were accordingly adjudged to be, All together, One entire 
Aſſurance. 7911 to 716. See Diſcontinuance. 

3 Salk 78. Queen v. Darby. 801. See Practice, Capiatur, 
Judgment. | 

7 Co. 23. b. concerning Berwick. 858, 859. See Berrwick 
(pa. 858-859) : 

Hale's Hiſt. Com. Law 184. concerning Berwick, ibid. 
See Berwick, (ibid) 

Rex v. Clendon, 2 Strange 870. 2 Ld. Raym. 1572. That 
an Indictment will not lie, for an Aſſault upon Two” — 
denied. 984. See Information. 

Rattle v. Popham, (2 Strange 992.) 1147. See Powers. 


Certificate 


Of having apprehended proſecuted and convicted a Felon, un- 
der 10, 11 V. z. c 23.4. 2. 1182 to 1188. 
1ſt. Is afipnable over, once and no more; provided it has 
not been uſed before. J. the Act, F. 2, 3. 
2d. Exempts from all Pariſh and Ward Offices, within 
_ Pariſh or Ward wherein the Felony was committed. 
1183. c 
d. But it will not ſerve to exempt the Conſtable of a Manor 
which comprehends the whole Town and Pariſh where 
the Felony was committed, and more. 1185 to 1188. 


4th, 


— — 
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4th. For the Office of Conſtable of and for a Manor where- 
of the Pariſh is only 4 Part, is not a Pariſh-Office with- 
in the Meaning of this Statute. Page 1185 to 1188. 


Certiozari 


To Berwick. 835, 857, 858. See Berwick. 

To other Dominions of the King or Crown, 856, 857, 858. 
See Berwick. 

To remove an Indictment ſrom the Quarter-Seſſions, not be- 
ing ifſued till after Confeſſon of the Aſſault, below; a 
Procedendo was granted. 749. . 

To C. B. on © Nul tie! Record” pleaded in B. R. and iſſue 
joined thereon, of a Recovery in C. B. is the proper Me- 
thod ; and muſt neceſſarily iſſue. 1034. See Pleading. 

Lies, to remove Orders made upon the Conventicle-Act, 22 
C. 2. c. 1. even after Appeal, Trial by a Jury, Verdict 
and Judgment againſt the Defendants ; notwithſtanding 
the 6th and 13th Sections: For the Certiorari does not 
go to try the Merits, but to ſee whether the limited J uriſ- 
dition have exceeded their Bounds or not. 1042. And 

The Juriſdiction of this Court (of B. R.) is never taken 
away, unleſs there be expreſs Words to take it away, ibid. 


Combination 


Amongſt Journey-men Wool-combers to raiſe their Wages. 
1163 to 1167. See Convidion. | 


Common Recovery 


May be ſuffered by a Tenant in Tail who has Pow x to ſuſ- 
fer it : But he muſt either be Tenant in Tail in Poſſeſſion, 
or have the Concurrence of the Freeholder claiming under 
the ſame Settlements. And this Principle is adhered to, 
by 14 C. 2. c. 20. 1072. V. ſupra, 116 to 119. 

Where a Perſon has Power to ſuffer it, omnia RAS u- 
MENTUR rite et ſolemniter acta, until the Contrary ap- 
pears : But ir the Contrary appears, there is an End of 
the Preſumption. 1072, 1073, 1074. See more parti- 
cularly, what ſhall be preſumed, and why, under Title 
Tenant in Tail. 

Where it ſhall have Relation to the Date of the Bargain and 
Sale to make a Tenant to the Precipe ; fo that when the 
Whole is completed, Both ſhall be conſidered as only One 
Conveyance to the Uſe ab initio, 1134. See Dewiſe, 
Bargain and Sale. 


Condition 


„ 
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Condition precedent 


Muſt be awered to be performed, or that the Plaintiff was 
ready to perform it. Page goo. | 

The //7ant of ſuch Averment may be helped by a Vervicr; 

but not by a Judgment by Default. ibid. | 

In Confideration that the Plaintiff, at the Requeſt of the De- 
fendant, would execute to the Defendant a General Re- 

| leaſe, the Defendant promiſes to pay: This is a Condition 
precedent, © to give or tender a Releaſe executed.“ ibid. 


- Conſent 


Cannot give Juriſdiction to a Court that has none. 746. 


Conſideration 


Illegal—ſhall not be af/ifted by the Court, nor helped by Ver- 
dit (where it appears upon the Face of the Declaration 
to be illegal.) 926 to 928. | 

A Promiſe to pay Money to a Sheriff's Officer, in Conſi- 
deration That he would accept of the Promiſer and 
A. R. to be Bail for the Perſon arreſted,” is an illegal 
Conſideration. ibid. See Statutes (23 H. 6. c. 10.) 


Conſpiracy. See Indiciment 99g. Judgment 
villainous 996. 


To charge witb a Capital. Crime. 993 to 1000. See ut 
ſupra. ; | 
The Puniſhment of it. ibid. and 1025. 
Conſtable — 


Of the Night is guilty of a Miſdemeanour, if He ſuffers a 
Street-Walker delivered to his Cuſtody by One of the 
nightly Watch to eſcape. 866, 867 Ne Indidt nent. 

Of a Manor including a Pariſh, but more extenſive, is not 
exempt from ſerving this Office, by having a Certificate 
under 10, 11 V. 3. c. 23.4. 2, 3: For this is not a 
Par1isn-Office within that Act, 1182 to 1188. See 
Certificate. | 


Convepance. See common Recovery. 


Where a Deed or Deeds, and a Fine, ſhall be conſidered as 
unconnected and having diſtin Operations: And where 
| they 
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they ſhall be conſidered as one and the ſame Conveyance 
or Aſſurance. Page 710 to 716 Diſcontinuance. 

Where a Deed of Bargain and Sale and a Common Recovery 
ſhall (when Both are completed) be conſidered as ou/y One 
Aſſurance and guaſi a Conveyance to the Uſe ab initis. 
1134. See Deviſe, Relation, Common Recovery. 


Convittion 


On the 22, 23 C. 2. c. 25. F. 7. for unlawfully taking and 
killing Frsa. | 
iſt, The Offence meant by this AQ is invading the Pro- 


perty of another Perſon ; Stealing Fiſh, without the 
Conſent of the Owner. 682. 


2dly. The Conviction muſt alledge ** That the Defendant 


% had not the Licence or Conſent of the Owner.” 
ibid. 


z3dly. A General Allegation, That He took and killed 
A the Fiſh, unlawfully and againſt the Form of the Sta- 
e tute” is not ſufficient, ibid. V. ſupra 153, 154. 
4thly. For it might be his own Fiſh, or in his wn Wa- 


ter, if Nothing appears to the Contrary, ibid, 


On 12 G. 1. c. 34. F. 1. Of Journeymen Woolcombers for 
combining to raiſe their Wages, was quaſhed. 1166. | 
1{. In a Conviction, the Evidence muſt be ſet ont, that 


the Court may judge of it; And it muſt be Given in 
the PRESENCE of the Defendant, that He may have an 
Opportunity of Croſs: Examination: Whereas this is only 
that T. E. came before two Juſtices and depoſed ** That 
the Defendants had confeſſed to Him that they had 
« agreed c; Whereupon they appearing before the 
two Juſtices to anſwer the ſaid Charge, and having 
HEARDIT, and in the Preſence of the ſaid T. E. being 
called upon by the Juſtices to ſhew Cauſe why they 
ſhould not be convicted &c, and having Nothing to ſay 


or make out Ac, Thereupon they are convi&ed tor un- 


lawfully entering into ſuch Combination. 1163 to 1167. 


_ Here is no Adjudication ; only a mere Convidien : 


ey ought to have gone on and ADJUDGED the For- 
feilure, even if the Penalty had been certain; but much 
more upon this Act, which gives a Diſcretion to com- 
mit either to the Houſe of Correction, or to the Coun- 
ty Gaol, and for any Time not exceeding Three 
Months. 167. 


3dly. But another Objection, “ that it was no Offence 


«+ within the Statute, becauſe they were not formed in- 
« to unlawful Societies abroad, nor was there any 
« ewritten Agreement,” was over-ruled. 1184. 


On 58 C. a. . . 20 £.-2.£-5- and 32 C2. c. 2. for 


5 Butter into this Kingdom, from Ireland, 
was quaſhed, becauſe the Butter had been firſt exported 
from 
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from Ireland to Liſbon, and from LisBon hither, 


Page 1176. ; 
Copies 


Of Proceedings—are of two Sorts ; vis. Office Copies, and 

Cloſe Copies : ; | 

1ſt, Office Copies, in the ſame uri and in the ſame Cauſe, 
are equivalent to the Record itſelf. 1179, 1181. 

2dly. In another Court, or in another Cauſe in the ſame 
Court, the Copy muſt be proved. 1179. | | 

3dly. Each Faſt in a Cauſe in Chancery, though He 
muſt take Office-Cop of the adverſe Pleadings, may 
read the DAUGRHT of his own. ibid. | 

4thly. Copies to be given in Evidence in another Court 
may be written as c/oſe as the Writer pleaſes. Thus 
the Stamp-Ads found it; And they did not mean to 
alter the Manner of making them, or to fix them to ſo 
many Words in a Sheet. They only meant to prevent 
any Fraud upon the Stamp-Duties, with Regard to the 
Office Copies: And the 64th Clauſe of g, 10 . 3. c. 
25. (which Clauſe is intended to prevent Colluſion and 
Fraud) does not ſay a Word about Copies. 1177, 1181. 

gthly. A Cloſe Copy of a Bill in Chancery, written on only 
two Sheets of Paper Each ſtampt with a triple Sixpenny 
Stamp only, was holden to be properly ſtampt ſo as to 
intitle the Plaintiff to have it read in Evidence ; although 


it contained the Quantity of 40 Office- Copy Sheets. 


ibid. N 

Gthly. So alſo was a like cloſe Copy of an amended Bill 
containing 44 Office-Copy Sheets, written on 3 Sheets 
of Paper Each ſtampt with a triple Sixpenny Stamp. 


ibid, | 
Copyhold, 


Copyhold Land mortgaged in Fee, and become a forfeited 
Mortgage at Law, was deviſed by the Mortgagee, by gene- 
ral Words in his Will; but had been particularly deſeri- 
bed in the previous Surrender to the Uſe of his Will. The 
Deviſe was of All the Teſtator's Lands c &c. (See the 
Words pa. 971, 972.) © to H. M. his Son and Anne bis 
« Wife, and to the Heirs of the Body of the ſaid H. . by 
* the ſaid Anne.” Py the Cuſtom of the Manor, intailed 
Copyhold Lands are barrable by SUuxrenDeErR H. V. 
alone, witHouT his Wife, ſurrendered this mortgaged 
Land. Two Queſtions were made; 1ſt. Whether any 
Eſtate Tail was hereby created; 2dly. If there was, then 
whether barred by the Surrender of H. V. alone, without 
his Wife. 
1ft, If the Teſtator meant to deviſe this as Land, it ſhall 

paſt as Land : If as Money, then it ſhall paſs as Money. 

ibid. | 

| 2d. 
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2d. Here, He meant it to paſs as a Debt. Page 99g. 
3d. If it had paſſed as Land, and as intailed, yet it had 
been well barred by this Surrender. 979, 950. For 
4th. Wherever Tenant in Tail of a Freehold could by any 
Means bear the Eſtate, there this Tenant in Tail of this 
Copyhold might do it by Surrender ; And his Surrender 
thall operate as a good Recovery. ibid. 


Corporation, Corporator, 


Amotion. 731 to 736. See Amotion. 

Books * Records — The Cuſtody of them. 766, 767. See 
Books, © 

Corporator—when obliged and when not obliged to prove his 
having taken the Sacrament within a Year next before his 
Election. 1015, 1046. See Sacrament. 

A Corporate-Body conſiſted of 25 in all : There was a regu- 
lar Summons ; 21 met; One Candidate only was put in 
Nomination; 9 voted for Him; 12 did not vote at all; 
and 11 of the 12 formally protefled again/t going to any 
EleAion at that Time, Conceiving the Office to be full of 
another Perſon (not in Fact regularly appointed ;) but did 
not vote explicitly againſt Him, or fo any One elſe : 
This Man was weil elected, as no Other was put in No- 
mination, and the Election being once entered upon, could 
not be ſtopt 1020, 1021. 


Coſts 


How to be taxed, where the Defendant pleads !avo Pleas (by 
Leave, under 4, 5 Ann, c. 16.) on One of which, Iſſue 
being joined (and tried firft,) a Verdict is found for the 
Plaintiff ; and on the other, Demurrer being joined (and 
argued after the Trial,) Judgment is given for the Defen- 
dant. 753 to 756. See Pleading. 4 

Of Amendment of a Plea, with Liberty to the adverſe Party, 
to reply de nowo; in what Manner to be taxed, and what 
Allowances.to be made, 758. See Repleader. 

Of an Application for an Information in Nature of a Quo 
Warranto, ** to ſhew by what Authority He claimed to 
act as Capital Burgeſs and Alderman of New Radnor,” 
were ordered to be paid by the Proſecutor to the Defen- 
dant ; The Application being groundleſs and frivolous, 
and known to the Proſecutor to be ſo. 780. 

A Rule by Conſent, ©* That All Matters indifference between 
„the Parties ſhall be tried ina feigned Adion; and that 
„ the Coſts ſhall abide the Event of the Ifſue ;” was hold- 
en to take in Coſts on the Crown ſide, as well as the Civil; 
being made in a Cauſe on the Crown-ſide, and the Matters 
in difference being Corporation-Rights, 1022. (which 
Point had been before holden otherwiſe. 1221. in mar- 
gine.) | 
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SecurITY for anſwering Coſts ſhall not be required of a 

Scotch Plaintiff reſident in Scotland, nor even of a Foreign- 
er. Page 1026. V. infra. i 

To Juſtices of Peace, on groundleſs Complaints againſt them. 
787, 788. and 1162. See Information, And in the laſt 
Caſe, the Rule was diſcharged with Coſts to the Juſtices, 
though "WM Coſts to the Other Perſons complained 
of. 1162. | 

SecuriITY for anſwering them was required, in an Ejec- 
ment, of a Leſſor of the Plaintiff who lived in Ireland ; 
though the Ejectment was brought under the Direction of 
the Court of Chancery, and a Security of 40 l. had al- 
ready been given there. 1177. V. ſupra 1026. 

A Verdict was ſet aſide without Coſts, (upon particular Cir- 
cumſtances) 1224, 1228. See Bill of Exchange, 

Where the Declaration conſiſts of #2vs Counts; And the De- 


fendant demurs to One, and pleads to the Other ; and has 


Judgment rox Him on the former, but a Verdict 
AGAInsT Him on the latter; the Plain!iff is intitled to 
Coſts on his Verdi& ; the Defendant. to None upon his 
Demurrer. 1232. 


Covenant 


By tavo joint Leſſees, if it be joint and ſeveral, ſhall bind the 
Executors of the deceaſed Leſſee ; even though He died 
before the Term commenced, and the whole Term Intereſt 
and Benefit ſurvived to the other Leſſee. 1197. 


Court 


Beclefraflical—Spiritual—81 3. See Prohibition. 

Of King's Bench—The Juriſdiction of it is never taken away, 
unleſs by expreſs Words. 1042. See Certiorari. 

Where Courts of Law and Courts of Equity are bound by 
the ſame Rules and muſt determine alike, 1108. See De- 
viſe: And ſee ſupra 479, 481. : 

Payment of Money into Court. 1120, 1121. See Practice. 


Damages 


AY be le than the Declaration demands, but not 
more. 906 to 908. See Policy of Inſurance. 
Where the Court will aſſeſs them dowwn to their giving Tudg- 
ment. 1081 to 1089. See Gaming, [ntereſt. 
Upon a Writ of Error, pro Detentione Debiti, after Afir- 
mance of the Judgment—how to be recovered ; and how 


much, 1096 to 1099. See Intereſſ. 
Go Debt 


6  qEEF Tr 3s 
» 


r 


Contained in this Volume. 


Debt— 
Mutual—See Mutual Debts, Set-off, Statutes. 


Debtors— ; 
Inſolvent. Page 747 to 749. See Priſoners, Statutes. 


Deciaration— 


On a Bill of Exchange, in an Action by Indorſee againſt In- 
dorſer, needs not ſet forth any Demand from the Original 
Drawer, or even any Endeavour to find him out. 677, 
678. See Bill of Exchange, Caſes denied. 

On a Policy of Inſurance—A Declaration for a total Loſs 
will ſupport a Verdict and Damages for a Partial or Ave- 

rage Loſs. goõ to go. 

The Plaintiff may recover % than He has laid; but not 
more. ibid. | 
Amendment of a Declaration in civil Actions, may be made at 
any Time whilſt All is in Paper; And the like in penal 
AQions, if the Amendment be at Common Law: But the 
Statutes of Amendment do not extend to penal Actions. 

1098, 1099. See Amendment. 


On a Policy of Aſſurance—containing ſeven Counts: The 


Court ordered Three of them to be A ruc out; but with- 

out any Coſts, (becauſe juſtified by Precedents.) 1188, 

1189. | 

iſt. Plaintiff may recover an Average Loſs, on a Decla- 
ration for a total Loſs, ibid. . 

ad. Vet he ſhall have Liberty to declare both Ways. ibid. 

zd. But where the Policy is /gned by the Defendant's 

Agent, and not by Himſelf, it is unneceſſary lo declare 
doubly, vis. Once on a ſigning by Himtelf, and again 
on a ſigning by his Agent; The better Way is to de- 
clare according to the Truth. ihid. Therefore the 3 
firſt Counts, which alledged it to be ſigned by the De- 
fendant Himſelf, were ſtruck out. ibid. 


Deviſe. 


No particular technical Form is neceſſary, to convey a Teſta- 
tor's Meaning; It muſt be collected from the Scope of 
the whole Wil compared with its ſeveral Parts. The 
Court can not make a Will, or interpret it by an arbitrary 
Conſtruction; nor take into their Conſideration any ſubſe- 
quent Alteration of Events. 770, 771. 

Suſannah Moſtyn, ſeiſed in Fee of Lands, had a Niece Anne 
Lloyd, her Heir at Law, married to Dr. Wynn. Prior to 
ſuch Marriage, S. M. (the Aunt) covenaxTeD * That 
« She would, on the Solemnization of the Marriage, and 
« at the Requeſt Cc, at or after ſuch Time as Dr. V. 
6 ſhould ſettle hi Eſtate to the ſame Ules, ſetile and * 

| c. 
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Cc. to Truſtees c, (naming them,) To hold Cc, To 
the Uſe c.“ Part of the Uſes were to the Dr. for 
Life; Remainder to Truſtees &c ; Remainder to Anne for 


Life ; Remainder to the firſt and every other Son of their 


Bodies, and the Heirs of the Body of ſuch firſt and other 
Son Cc; Remaindef to their firſt and every other Daugh- 
ter, and the Heirs of their Bodies c,; Remainder to the 
Uſe of the Aunt Mrs S. M. her Heirs and Aigns for ever. 
The Marriage took Effect. Afterwards, the Aunt made 
her WiLL, (Reciting the Articles, and“ that the Premiſſes 
© ſo agreed to be ſettled by Her are, after her Death and 
the Deaths of Dr. W. and his Wife and in Default of 
1 Jſſue of their two Bodies, limited or agreed to be limited 
* to Her and her Heirs;”) and deviſes the abſolute In- 
heritance thereof To the Uſe and Behoof of the HEIRS 
* of THE BODY of her ſaid Niece Anne Wynn by any 
« oTHER Huſband lawfully to be begotten ; and for want 
of ſuch Iſſue, then to the Uſe and Behoof of her Nephew 
« CHARLES LLoyD and the Heirs of his Body; with 
« ſeveral Remainders over; Remainder to her own right 
«« Heirs.” The Aunt died ſeiſed, leaving the ſaid Anne 
Wynn her Heir at Law. Dr. V. and Anne his-Wife en- 
tered, and regularly ſuffered a Common Recovery; in 
which They were vouched E&A; And They afterwards 
declared the Uſes of this Recovery ; the laſt of which was 
to the right Heirs of the ſaid Anne, for ever.“ And it 
was UNDER tbe He1k AT Law of the ſaid Anne Wynn, 
that Goodman et al (the Defendants below) claimed, Dr. 
Wynn and his Wife Anne being Both dead without Iſſue. 


The Leſſors of the Plaintiff below were Annatella, the only 


Daughter and Heir of CHarLes LLovyp, and her Huſ- 
band. Page 874 to 879. 

1ſt. The Queſtion depends upon the Intention of the Teſta- 
trix, Whether She meant to give Char/es Loyd an Eftate 
« ix Pos$ESSION, or not.” For if She did not, neither 
He nor thoſe claiming under Him can have any Title. 


577: Becauſe the Deviſe to Him could not be good any : 


other Way than either as a contingent Remainder or as an 
Executory Dewiſe ; And it is not good, in either Way, 
877, 878. | 
ad. It is noT & yprEsENT Deviſe: For neither the Words 
nor the Nature of the Proviſion will admit of this Conſtrue- 
tion. ibid. 
3d. It is a FUTur Deviſe, to take Place after an indefinite 
' _ Failureof Iſſue: Which is tee remote, as it far exceeds the 


utmoſt Limits allowed to Executory Deviſes, namely, the 


Compaſs of a Liſe or Lives in being, and 21 Tears after, 
878, 879. 
4th. The Articles can not be conſidered as EXT ED. (Yet 
this was not given as a direct Opinion.) 379: 
sth. An Executory Deviſe too remote in its Creation cannot 
be made good by any ſubſequent Event. 878. y 
| mas 


. 
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Thomas Herbert Eſq; ſeiſed in Fee, deviſed to his Wife Eli- 
zabeth (after Payment of his juſt Debts) ?“ All his Money 
„Plate Jewels Houſhold-Goods and Furniture where- 
„ ſoever, and all his Goods and Chattels and perſonal Eſ- | 
tate, Real or Perſonal, whatſoever and whereſoever that 4 
| „ ſhould be in his Poſſeſſion or He ſhould be any ways 
| « jintitled unto at the Time of his Deceaſe.” Then the l 
Will goes on thus — And I further give deviſe and be- 
„ queath to my ſaid dear Wife, and ber Heirs, sucn 
© PART OF ALL MY REAL ESTATE THAT IHAVE ANV 
% PoWER TO DISPOSE OF BY THIS MY WILL. And! 
further give deviſe and bequeath to my ſaid Wife, out of 
« che OTHER REMAINING Part of my ſaid Real Eſtate, 
for her better Support and Maintenance till my Son 
« Thomas attain the Age of 21 Years, the Sum of 4oo/. 4 
Tear. And my Will is, That the ſeveral Bequeſts and 
« Deviſes to my ſaid Wife as aforeſaid ſhall not nor are 
* intended to prejudice my ſaid Wife in her Thirds or 
Dover out of my ſaid Real Eſtate.” The Teſtator died 
ſeiſed. Elizabeth afterwards, by Deed, conveyed this Eſ- 
tate to Truſtees, to ſeveral Uſes, with Remainder to ſuch 
Uſes and to the Uſe and Behoof of ſuch Perſon or Perſons, | 
and for ſuch Eſtates Intents and Purpoſes as She, by any | A 
Deed or Deeds to be by Her executed in the Preſence of | 
2 or more credible Witneſſes, or by her laſt Will in Writ- | 
ing, or Ax WRITING PURPORTING TO BE HER 
We ſigned and publiſhed in the Preſence of 3 or more 
credible Witneſſes, whether cover? or ſole and notwith- 
ſtanding her Coverture, ſhould LimiT or A POINT; and 
for Want of ſuch Limitation or Appointment, to the Uſe 
and Behoof of her own Heirs and Aſſigns for ever. Then 
She duly made a Will or a Writing purporting to be her 
Will, whereby She deviſed all her Real and Perſonal 
Eftate to her Son Thomas Herbert and his Heirs and Aſſigns 
for ever; CHARGING her Debts Legacies and Funeral 
Expences thereupon. She was Coverr of a ſecond Huf- | 
band, when She made this Will or Writing : And her | 
ſecond Huſband ſurvived Her, Thomas her Son was Heir 
at Law to Her and alſo to her firſt Huſband, being their 
only Child. This Thomas the Son died an Infant, inteſ- 
tate, wiTHOUT Iſſue, and unmarried. 
iſt, The Eftate paſſed to Elizabethin Fx E, by the Will of 
T. H. her Huſband: For He manifeſtly intended to give 4 
Her All that was in bis Power to give. Page 882. 
2d. Thomas the Son did not take the Eſtate from his Mo- 
ther by Purchaſe, but by DescenT. ibid. | 
3d. Conſequently, upon his Death, it deſcended to his 
Heirs ex parte MATERNA, and not to his Heirs ex parte | 
paterne. ibid, "FER | 
Audley Mervin Eſq; deviſed to his Wife Olivia and her Heirs 
certain Town Lands and Tenements in Tyrone and Meath, 
and alſo all other his Lands Tenements and Hereditaments 
in the ſaid Counties or Either of them; to the Uſe and 
Purpoſe that She might, Ly Sale of ſuch of the ſaid Lon 
C+ 


— * 
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c. raiſe fo much Money as ſhould be ſufficient to diſ- 
charge ſuch of his DE BTS as ſhould not be diſcharged out 
of his perſonal Eſtate: And as to ſo much Part of the ſaid 
Lands and I enements as ſhould remain unſold, lo the Uſe 
of his Son Audley Merwyn, in Tail Male; and ſo to his 


three other Sons in Tail Male; with ſeveral Remainders 


over. The Will referred to an Eſtate ſettled upon his El- 
deſt Son Henry, on his Marriage, with the Reverſion in Fee 
to the Teſtator; and gave an Annuity to his ſaid Wife 


Olivia, out of the deviſed Lands, and ſeveral Powers of 


Leaſing, Jointuring, and committing Waſte; and con- 
tained ſevetal Clauſes which it would be tedious to parti- 
cularize. The two Queſtions upon this Will were, iſt. 
Whether the Revers10n of be ſettled Lands paſſed by it, 
or not: 2d, If it did paſs, then whether the Leſſors of the 
Plaintiff, who claimed under thoſe in Remainder, (the four 
Sons being All dead without Iſſue, ) had any Title. Page ia. 


iſt. The Court were unanimous, upon the firfl Queſtion 
(which went to the Fundamental Merits,) That the Re- 
VERSION did NOT paſs by the Will; as appeared upon 
the whole Tenor and Complexton of the WII, conſidered 
in all its Parts and taken all together : Which is the 
Way to diſcover the Intention of the Teſtator ; and 
which ſhall be equally regarded, if it can be clearly and 
plainly collected from the Will, as if it had been directly 
expreſſed. zo, 923, 924. 

2dly. As the Reverſion was holden vor to paſs, by the 
clear Intention of the Teſtator, the Court thought it un- 
neceſſary to give any Opinion © whether the Deviſe over 


could take Effet, in Point of Law ; which depended * 


* upon nice Queſtions of Law. 918, 923, 924. 


By Mortgagte, of LAN DS HoLDEN in MoRTGAGE. 969 


to 980. See Copybold. Mori gage. 


Deviſe that the Executors ſhall ſell the Teſtator's Land for 


the Payment of his Debts,” does not, in general, paſs the 
Eftate to the Executors. 1030, 1031. 


Deviſe ** that his Executers ſhall and may a8BSOLUTELY SELL 
* mortgage or otheraiſe diſpoſe of his Freebold Eflate, for 


the Payment of ſuch Debts Legacies and Funeral Ex- 
pences as his Leaſehold Eſtate ſhould not be ſufficient 
to diſcharge,” is oV a POWER We &c: And no 
EsTATE paſſes to the Executors. ibid. and 1032. 

To the poor Priſoners and inſolvent Debtors in the Man- 
« s$HALSEAa-Priſon in the Burrough of Southwark—” 
means the Priſon.of the Palace Court, not of the King's 
Bench, 1038, 1039. | 

To my dear Wife,” of his Farm at B. in the Tenure of J. S. 
e ſubject to her Diſpoſal in as full and abſolute a Manner 
as I could diſpoſe of the ſame if as Fay on to the 
Wife, as well ſuch Woods and Woodlands Hedge-Rows Tim- 


ber 


- 
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ber and Trees, as ſtood EXCEPTED out of the Leaſe to the 
Tenant, and were 0CCUP1ED by the Teftator Himſelf, as 
the Reſt of the Farm; as it appears to be his Intention, up- 
on the Whole of the Will, to give Al/ his Eſtate to his 
Wife: And the Words “ in the Tenure of J. S. —are : 
not intended as a Reſtriction, but as an additional Deſcrip- - 
tion. Page 1089 to 1095. - 
Of Gavellind Land, in four Parts, all in the ſame Words, to 
the Families of the Teſtator's four Nephews and Nieces, 
'- vis, a living Nephew, a deceaſed Nephew, and two living 
| Nieces. The Deviſe in queſtion was—* Alſo I give and 
« deviſe One other equal undivided fourth Part Sc. unto 
* my Niece Anne, now Wife of William Corniſh, and to 
« the Herigs or ner BODO lawfully begotten, or to be 
«*« begotten, as well FeEMALes as Males, and to THEIR 
© HeIks AN D ASSIGNS POR EVEk, to be divided egual- 
% /y Share and Share alike as Tenants in Common and not 
« as Faint Tenants.” The laſt preceding Leviſe was to 
his Niece in Law, Grace Read, Winow of his Late Ne- 
phew Edward Read pxCEasED, and to the Heirs of her 
Body fc. (in the very ſame Words.) 
Reſolved 
iſt, The IxrENrIO of the Teſlator is the Rule of con- 
ſtruing Deviſes, provided it be not inconſiſtent with the 
Rules of Law. 1106 to 1114. 
29. Such Intention ſhall be Fectuated, where no Rule of 
Law prevents it. ibid. | 
3d. But it cannot prevail againſt the ſe id Rules and 
Maxims of Law. ibid | 
4th. There is no ſuch fixed invariable Rule, as“ That 
« Wards of Limitation ſhall never in ary Cale be con- 
« ftrued as Words of Purchaſe.” ibid. 
cth, For in ſome Caſes, they may be conſtrued Words of 
© Purchaſe, either upon a Will or upon a Deed, ibid. 
6th, In the preſent Caſe, 'I he Heirs of the Body of Anne | 
Cor niſb took as PURCHASERS. ibid. | 
1, They could take no other Way. 1109, 1111. 
zd. The Teftator could not mean that Anne Corniſb 
ſhould take either as Tenant in Tail, or a Fee jointly 
with her two Daughters in Thirds, as Tenants in Com- 
mon; or that the Widow of his deceaſed Nepheww, (whole 
Deviſe is in the like Words, ) ſhould take an equal Share 
of the Inheritance with his natural Relations ; or that 
this one Fourth ſhould go in a Courſe of Deſcent in 
Gavelkind ; He meant that Anne Cor niſb ſhould take 
an Eſtate for Life only. 1110 to 1114. N 
zd. He intended that the Chi/dren of his Nephews and 
Nieces ſhould take Inheritance in Fee Simple, both 
Males and Females, per Capita, as Tenants in Com- 
mon: And this is a legal Intention, 1112. 
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th. The ancient Maxim of the Law was, © That although 
« the Eſtate be limited to the Anceſtor expreſly for Life, 
* and after his Death to bis Heirs (general or ſpecial.) 
« yet the Heir ſhall take y Deſcent, and the Fee ſhall 

e veſt in the Anceſtor.” Page 1106. 


iſt, This Maxim was originally introduced in Fawour of 


the Lord (to prevent his being deprived of the Fruits of 
the Tenure, ) and likewiſe for the ſake of Specialty-Credi- 
tors, ibid. 

2dly. The Reaſon of it has now ceaſed. 1107. 

3dly. Yet, having become a Rule of Property, it is adher- 
ed to in all Caſes literally within it. ibid. 

qthly. But where there are Circumſtances which take the 
Caſe our of the Letter of this Rule, it is departed from, 
in Favour of the Intention. ibid. | 

8th. There is n9 ſolid Diſtinction (as to the Point in queſ- 
tion in this Caſe) between a TrusT and a LecaL 

Estate, or between a Truſt EXE cr ED and a Truft Ex - 
CUTORY. 1108, a 

iſt, A Court of Equity is as much bound by poſitive 
Rules and general Maxims concerning Property as a 
Court of Law is. ibid. | 

zdly. If the Intention of the Teſtator be contrary to the 


* 


Rules of Law, it can no more take place in a Court of 


Equity, than in a Court of Law. ibid. 


3dly, On the other hand, if the Intention be not contra- 


ry to Law, a Court of Common Law is as much bound 
to conſtrue and effectuate the Will according to that 

Intention, as a Court of Equity can be. 1108, 1109. 
John Selwyn the Elder being Tenant for Life, with Re- 

mainder to John Selwyn his Son in Tail Male, They 


both joined in a Bargain and Sale to J. V. and his 


Heirs, to the Intent he might become Tenant of the 
Freehold, to the End a Common Recovery might be 
ſuffered To the Uſe of the ſaid F. S. the Elder for 
Life Sc. Remainder to the Uſe of the faid F S. the 
Younger his Heirs and Aſſigns for ever. A Writ of 
Entry was ſued out, returnable (as is expreſly ſtated) 
* in 15 Days from the Holy Trinity, which was the 
16th Day of June 1751.” Trinity Term 1951 begun 
on 7th of June. On the 8th of June 1751, Jobn Sel- 
auyn the Younger made his Will, and died on the 27th 
without altering it or republiſbing it. Queſtion, ** Whe- 
ther the ſeveral Lands Tenements and Hereditaments 
comptized in the Deed of Bargain and Sale (which 
was dated on 12th of April 175 1,) pass8tD by the 
 « Will of John Selwyn the Son.“ The Court of King's 
Bench certified their Opinion to the Court of Chancery, 
That they vin pals thereby.” 1134. 
Diſcontinuance. 
A Fine with Proclamations (as well as a Fine at Common 


Law, without Proclamations,) levied by Tenant in Tail 
in 


Tt 


*% 1 
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in Poſſeſſion, will deve the Rever/ion in Fee, as well as 
diſcontinue the Remainder in Vail, (ſo as to put the Rever- 
ſioner or Remainder-Man to his For medon.) Page 711 to 715. 


Deed; of Leaſe and Releaſe dated 26th and 27th January, 
with a Covenant in the Relcaſe © to levy a Fine,” and 
a Fine levied accordingly, afterwards, but in the fame 
Hilary Term, and after the Marriage in Conſideration 
whereof this Settlement was made; ſhall be All taken to- 
gether, as One and the sau Aſſurance. 714, 715. 


iſt. The Operation of the Deeds and of the Fine ſhall not 
© be divided and conſidered diftin@ly : For this would de- 

feat the Intention of the Parties, and overturn all Fa- 

mily-Settlements. 710 to 716. 

2d. The Deeds were incomplete and only executory, till the 
Fine was levied: And they operate as a Declaration of 
Uſes ; which Uſes ariſe out of the Fine. 712, 715. 
And the Eftate paſſes by the Fine. 713,714. | 

zd This Cafe is quite different from Seymour's Caſe 10 
Co. 95. For there Henry Cheyny did not levy the Fine 
till near a Tear after the Bargain and Sale: And Hig- 
ham was expreſsly found to have entered and been ſeized 
by Force of the Indenture of Bargain and Sale : So that 
the Bargain and Sale were, in that Caſe, totally uncon- 
nefed with the Fine. 713, 714, 715. Nor does it 
there appear, that any Fine was intended to be levied, 
at the Time of executing the Deed of Bargain and 
Sale. 715. 


Diskranchiſement. See Amotion. 


Cause of Amotion— Bankruptcy (alone) is not ſo. 731 to 

736. See Bankruptcy. 

When an Amotion is returned, the Return muſt ſet out the 
particular Fats, preciſely : It is not ſufficient to ſet out 
the Concluſions only. And it muſt, in the fame Manner, 
ſer out the Cauje of Amotion. 731. | 

If a /e/e# Number of a Corporation, (the Common Coun- 
cil,) having Power by their Charter to amove for reaſona- 
ble Cauſe, do meet upon a Day not directed by their Char- 
ter for a Day of Meeting, and do then amove One of their 
Members, without previous Notice to Each of themſelves 


and alſo to Him, He ſhall be reſtored. 731 to 786. 


iſt. There muſt be a previous Summons, either general or 
ſpecial, to each Conſtiluent Member, ibid. 

2dly. And alſo to the Perſon ta be amoved, with Notice of 
the particular Charge to ba made againſt Him. ibid. 

3dly. It is not ſufficient to alledge, generally, „That the 
©«« ſelet Body were duly, or in due manner aſſembled:“ 
It ought to be expreſs/y alledged, That they were 
„% All of them JOS 731, 733. 
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4thly. Such a general Allegation needs not therefore to be 
traverſed. Page 731, 733. 


If the hole Body of a Corporation meet upon a Day vor 
a Charter or Preſcription-Day, and amove a Member, it is 


as neceſſary that Each individual Member ſhould be ſum- 

moned and have Notice of the particular Buſineſs intended 

to be proceeded upon, as it is in the Caſe of a ſelect Num- 
ber. 741 to 745. /. ſupra, the laſt Caſe. 

Previous Convidion at Common Law—Where neceſſary ; 

where not neceſſary ; is a Point not ſettled ; (as was al- 

| ledged, arguendo:) See it diſcuſſed, arguendo. 742 to 


745- Sed v. Supra, pa. 538, 539. 
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Ejeſtment. 


HE Nominal Plaintiff, and the Caſual EjeQor are j udi- 

cially to be conſidered as the ſicitious Form of an Ac- 

tion really brought by the Leſſor of the Plaintiff againſt the 
Tenant in Poſſeſſion. 667, 668. 

This Action is an Invention for the Advancement of Juſtice, 
ny to force the Parties to go to Trial upon the Merits. 
20 

The Leſſor of the Plaintiff, and the Tenant in Poſſeſſion, are, 


ſubſtantially and in Truth, the only Parties to the Suit. 


ib id. | 

There is no Diſtinction between a Judgment in Ejectment 
upon a Verdict, and One by Default: In the former, the 

Plaintiff's Right is found; in the other, confeſſed. ibid. 

An Action for the meſne Profits may be brought either in the 
Name of the Leſſor or the Leſſee : It is equally the Action 
of the Leſſor or the Plaintiff, ibid. 

The Tenant is concluded by the Judgment; and can not con- 


trodert the Plaintiff's Title nor Poſſeſſion. ibid. But the 


Judgment proves Nothing beyond the Time laid in the De- 
miſe. ibid. It proves Nothing as to Length of Time the 
Tenant has occupied; nor as to the Value Both theſe muſt 
be proved, in an Action for the meſne Profits, ibid. 

A Landlord was made Defendant, according to 11G. 2. c. 19. 
F. 13. on the Tenant's Non-Appearance ; and entered into 
the Common Rule; and thereupon, a Say of Execution 
againſt the Caſual EjeQor was ordered, until the Court 
ſhould make further Order. 
1ſt. A Writ of Error brought by the Landlord, is a ſuf- 

ficient Reaſon againſt taking out Execution, 757. 
2dly. But the proper Opportunity for the Landlord to 
make his Stand againſt the Execution is by ſhewing this 
as Cauſe againſt thePlaintiff's Motion for Leave to make 
it out. ibid. 
3dly. If He omits this Of portunity, the Execution (regu- 
larly iſſucd) ſhall not be ſet aſide. ibid. L 


Ancient | 
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Ancient Demeſne may be pleaded in Ejectment, by Leave, 
and upon proper Affidavit. 1047, 1048. But the Court 
will not ouſt themſelves of Juriſdiftion, in Favour of fo 

- wild and ftrange a One, without a very ſufficient Affida - 

vit. Page 1048. See Ancient Demefne. 

If the Tenant in Poſſeſſion aBsconDs, The Court will, up- 
en Service of his Nzece, the only Manager of his Houſe 
and reſident in it, and fxing up another Copy on the Pre- 
miſſes, make a Rule to ſhew Cauſe why Judgment ſhould 

not be entered up againſt the Caſual Ejector; and will 
further order That Notice of ſuch Rule to any Perſon 
in the Houſe be ſufficient ; or if no Perſon be in the 
„ Houſe, then to be affixed to the Door Ec.” 1116. V. 


infra 1111. 


AMENDMENTS in Ejectment are carried much further than 


formerly. 1161, 1162. 

iſt, A Verdidt cures a Defe# in ſetting out the Title; 
though it can not cure a Defective Title, ibid. | 

zd. After Verdict, if the Objection be grounded upon the 
mere miſtake of the Clerk, or a trifling Nicety, there is 
no Need of any acTUaL Amendment at all: I he Court 
will over-/ook the Exception, ibid. 

Proceedings were ſtayed till the Leſſor of the Plaintiff ſhould 
give Security for the Cofts, his Reſidence being in Ireland: 
Although this Eje&ment was brought under the Direction 
of the Court of Chancery, and 4o/l. Security had been 
already given there. 1177. 

Tenant in Poſſeſſion was perſonated at the Time of Service by 
Another who accepted the Service in her Name: The 
Court made a Rule to ſhew Cauſe © why this ſhould 
not be deemed good Service upon the Tenant Herſelf ; and 
* why Judgment thould not be ſigned againſt the Caſual 
Ejector, on Default of her appearing ; And that leav- 
„ing a Copy of this Rule at her Houſe with ſome Perſon 
„there, or (if No One to be met with) affixing it on the 
% Door, ſhall be good Service of it.” This Rule was made 
abſolute, on a proper Afiidavit, 1181, 1182. J. ſupra, 

a. 1116. 

The Court will make a like Rule (with a Retro/peT ) upon 
Service of a Copy of the Declaration in Ejectment on a 
Servant in the Houſe of an abſconding Tenant in Poſſeſſion, 


or of One who keeps out of the Hay to prevent being ſerve 


ed. ibid. V. fupra, pa. 1116. 


 Eleftion, 


A Perſon who has brought a Civil Action for an Injury, 


ſhall not be ſuffered to proceed criminally, by Way of In- 


formation, at the ſame Time; but ſhall dire#ly make his 
Election“ in which Method He will procced,” before 
the Court will enter into the Criminal Complaint, 720 


to 723. See Information. Error 
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— 


Erroz, 


In Treſpaſs wi et armis, for an Aſſault and Battery; Defen- 
dant pleads not guilty,” as to the Force and Arms; 
And Iſſue was joined thereon. Asto the Special Damages 
which were laid, He pleaded ©* Sen Aſſault demeſne :” Fo 

. which the Plaintiff replied, De injuria ſua proprid, ab/- 
« gye tali Cnuſa; On which, 1ſue was likewiſe joined. 
The Verdict finds the Defendant generally ** Guilty of the 
« Txgseass Within written.” Judgment affirmed. Page 
698 to 701. | 

For, Verdids are to be taken favourably ; not ſtrictly: And 
if the Court can collect the clear Intention of the Fury, they 
will mold them into Form, and make the Verdict ſerve, 
notwithſtanding the Irregularity of Wording. ibid. 

Bail (on bringing a Writ of Error) muſt be uw (by 3 F. 

1. c. 8.) in Actions of Debt upon ſingle Bond, or upon Ob- 
ligation conditioned for Payment of Money only, or Debt for 
Rent, or upon any Contradt ſued in the Courts of Weſtminſ-' 
ter, Counties Palatine, or Great Seſſions. 
iſt. A Bond given by a third Perſon, to third Perſons, as 

a Collateral Security for a Debtor's paying his Credi- 
tors 15 5, in the Pound, upon a liquidated Total of his 
Debts, is a Bond with Condition for Payment of Money 
only, within that Ack. 946, 747. 

Adly. Its being payable by Inſtalments, makes no Diffe- 

rence. ibid. 

Brought by the Landlord made Defendant under 11G. 2. c. 
19. f. 13. muſt be ſhewn for Cauſe, againſt a Motion for 
Leave to take out Execution againſt x 4 Caſual Ejeftor + 
Otherwiſe, the Execution ſhall not be ſet afide. 757. See 
Ejeament. 

Lies not from the Courts of the City of London, to B. R. 
Though it does lie thither, from all other Corporation 

Courts. 777. | | 

Cofts and Damages, upon Affirmance of the Judgment -H 
to be recovered ; and how much. 1096, 1097. See Inte- 


reſt, pen 
Evidence 


Of having taken the Sacrament within a Year next before 
Election into a Corporate - Office When neceſſary to be 
given; when not. 1015, 1016. See Sacrament. , 


Erecution— 


Sued out above a Year after Judgment obtained, muſt have a 
3 Scire facias to revive it ; in order to prevent 2 
urprize upon the Defendant. But this Rule does not Hold, 
where the Defendant has Himſelf effefed the Delay : 
So far from it, that the Defendant's Rule to ſhew 

| N « Cauſe 


Contained in this Volume. 


LACS pay 


« Cauſe why ſuch an Execution ſhould not be ſet aſide,” 
was diſcharged even with Co/is, Page 660. 


A Capias ad ſatisfaciendum made returnable at a Day which 
falls out of Term, would not be void, though (liable to be 
ſet aſide on Motion ;) Nor can ſuch a Defe& in it be taken 


Advantage of by Bail, upon a general Demurrer to a Scire 
acias brought againſt them. 1187, 1188. 


— 


Fattor. 


IF a FaQtor knowing the Circumſtances of his Principal to 


be deſperate, and believing that he muſt break unleſs He 
can procure Credit, advances Money upon his Bills, to ſave 
him from immediate Failure, This is no Fraud. 940. 


Fiction of Law. J. Teſte, Relation, Pleading, 


Evidence. 


Where the Truth of the Fad may be averred againſt it. 
911 to 932. 


Fraud, 


If a Fader, knowing the Circumſtances of his Principal to 
be deſperate, and believing that He muſt brea# unleſs He 
can procure Credit, advances _ upon his Bills, 70 ſave 


bim from an immediate Failure, This is no Fraud. 940. 


Freedom 
Of a Corporation.—See Corporation, By-Law, Aan 


Freight. 


The Defendant ſhipped a Cargo of Fiſh on Board the Plain- 
iff's Ship, to be carried from Newfoundland to Liſhon - 
The Plaintiffs had alſo a Cargo of Fiſh of their own, on 
Board, The Ship had proceeded 17 Days on her Voyage, 
and was TAKEN Within 4 Days Sail of Li/ben, It was 


retaken within 3 Days, and brought into Biddeford, The 


Plaintiffs, having infured the Ship and their Part of the 
Cargo, ABANDONED Bath to the Inſurers. The De- 


fendant had his Goods of the Recaptors, and paid them 


5s, per Quintal Salvage, at the Rate of 10s. per 

Quintal Value: (The prime Coſt was 105. 6 d. per 

Quintal) the Fiſh could not be fold in England, for more 

than 19 5, per Quintal, clear. The Defendant ſent it to 

Bilboa, where it was ſold. 883. 3s 8 
J 
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1ſt. If a freighted Ship becomes diſabled on its Voyage, 
accidentally and without any Fault of the Maſter, the 
Maſter has his Op rio, either to refit it (in convenient 
Time, ) or to procure another Ship to carry the Goods. 
If the Freighter diſagrees o this, and will not ſuffer it, 
the Maſter ſhall yet be intitled ro his wol Freight, 
as of the full Voyage. Page 887, 888, 
2d. But the Maſter (if in no Fault) is, at all Events, 
and thong“ He neither refits his own Ship nor procures 
another, intitled to Freight RO zaTa iTINgRISsS, 
i. e. in Proportion to ſuch — Part of the Voyage as 
He has already performed. 888 to 891. 
3d. In this Caſe, He had performed 27 Parts of it: And 
therefore 4+ of the whole Freight had been the rate- 
able Proportion, had the whole Cargo been ſaved. 888. 
4th. But here was Salvage paid for Half : Therefore Half 
muſt be conſidered as loft ; and Half as ſaved. Con- 
ſequently, the rateable Proportion is 21 of Half of the 
full Freight. 888, 890. 
sth. The 2 of the Goods, or what they ſold for, or 
whether they are ſpoiled or not, was Nothing to the 
Maſter ; becauſe the Freighter too them; And He 
muſt take All that are ſaved, or None : But the Maſter 
had earned his Freight by carrying them. 887, 888. 
Gth. If He had abandoned all, He had been excuſed 
Freight. ibid. 
7th. The Maſter is not bound to deliver the Goods, till 
AFTER He is paid his Freight. 890. 
eres Gaming. | | 
Action upon the Caſe on ſeveral Promiſes : 3 Counts; 1ft. 
upon a Bill of Exchange drawn at Paris, by the Inteſtate 
Sir John Bland, upon Himſelf in Ex GLAN, for 6721. 
Payable to the Flaintiff's Order, ten Days after Sight, 
Value received, and accepted by Sir John Bland , 2d 
Count—for 700 J. lent and advanced by the Plaintiff to 
Sir John Bland ; 3d Count—for 700 J. had and received 
by Sir John, io the Plaintiff's Uſe. General Hue, Ver- 
dict for the Plaintifj. for 672 J. Damages, ſubje& to the 
Opinion of the Court, on the following FaQs proved 
and admitted: vis. The Bill of Exchange was given 
at PARIS for 300 J. there LenT by the Plaintiff to Sir 
Jobn, at the Time and Place of Play; and for 37 31. more 
 LosT at the ſame Time and Place, by Six Jahn to the 
Plaintiff, at Play, But the Play was very fair; ard no 
Imputation on the Plaintiff's Behaviour: And ſeveral] other 
. Perſons of Faſhion were then and there at Play. That 
Sir John and the Plaintiff were both Gentlemen. That in 
Fzxance, Money LosT at Play, between Gentlemen, may 
be recovered, as a Debt of Honour, before the Mars nals 
or France ; Whocan enforce Obedience to their Sen- 
tences, by /mfriſonment : Though ſuch Money is not re- 
7 : coverabli 


Contained in this Volume. | 


- coverable in the orDINARY Courts of Juſtice there. 


That Money 1.enT to play with, or at the Time and Place 


of Play, may be recovered there, as a Debt, in the oxv1- 
- NaRY Courſe of Juſtice ; there being no Poſitive Law 


againſt it. Page 1357, 1078. Queſtion ©© Whether the 
«* Plaintiff is intitled to recover any Thing, and war, 
<* againit the Adminiſtratriæ of Sir Jobn. ibid. 


\- Reſolved =o 
it. That the Plaintiff can not recover uro this Bill of 


Exchange, by Force of the WRITING; it beirga volD 
SEcuRITY, both in France and in England, as being tor 


2 Gaming Debt. 1078, 1079, _ 


1ſt. The Parties had an — View to the Law of Ex G- 
LAND ; and the Payment was to be in EnGLanD, and 
not till ten Days aſter Sight in EnGLand ; Ard the 
Plaintiff has appealed to the Laws of EnGcLanD: 
Therefore the Laws of Ex AND muſt govern and be 
ed of Determination. 1078, 1081, 1082, 1083, 
1084. 

2dly. But the Laws of France and England are Both the 
ſame as to the Money won : The Contract is woid as 
to THAT, by the Laws of both Countries. It could 
not be recovered in any ordinary Court of Juſtice there, 
notwithitanding the Bill of Exchange: And the Re- 
medy in this extraordinary Juriſdiction before the Mar- 


ſbali (which even the Parliament of Paris would Pay 


no regard to) is only in PexRS0wam, in its utmoſt Ex- 
tent; but can not be extended againſt the Apmint- 
STRATRIX ; nor indeed could they have taken Cogni- 
zance of this Matter, had Sir John been living. 1079, 
1080, 1083. 


2d. But the Cow T RAC is good, as far as relates to the 


Money Le Nr at this Time and Place of Play; and re- 
mains ſo, notwithſtanding the Security's being bad and 
void for the Whole : For the ConTRACT is diviſible, but 
the Security is not. The Security, being entire, is bad for 
the Whole; But the Contrad remains good for that Part 


which aroſe upon a good Conſideration. 1081, 1082, 


1084, 1085. 
iſt. As to the 300 J. fairly and bond fide LENT, at the 
Time and Place of Play in France, (and not ſtated to 
be lent to play with or for the Purpoſe of Play,) the 
Contract remains good. ibid. 
2dly, The Words Contract and Contradts for the ſame,” 
are not ing Ann c. 14 (as they are in 16 C. 2. c. 7. 
F. 2.) and were probably left out defignedly. 1081, 
1082. And, per Wilmot Jullice, the 9 Ann does not 
mean to make the Contract void, where the Money is 
fairly and bona fide lent. 1082. 
3d, InTexesT for the 300/. /ent ſhall be allowed to the 


Plaintiff. 1084, 1085. 5 
| iſt, 
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Iſt. From the Time when the Money was payable. Page 
1086. | | 
24dly..To the Time of liquidating the Debt by the Court's 
giving the Judgment. 1081, 1085, 1083, to 1089. 
1ſt. This is agreeable to natural Juſlice. 1081, 1086. 
2dly. And to Law, both Statute and Common. 1086, 1087, 
3dly. And to the Practice of the Court of Chancery and 
of all other Courts. 1087. 


- Grand Jurp 


Ought not to conſiſt of more than 2 3 aQually ſworn upon 
it. 1088. | | 


WA OR a Prrsonex or War taken on Board of an 
Enemy's Privateer Ship, and alledging and proving 
by Affdavit, That He was a Foreigner, Subject of a 
* Neutral Power, taken by a French Privateer, in an 
* Engliſh Ship as He was coming to England to enter 
into our Engliſh Merchant's Service, and detained by 
Force and againſt his Will to ſerve on Board the French 
Privateer“ —755¹. Court will not take upon themſelves 
to ſet Him at Liberty: The Application muſt be to the 

' Crown, 765, 766. h 


A Perſon extremely weakened in Body and Mind being got 


into bad Hands, and 700 infirm to be brought into Court 
by Habeas Corpus, a Rule was made, in the firſt Inſtance 


(without Time to ſhew Cauſe) for a Doctor, Apothecary, 


Nurſe, Relations ard Attorney to have Acceſs, to adviſe 
and aſſiſt Her. 1099, 1100. | 


Habeas Corpus cum Cauſa, See Procedendo. 


When to be delivered (purſuant to 21 J. 1. c. 23. F. 1, 2.) 
See Statutes. 


7 | ' 
A By-Law ſhall not be objected to, in 5 Way, upon 


Motion, on the Return; except in Caſes from Lon DON. 
779. In all other Corporations, the Plaintiff muſt declare 

| bere: and if the Defendant has any ObjeQion to the By- 
Law, He may demur. ibid. And this, though the By- 
Law has negative and excluffve Words, that the Action 
for the — ſhall be brought in the Corporation 
Court, and not elſewhere.” ibid. 


Heriots 


Are not aſſeſſable to the Poor-Rates. 991, 992. See Manor, 
Statutes (43 Eliz, c. 2.4.1.) Duit-Rents. Fg 
Pigh⸗ 


Contained in this Volume. 


Þigh-Bar Money 


I the Money paid to the Box upon certain Motions in 
Court, every Day, (as for Judgment, for Writs of Cer- 
tiorari, Mandamus, Habeas Corpus, and other original 
Writs,) and upon all Motions on the /aft Day of a Term; 

and alſo upon all Affidavits ſworn in Court. Page 867, 

It does not belong to the Priſoners : ibid, But hath been con- 
ſtantly paid by the Secondary of the Plea-Side, to the 
Clerk of the Junior Judge of the Court ; to be paid over 
to all the four Judges of the Court, equally ; to be diſ- 
poſed of by Them for ſuch chARI TABLE PuUrPosEs as 

| — = in their Diſcretion ſhould think proper. ibid, ard 


High-Way— 


Sending Men and Teams, to mend them, fix Days according 
to 22 C. 2. c. 12.4.9. 832 to 835. See Indiftment. 


2x 5 Ioſpitals— 
Rateable, or not, to Poors Tax, Window Tax, Land Tax, 
Sc. 1053 to 1066. See Orders. 


| Tnditment, 


HERE a Statute cREATES A new Offence, 

and appoints a particular Method of Proceeding, 
that ſpecific Method muſt be purſued, and no Other : But 
where it was an Offence antecedently puniſbable Bzrore 
the Statute, and the Statute preſcribes a particular ſum- 
mary Remedy, There xiTHer Method may be purſued, 
vis. the ſummary Remedy, or an Indid ment at Common 
Law; becauſe the particular Remedy is CUMULATIVE, 
and does not take away the former Remedy. 803 to 8c6, 
V. ſupra 545. 

Therefore an Indictment lies for Diſobedience to an Order of 
Seſſions ; becauſe it is an Offence indictable at Common 
Law: ibid. 

And particularly for Diſobedience to an Order of Seſſions 
ſounded on 43 Elz. c. 2.4. 7 & 11. ordering a Grand- 
father to maintain his Grandſons ; In which Caſe, as this 

Remedy (by Indictment) exifled before the Statute, there 
are now Two Remedies ; One, by Indidtment for diſobey- 
ing the Order; The Other, to diftrain for the 20s. Penaliy, 
after the Expiration of the Month. 74d. 

But it would be oppreſſive, to take the Remedy by Indict ment. 
where the ſummary Remedy can be uſed; (which, in 
ſame Circumſtances, may be impracticable.) 804. 


On 
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On 22 C. 2.c. 12.4. 9. For not ſending a Cart and Men 


to the Highways. Page 832. 

iſt. * Being then Surveyors” —is a ſufficient Averment 
„That they were ſo.” 834. 

zdly. It is not neceſſary to alledge when or by whom the 
Surveyors were appointed. bid 

3dly. "This was an Offence indifable Berore this Ad; 
Jo therefore the particular Remedy given by it is c uu u- 
LaTive. 834. V. ſupra 545 and 803 to 806. 


Lies againſt a Conſtable, for a Miſdemeanour in wwilful!y 


ſuffering a looſe idle lewd and diſorderly Woman, taken 


up by One of the nightly Watch as a Common Street- 
Walker and delivered to bim for ſafe Cuſtody, to eſcape 
out of his Cuſtody, before She could be carried before a 
Magiſtrate. 866, 867. 


For a ConseiRacy “ to indict for a Capital Offence,” was 


laid, © That the Defendants did wickedly and malici- 
** ouſly (omitting the Word falſely) conſpire to indict and 
*© cauſe to be indicted V. G. for a Crime or Offence 
** (omitting to ſpecify wu Ar Crime) liable by the Laws 
« of this e to be puniſhed capitally; And that 
* they, ACCORDING T0 the Conſpiracy aforeſaid between 
them as aforeſaid before had, p1D afterwards FALSELY 
« wwickedly and maliciouſly indi Him Cc; ſpecifying the 
very Indict ment itſelf ; which appears to be for a Capital 


Crime : This is a good Indictment; although the Word 


** FALSELY” is not added to the firſt Charge of the Con- 
ſpiring, nor the particular Crime there ſpecified. 999. 
And although it is not laid that the faid V. G. was 
** acquitted of it.” 998, 999. Note—The Sentence was not 


the V1LLainous Judgment; though the Indictment con- 


cluded ** contra Formam Statuti.“ ibid. and 1027, It 


was a long Impriſonment ; Pillory, twice ; a Fine; and 
Security for good Behaviour. 1027. 


Ons Elis. c. 4. F. 31. for exerciſing the Occupation of a 


TaNnNER, not having ſerved an Apprenticeſhip for ſeven. 


| Years therein—1s ſuthcient wir nor ſpecifying and aver- 


ring the Wantof other Qualifications allowed by ſubſequent 
Statutes : For ſuch other Qualifications or Exceptions 
ought to be ſhewn by the Defendant. 1036, 1037. 


For where an Indid ment is brought «pon a Statute which has 


general Prohibitory Words in it, it is ſufficient to charge 
the Offence generally, in the Words of it: And if a ſub/e- 
quent Statute, or even a Clauſe of Exception in the ſame 
Statute, excuſes or excepts Perſons particularly circuni- 
ſtanced, out of the general Words, ſuch Excuſe or Excep- 
tion muſt come by Way of. Plea or Evidence. ibid. 


But where the Words of a Statute are deſcriptive of the Na- 


ture of the Offence, or the Purvitau of the Statute, or are 
neceſſary to give a ſummary Juriſdiction, the Indictment 
muſt in ſuch Caſes ſpecify in its particular Words. 1037- | 

or 


Fo 
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For knowingly ſelling and delivering 16 Gallons of Amber- 
Beer a3 AND FOR 18 Gallons, and receiving the Price for 
13 Gallons, with Intent to deceive and defraud— Judg- 
ment was arreſted : For this is not an Offence indiQable, 

but a civil Injury to a private Individual, owing to that 
private Perſon's own Cateleſſneſs; a mere Non-perfor- 
mance of Contract. Page 1127 to 1130. V. infra 1130. 
8. P. accord”. 

Such private unfair Dealings (unattended with the Circum- 
ſtances of falſe Tokens, or falſe Weights and Meaſures, 
or Conſpiracy) are not indictable; as Delivering a leſs 
Quantity for a greater, or Selling an unſound Horſe as 
and for a ſound One. 1128. | 

The true Diſtinction is this. In all ſuch Impoſitians or Deceits 
where common Prudence is ſufficient to guard a Perſon from 
ſuffering, the Offence is not indictable, but the injured 
Party is left to his civil Remedy: But where ſuch Methods 
ate taken to cheat and deceive, as a Perſon can not by or- 
dinary Care or Prudence be guarded againſt (as falſe 
Weights and Meaſures, or falſe Tokens, ) there it is an 
Offence indictable. 1129, 1130. 

In a criminal Charge, there is no Latitude of Intendment to 
include more than is charged: The Charge muſt be explicit 
enough to ſupport itſelf. 1127. | 

The Court may uſe a Diſcretion either to guaſh an Indict- 
ment on Motion, for Inſufficiency, or to put the Defendant 
to demur to it: But after Verdi&, They are obliged to 
arreſt Judgment, if they ſee the Charge to be inſufficient, 
1127, 1129. 

For ſelling and delivering 33 Buſhels of Oats as ano ror 
4 Buthels, knowingly and with Intent to deceive He 
guaſhedon Motion; the Point been fully and ſolemn- 
ly ſettled in the laſt preceding Caſe. 1130. V. ſupra, the 
laſt Caſe before this, 

For a Nuſance in keeping a diſorderly Houſe; and therein, 
for Lucre and Profit, unlawtully and wilfully cauſing and 

- procuring evil-diſpoſed Perſons of ill Name and Fame and 
of diſhoneſt Converſation to frequent and come together 
in it; and unlawfully and wilfully permitting them to 
remain there, fighting of Cocks, boxing, playing at Cudgels, 
and miſbehaving themſelves—is a good Indictment. It was 
objected to, as being too general 1232, 1233. 


Jnformation 

Againſt a Juſtice of Peace, upon a Charge of his refuſing to 
grant a Licence to fell Ale, unleſs the Man would firft pay 
Him a collateral and diſputed Debt; and then conviding 
Him for ſelling Ale unlicenced, without any previous 
Summons ; was denied upon the Merits (as the acts came 

out.) 653, 654. But | 
iſt The Juſtices have no Authority to annex ſuch Condi- 

tions. ibid, V. ſupra 556 to 565. infra, 1345 

2dly. 
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2dly. The Complainant ought to alledge bis own Inno- 
cence; to intitle Him to make this Application againſt 
the Juſtice. Page 654. | 

A frivolous Complaint being made the Ground of an Appli- 
cation for an Information (againſt a Juſtice of Peace,) the 

ATTORNEY, as well as the original Complainer, was made 
liable to the Cos rs, (the Rule being diſcharged with 
Coſts;) He not only having joined in the Affidavit, and 
thereby appearing as Co-Proſecutor; but having alſo de- 

clared That if it ſhould coſt Himſelf 100/. 11 
« lay the Juſtice by the Heels.” 654. 

A Criminal Complaint againſt a Juſtice of Peace ſhall not 
be attended to and entered upon, till the Maker of it ſhall 
have diſcontinued his Civil Action already brought for the 
fame Injury. 720 to 723. See Election. 

Againſt a Juſtice of Peace, for a Miſdemeanour in his 

Ce— 

iſt, If the Juſtice has acted irregularly, (yet without any 
bad, oppreſſive, or injurious Intention, ) He ſhall not re- 
ceive Cofts ; although the Complaint againſt Him be 
ill- grounded, miſrepreſented, and even partly falſe : 
For though ſuch a Complainant deſerves to be puniſhed 
in Coſis, Yet the Juſtice ought not to receive them, 72 2. 

2d, But the Rule —_— the Juſtice ſhall be diſcharged, 
without Coſts. ibid. | 

Againſt ſeveral Perſons for publicly six iN in the High 

Street before a Traceſman's Door Two libellous Songs, 
One groſsly refleQing upon his Daughter, the Other upon 
his Son ; with Intent to moleſt and diſcredit Him and his 


ſaid Children, and to defiroy bis domeſtic Peace and Hap- 


' pineſs in his Family Sc. Two of the Defendants were 
convicted upon the fourth Count: And there was a gene- 
ral Judgment againſt them, upon this <whoſe Count, On 
Motion in Arreſt of Judgment, 

uſt Objection. That an Information or Indictment will 

not lie, for publiſhing two diſtin# Libels upon two 
diſtin Perſons ; any more than for an Aſſault upon 
Two: Becauſe they are diſtin Offences, and may re- 
quire different Puniſhments ; and can not therefore be 

-  Jeinedin one Indictment or Information. 983, 984 
But reſolved, 1ſt. That the Whole of this Charge is one 
| fingle Offence : The Gift of it is Singing theſe ſcanda- 
lous Songs, with the Intent charged. 2dly. That the 
Caſe of Rex v. Clendon, ** That an Indictment will 
*«« not lie, for an Aſſault upon Two,“ is nor Law. 984. 
2d ObjeQion. Several diſtind Defendants charged with 
ſeveral and diſtin Offences, cannot be joined together 
in one Information or Indictment; becauſe the Offence 
of One is not the Offence of the Other, 984. 


But 


e would - 
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But reſolved, That this was an entire joint Offence, com- 
mitted by Both; and not like the Caſe of Perjury, 
which is a ſeparate Offence in Each. Page 985. 

3d Objection. That this is an entire general Judgment 
upon the whole 4th Count: Whereas the latter of the 
two Songs is not at all libellous. 958, 

But refolved—1ft. That the latter Song #s libellous and 
defamatory ; 2dly. If it was not, yet upon an Infor- 

mation or Indictment, it would only go towards leſſening 
the Puniſhment ; but would not be a ſufficient Reaſon 
for arreſting the Judgment. 985. 

Againſt a Juſtice of Peace acting honeſtly and candidly and 
without ill Intention, ſhall not be granted, even where 
He has ated i/legally : But the Party complaining ſhall be 
left to his ordinary Remedy, 1162. And if He be com- 


plained of without ſufficieut Ground, He ſhall have his 


Coffs. ibid. | 
Jnformation i Nature f Quo Marranto. 
The 1 ſhall pay Coſts, where He makes a groundleſs 
and frivolous Application, knowing it to be ſo. 780. 


See Coſts. | 
Will not lie againſt a whole Corporation (as @ Bovy,) at the 


Relation of a private Perſon, in the Name of the Clerk of - 


the Crown, though Leave be aſked of the Court ; For ſuch 
an Information is not within ꝙ Ann. c. 20.9. 4. A Corpo- 

ration uſurping upon the Crown muſt be complained of by 

the Attorney General, on Behalf of the Crown. 869. 


Jnſpefttion— 


Of a Perſon confined in a Mad-houſe, was ordered to be had 
by proper Perſons, previous to granting a Habeas Corpus. 
1115. 


Me Jnſurance, See Policy. 


Intereſt— 


Where the Sum recovered ſhall carry Intereſt; and from 
what Time ; and o what Time. 1081 to 1089. See 
Gaming. 

In Caſes where a new Action may be brought, and a Satis- 
faction obtained thereupon, for Duties or Demands ariſen 
fince the Commencement of the depending Suit, that Duty 
or Demand Hall not be included in the Judgment on the 
former Action; And there, the Damages ſhall be aſſeſſed 
only up to the Time of the Wrong complained of. But 
where the Intereſt is an Acceſſary to the Principal, and the 
Plaintiff can not bring a new Action for any Intereſt 
grown due between the Commencement of the Action _ 

tae 


* 
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the Judgment. in it, It ſhall be included. Page 1086, 
1087. See Gaming. 

In the Eaſt Indies, the allowed Intereſt is Nine per Cent.” 
A Bond was given there, where both Parties then reſided, 
conditioned. for Payment with that Intereſt. An Action 
was brought upon it here. And Verdict for the Plaintiff. 
The Defendant affected very great Delay, in various Me- 
thods ; particularly, by bringing a #rit of Error in the Ex- 

chequer- Chamber, and alſo in the Manner of proceeding 

upon it. It is both Law and Juſtice, that the Plaintiff 
ſhould recover the Sum lent, together with Ino1anN _— 
up to the Time of ſigning the ; AY but with only the 
LEGAL Intereſt of this Country, upon the accumulated 
Sum liquidated and aſcertained by the Judgment, from the 

Time of ſigning the Judgment TiLL adtual Payment of 
the Money; For that is the Rea! Damage which the Plain- 
tiff has ſuſtained by the Delay of the Execution and the 
Detention of his Debt, 1096 to 1099. 

1ſt, He may either bring an Action of Debt on the Fudg- 
ment, and have Damages pro Detentione Debiti 1096. 


2dly. Or He is intitled to a Satisfaction for this Damage, 
under 13 C. 2. Stat. 2. c. 2. (F. 8, 9, 10.) which obliges 


the Plaintiff in Error to give Security as well for Damages 

as Coſts. ibid, | 

3dly. And there are four Courts, to which Writs of Error 
may be made returnable ; vis. The Houſe of Lord.; The 
Court before the Lerd Chancellor Treuſurer and Judges 
under 31 E. 3.) The Exchequer-Chamber, before the 
Judges of C. B. and Barons (under 27 Elis. c. 8.) And 
this Court of King's Bench. ibid. 

iſt. The Lords give Coſts according to their Diſcretion. 
1097, boi ASM | 

2d. In the 2d—It is done by the Lord Chancellor or Lord 
Keeper, perſonally ; And the Practice is, to give Intereſt 
from the Day of igning the Fudgment to the Day of affirm- 
ing it there: computed according to the Current Rate 
of Intereſt, not according to the frily legal Rate ibid. 


3d. In the 3d (the Exchequer-Chamber) The Officer ſettles 


it, unleſs there be particular Directions given by the 
Court; And He, in taxing the Coſts, allows double the 
Moy out of Pocket or thereabouts, but xo 1nteref. 
190id,, ' «+ J. f Ae , 
Ach. In tis Court, the Officer taxes theſe. Coſts of Afſirm- 
ance, ſomewhat, more /iberally than other Coſts. ; but has 
newer any Regard toInTEReST, nor allows it as of Courſe; 
But the Court themſelves have ſometimes ordered Intereſi 
to be computed on the Sum liquidated by the Judgment 
below, YT. "ff Saget engl yy 


ary pe ley Ry 


— 
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Ireland. 
Trial by a Jury of the next Engliſb County. Page 859. See 


Trial, Berwick. 
Importation from lreland into this Kingdom. 1175, 1176. 
See Statutes, Conviction. | 


Judges Orders, 


In Vacation, a Judge at Chambers may make an Order, 
That the Defendant ſhall plead ſuch a Plea as he will 
« Rand by.” 782. | 


* Pleading 15$SUABLY” means Pleading ſuch an Iſſue as the 
Plaintiff might go to Trial upon. 782. 


Judgment 


Final—lInterlocutory— 
On the Crown-Side— 
1ſt, The Judgment figned in the Office is only interlocuto- 
ry And the Award © quod capiatur” is only to bring 
— Defendant in; but is not itſelf the final Judgment. 
ol. 
zd. Therefore a Motion in Arreſt of Fudgment may be 
made (on the Crowwn Side) at any Time before Sentence 
pronounced, ibid. 
Villainous=What it is; and when to be awarded. 996. 
For the Plaintiff, on One Count or on one Plea ; and against 
Him, on another : In what Manner Coffs are to be taxed. 
753 to 756. and 1232. See Pleading. 


JuriſdiTion, 
Conſent can not (give it to a Court which has it not, 746. 
Of the Court of King's Bench is not taken away, unleſs by 


expreſs Words. 1042, See Certiorari. | 
Ancient Demeſne—See Ancient Demeſne. 


AJuſtices of Peace. 


Charge of refuſing to Receive an Information againſt a 
Baker, for baking Puddings Pies and other ſuch Things, 
for Dinner, on a Sunvar, contrary to 29 C. 2. c. 27: 
Whereas He did, in Fact, receive and hear it. The Rule 
to ſhew Cauſe why an Information ſhould not go againſt 
the Juſtice for a Miſdemeanour, was diſcharged with Cofts. 

787, 788. See Baker. : 
Acting honeſtly and candidly, and without any bad View or ill 
Intention ſhall not be puniſhed in the extraordinary Courſe 
of an Information, even though He has acted * But 
the Party complaining ſhall be left to his ordinary Re- 
Par IV. Vor, II. Qq medy. 


rn 
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medy. 1162. And where They are complained of with- 
out N they ſhall have Cots. Page 1162. 


Latin 


I S neceſſary to be underſtood by a Perſon put Ap PRENTICE 
to a SURGEON of London, 892 to 897. See By-Laæu. 


- Latitat— 


Where the true Time of ſuing it out is material, It may be 
ſhewwn, notwithſtanding the Teſte. 963 to 967. See Plead- 
ing, 950 to 969. 

It was not ſettled, till many Years after the Statute of 21 F. 
1. c. 16. That the Plaintiff might reply a Latitat. 961. 

And now, though the Latitat is holden to ſave the Bar, with- 
in the Equity and Reaſon of the Statute, yet it muſt be ta- 
ken out with Intent to declare in that Action, and muſt be 
continued to the F as of the Bill. 761d. 

The Tefte of a Latitat ſued out in Vacation muft be of the 
preceding Term. 964. | 

A Latitat is a good Commencement of a Penal Action. 964. 

A Latitat may bear Date before the Cauſe of Action, if 


really proſecuted after it, 967. 
Leaſes, 


A Leaſe “ for 7, 14, or 21 Years, as the Leſſee ſball think pro- 
„% per ;” (upon which the Leſſee enters, and continues in 
Peſſeſſion ;) is undoubtedly a good Leaſe for ſeven Years ; 
whatever may be its Validity as to the two other eventual 
Terms of 14 and 21 Years. 1034. 

A Leaſe may commence at one Day, 1n Point of Computation ; 

and at another Day, in Point of Intereſt And ſuch a 
Leaſe, ** Habendum from a Day paſt, for 50 Years then 
* next enſuing; the ſaid Term to commence and begin 
from and immediately after the Determination of an ex- 
« iſting Leaſe of the ſame Premiſſes, ſhall not be eſteem- 
ed uncertain in its Commencement, 1190 to 1198. 


Libel, Libellous, 


Words ſpoken or ſworn in a Man's own Defence againſt a 
Complaint in a Court of Juſtice, are not actionable; becauſe 
tis in a legal and judicial Way: the Words were which 
Sir J. A. hath /o falſely ſworn againſt Him.“ 80g to 
813, See Affidavit. | 


Licence— 


= 
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Licence — 


To fell Ale. Page 653, 654. V. ſupra 556 to 565. and 
Information, (under pa- 653, 654. and under pa. 1345.) 


Limitation, 


In Pleading the Statute of 21 F, 1. c. 16, If the Plaintiff re- 
plies ** That He fued out a LATITAT tefted within 
* Time,” the Defendant may (in his Rejoinder) ſhew the 
TRUE Time of ſuing it out, notwithſtanding the Tette. 

967. See Pleading, 950 to 969. 

The Limitation of Suits is founded on public Convenience, 
and adopted by Courts of Equity. 961. 

The Replying a Latitat is now holden to ſave the Bar, with- 
in the Reaſon and Equity of the Statute : But it mult be 

taken out wir n InTENT to declare in that Action; and 
muſt be continued to Filing the Bill. 961. 

Of Actions. Acknowledgment of the Debt, after Com- 
mencement of the Action, takes it out of the Statute of 
Limitations. 1099. 


London, 


On the Return of a Habeas Corpus (cum Cauſa) the Validity 
of Hy- la ſhall not be determined in a ſummary Way, 
in the Caſe of any Corporation except London, 776 10 
780. See Habeas Corpus cum Cauſa, 

No Writ of Error lies to B. R, from their Courts ; though 
it does from all otber Corporation Courts. ibid. 


Mandamus. 


O reſtore a Corporator, 731 to 736. See Corporation, 
Amotion, Disfranchiſement, | 

Croſs or Concurrent Mandamuſes, ** togo to Elections in Cor- 
„ porations,” are not to be granted of Courſe, without 
ſome ſpecial and particular Reaſons, 783 to 785 

But *tis otherwviſe, if there be a Ground of Suſpicion laid 
that the Party firſt applying for the Writ does not really 
© mean to execute it.“ ibid, 

The Court will not ſpecify to Lom, by Name, ſuch Writs 
thall be directed: The Perſon who altes for it, is to 
take Care, at his Peril, that it be directed to the proper 
Perſon. 784, 785. 

Directed to the Mayor and Jurats (of Rye) © to admit and 
„ {wear à Jurat.“ The Mayor claims a ſole and exclufrve 

Qqz Right 
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Right to the Nomination of Him; and the JuxaTEs de- 
ny any ſuch Right in the Mayor : So that they can never 
Joi in any Return. It was therefore conſented to try the 
Right in a feigned Iſſue. Page 798, 799. 


To admit a Quaker, having taken his ArrIiRMArT 10x, but te- 
fuſing to take the Or H preſcribed by 26 G. 2. c. 18. 
into the Freedom of. the Turkey Company—was granted 
peremptorily. 1004, 1005. See Quaker. 


Brought by a Corporate. Officer, who is charged with having 
omitted lo take the Sacrament within a Year before his Elec- 
tion, and Non fuit eleQtus” returned to it — ¶ ben it is, 
and when it is not incumbent upon Him to PRO VE his 
having done it. 1013 to 1017. See Sacrament, 


Lies, to reſtore a CURATE or a CHareL, being a Dona- 
tive endowed with Lands; the Curate having been appoint- 
ed, and claiming a Right (though conteſted,) and having a 
Licence, and having been 11 Weeks in quiet Poſſeſſion, and 
then turned out by Force: For this is a temporal Right ; 
and where there is a temporal Right, the Court will aſſiſt 
by Way of Mandamus. 1044 to 1047. 


iſt, A Mandamus © to reflore” is the true ſpecific Remedy 
for a wrongful Diſpoſſeſſion of any Office or Function 
wwhich draws Temporal Rights after it; in all Caſes 
where the eſtabliſhed Courſe of Law has not provided a 
| ſpecific Remedy by another Form of Proceeding. 1045. 
29. If the Biſhop had refuſed (without Cauſe) to /icence 
this Chaplain, He might have had a Mandamus. ibid. 
3d. Neither Eje&ment nor Treſpaſs (if He had the legal 
Property in Him, and could bring theſe Actions, ) would 
be a SYEC1F1C Remedy to reſtore him to his Pulpit and 
quiet Him in the Exerciſe of his Function. bid. 


Toa Treaſurer of a County, requiring Him to reimburſe 
Conflables, on the Act of 17 G. 2. c. 5.4. 16, 17. relat- 
ing to Rogues Vagabonds and idle and diſorderly Perſons. 
1197, 1198. See Statutes. 


Manor — 


Neither the Quit-Rent, nor the Heriots, or other Caſual Pro- 
firs of a Manor are RATEABLE 70 the Poox-Tax. 991 to 


993- 
Holden in Avcient Demeſne. See Ancient Demeſne. 


Warriage— 


Cantrary to 26G. 2. c. 33. F. 11. is aBS0LUTELY void. 
898, 899. See Orders of Removal. 

In a foreign Country, muſt, in general, be governed by the 
Laws of that Country, where had: But Marriages in 


Scotland, 


In 
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Scotland, of Perſons going from England ſor that Purpoſe, 
may come under a very different Conſideration. Page 


1079, 1080. 


Melne Profits. 


In whoſe Name the Action for them is to be brought. 668. 
See Ejedment. 

What muſt be proved by the Plaintiff in ſuch Action. 667, 
668. See Ejed ment. 

What may or may not be controwerted by the Defendant. 
ibid. Lee ut ſupra. 


Militia. 

A Subſtitute muſt, fince the Act of 33 C. 2. c. 22. be conſi- 
dered as a Militia- Man within the 31 G. 2. c. 26. F. 28. 
1151. 

Though a Town has a ſeparate Stock of their own, and does 
not contribute to the County-Stock, yet they ought to be 
reimburſed out of the CounTvy-Stzock, for Allowances 
made (under a proper Order) to the Families of ſuch of 
their Men as have been Subſtitutes for Inhabitants of other 
Parts of the County. ibid. 


Money — 


Payment of it into Court. 578. See Praclice. 


Mortgage 


Of Ships abroad, or Cargoes upon the High Seas, by a Trader 
is good, without actual Delivery of Poſſeſſion. 941. See 
Bankrupt. 

Of Copyhold Land in Fee, forfeited, and deviſed by the 
Mortgagee. 969 to 980. 

A Mortgage is a Charge upon the Land: And whatever 
Words in a Will would give the Money, will carry the 
Land along with it, 978. 
1ſt. It will be liable to Debts. ibid. 
2d. It will go to Executors. ibid. 

3d. It will paſs by a Will not made according to the Sta- 

tute of Frauds. ibid. and 979. | 

4th. The Afignment of the Debt, or Forgiving it, will 
draw the Land after it. 979. 

5th. So if the Debt was forgiven only by Parol. ibid, 


J?aviga- 
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Navigation 


IT A Y not be obftrufed by caſting Rubbiſh, or unlading 
Ballaſt, in any Havens, Roads, Channels c; but 

on L upon the Land, where the Tide never flows: By 

34, 35 H. 8. c. 9. and 19 G. 2. c. 22. Page 656 to 661. 

1ſt. The Unloading it into a Hopper, with Intent to carry 
it out 40 Sea, is an Offence againſt the expreſs Proviſion 

of the latter AQ, which ſays That it ſhall not be diſ- 
charged, but ov LY upon Land.” 659, 660. 

2dly. But putting it into the Hopper, in Order to carry it 
upon Land, would not be fo. ibid. 

3dly. Nor Shifting it out of one Ship into Another, with- 
out Intention to drop it any where, 660. 


New Fozeft, 


The Statute of 9, 10 W. 3. c. 36. for the Increaſe and 
Preſervation of the 1 imber therein, (“/. F. 1. and 9.) 
ives the Crown Power to incloſe 2000 Acres, (vis. 1000 
immediately, and 1000 at a ſpecified Time ;) and after- 
wards to incloſe more; freed and diſcharged of- all 
Manner of Rights tc. 
ft. By the gth Section, the Right of Common is, 
I, fo the incloſed Parts, reſtrained abſolutely, ſo long as 
they remain incloſed. 1119, 1120. 
2, In the unzincloſed Parts, It is continued, under cer- 
tain Limitations and Exceptions. ibid. 
2dly. But the Right of Pawnace is (by that Section) 
ebſulutely taken away, for 18 Years; and is, even after 
that, reſtrained to a limited Time (viz. between 14th 
September and 11th November.) ibid. 
3dly. Theſe Reſtrictions take Place, though 1000 Acres 
ONLY be yet incloſed: It is not a Condition precedent, 
* that the hole ſhall be firſt incloſed.“ ibid. 


Jew Trial 


Shall not be granted, even where the Jury have found for the 
Defendant againſt Evidence; if the Plaintiff appears to 
have received No REAL Injury, and the Damages (if the 
Verdict had been found for the Plaintiff) could have been 
but a MERE Trifle, 665. V. next Caſe below. 


Though the Ground of a Verdict for a Plaintiff be wrong, 
yet if =o Injuſtice be done to the Defendant ; or if the 
Plaintiff can, by another Form of Aion, recover as much; 
No new Trial ſhall be granted: Contra, where Injuſtice is 

done 
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done Him by it; and if it be not clear that the Plaintiff 
may recover as much by another Form of Action. Page 936. 
Wir nor Ceſts. 1228. See Bill of Exchange. 


Notice — 


To ſelec Bodies of Corporations; which ſelect Bodies have 
2 to amove. 731 to 736, See Disfranchiſement, 
motion. 


Oꝛdezs 


PON Surveyors of Highways ©* to paſs their Ac- 
counts and pay over Money,” cannot be made, 
originally, by the General Quarter-Seſſions. 745, 746. 
iſt, This juriſdiction is given to a Special Seſſions by 3, 
4 V. M. c. 12. f. 9. ibid. 
2dly. The General Quarter Seſſions have no ſuch Juriſ- 
dition, but on Appeal. ibid. 
3dly. Conſent can not give juriſdiction to a Court that 
has none. ibid. | 

On Appeal from Poor-Rates— Quit Rents, Heriots or other 
Caſual Profits of a Manor, are not feeble. 992. 

On Do. Five private Perſons take a Leaſe of 29 old Houſes, 
to be converted into an Hos PITAL For LunaTics 
ſupported by free and voluntary Contributions of private 
Charity : Which Hoſpital was laid out in Wards and Cells 
for the Lunatics and Lodging-Rooms for the menial hired 
Servants neceſſarily attending them ; And None but the 
poor helpleſs Lunatics and the Perſons neceſſarily attending 
them have any kind of Dwelling in or Occupation of the 
ſaid Hoſpital. One Joſeph Mansfieid (the Appellant) was 
the principal Perſon hired from Year to Year, and receiv- 
ing Wages, and being in the faid Hoſpital for the Purpoſes 
of attending on the ſaid Lunatics, and having xo oTHER 
Abode Occupation or Eftabliſbment therein : And the 5 Le 
ſees have not, nor ever had, nor can have any Profit Bene- 
fit or Advantage from the Premiſſes, nor any Poſſeſſion or 
Occupation thereof, otherwiſe than as aforeſaid, Ma ns- 
FIELD was rated as OccuriER. Heappealed. The Seſ- 
ſions diſmiſs the Appeal, and confirm the Rate ; declaring 
their Opinion That the ſaid Tenement cailed S7. Luke's 
* Hoſpital ouGHT to be aſſeſſed and rated towards the 
„Relief of the Poor, by the ſaid Rate.“ But their Order 
was guaſbed by this Court. 1063 to 1066. For, 

Per Cur. | 
iſt. Ir no Perſon can be fixed upon, who may properly be 

rated as Occurle, there can be no Rate made upon 
it at all. 1063. 
2dly, 
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2dly. NEITHER the Leſſees, (who are merely nominal un- 
intereſted Truſtees,) nor the Servants, much leſs the 
Lunatics themſelves, are rateable as Occur iE RS. Page 
1064, 1065. . 
3dly. Tris is 01 like the Caſe of Hoſpitals of Royal 
Foundation where the Officers have Ar ARTMENTS 
which they uſe as Dewelling-Houſes (as in Chelſea and 
Greenwich Hoſpitals) where They and their Families re- 
ſide : For it has been determined * that All thoſe large 
* diſtin Apartments ought to be taxed to the Window- 
* Lights as Dwelling- Heuſes; and that the ſaid Officers 
are rateable, for them, to that Tax.” 1063, 1064. 


Oꝛders of Removal— 


No. 149. A Pauper cannot be removed from his own ; though He 


No. 150. 


161. 


came originally into the Pariſh by Certificate. 702. V. 
ſupra, under pa. 507. N. 143. 


Apprentice to a Certificate-Man does not gain a Settlement, 


where the Maſter (being wncertificated at the Time of 
Binding) obtains and delivers a Certificate, before the Ap- 
prentice has ſerved Him 40 Days : For, by 12 Ann. Stat. 
1. c. 18. F. 2. it is a Condition PRECEDENT to the Ap- 
prentice's gaining a Settlement, That He muſt have 
* been bound to and ſerved for 40 Days, a Maſter who 


did not either come into, ox RESIDE ix the Pariſh by 


„Licence of a Certificate.” 752, 753 


Thomas Lymer, legally ſettled in Shenflon, took a Houſe in 


Grateawich at 30 s. per Annum ; and afterwards took 2 Acres 


of Land in King's Bromley, for the growing of PoraTots 


from CanDLEeMas to MicyaegLmas, for 9 l. and alſo 2 
an Acre there, at yos. for the lite Term; and paid his 
Rent for all the Premiſſes, which were of the VALUE 
aforeſaid, He entered, and enjoyed the Lands during the 
Term; and lodged abowe 40 Days in K. B. (where the 
Land lay) for the Convenience of digging up and diſpo- 
ſing of the Potatoes. 760. 
iſt. It was agreed, That if the Taking be ſufficient, this 
Refidence would gain Him a Settlement in the Pariſh 
wherein He refided 761, 763, 764. | 
2dly. This Taking, of above 10 J. per Annum Value, i 
the Manner Stated, is ſufficient. 763, 764. | 
3dly. For the Criterion of the Act of 13, 14 C. 2. c. 12. 
is the Credit and Ability of being truſted with and uſing 
a Tenement or Tenements, in the ſame Pariſh or in 
different Pariſhes, of the yearly VaLue of 10 J. Such a 
Perſon not being confidered by the Legiſlature, as a 
Vagrant. ibid. | | 
4thly. And a Taking“ for a whole Year” is not neceſſary : 
The Value is the Thing to be regarded ; not the Dura- 
tion of the Tenure. 763, 764, 765. 
| gthly, 
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A Servant hired for a Year, going away for the laſt 5 Weeks 


thly. Eſpecially, in a Species of Culture where the whole 
Tear Profit ariſes in one particular Part or Seaſon of 
it. Page 763, 764- 


and ſerving another Perſon, is or is not, a DissoLUTION 
of the Contract; according as it is with or without, the 


Leave of his Maſter or Miſtreſs. 790. V. ante 592 to 


Here the Miſtreſs gave a general Leave to work with this Per- 


ſon ; And when they came to ſettle Accounts, the Servant 
returned to his Miſtreſsthe exact particular Sum received of 
this Perſon, for his 5 Weeks Work : Which made it clear 


to the Court, That this was an Abſence wir n Leave. 990. 
Mary Dormer married Abraham Coiffeau, born in St. M. B. G. No. 153. 
Son of Iſaac Coiffeau a Frenchman that had never gained 


any Settlement in England, and of Elizabeth Taylor who 


Was BORN In St. Katharine's. Abraham Coiffeau died. 


The Settlement of Mary his Widow and her Infant Chil- 
dren by Him, is in St. Katharine's, where Elizabeth Tay- 


lor Mother to Abraham Coiffeau was ſettled. 870 to 875. 


1ſt. Elizabeth Taylor, Abraham Coiffeau's Mother, muſt 
here be conſidered as ſettled where ſhe is ſtated to have 
been born. 872, 873. 

2dly. Abraham's Settlement muſt follow the Settlement of 
his Mot her; becauſe his Father had none 872, 873. 


| 3dly. And the Settlement of Abrabam's Wife and Children 


muſt follow His. ibid. 

4thly. Therefore Mary's Place of Settlement is out of the 
Caſe ; being that of her Huſband. ibid. And that of 
her Huſband is here known. ibid. | 

5thly. Birth would give even a legitimate Child a Settle- 
ment, in Caſe its Parents had none. 873. 

6thly. There is no Difference or Diſtinction between an 
acquired and a derivative Settlement. 872, 873. 


The Marriage of a Pauper being contrary to 26 G. 2. c. 33. No 1 


F. 11. (the Man being under Age and not &c.) was holden 
to be ABSOLUTELY woid: And therefore the Woman and 


Child could nat be removed to his Settlement. 898, 899. 
The being aſſeſſed to the Land- tax, and paying it, though No. | 55. 


allowed it again by the Landlord, gains a Settiement : De- 
termined as a ſettled Point. goz, goz. J. ſupra, under 
Pages 247, 248, and 370, 371. and 623. 


The Pauper let Himſelf to his Brother, a Carpenter, a legal No. 


Inhabitant of Hitcham, for one Year; and continued in 


his Service a Year, By their mutual Agreement, the N.. 161. 


Pauper was to receive no Wages in Money; but his Brother 
was to teach him the Trade of a Carpenter, and to provide 


him with Meat Drink Waſhing and Lodging. He was to 


do all his Brother's Buſineſs in the Farming Way, and 
any 


, No. 15 2. 
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any other Work. Particularly, his Brother having taken 
2 Neighbour's Corn to cut, He ordered the Pauper to cut 
it: He did ſo; and his Brother t, the Money. The 
Pauper hereby gained a Settlement in Hitcham, Page io, 
11. : | 
The laſt mentioned Order was ſent down to be amended, 
upon Allegation and Affidavit of a Miſtale in the Fact of 
it: wiz, being mentioned as a married Man, when in 
Fact He was fingle, gil. 

And the Seſſions heard nezw Evidence, which proved that He 
was fingle at the Time of the hiring, 911. | 
But as the Afirmance of the Order of Seſſions aroſe from its 

being amended upon new Evidence, The Court diſcharg- 


ed tbe Recognigance. 911 and 1035. 


NP. 157. A Child of 8 Years of Age, taken into a Family out of Ca a- 


KIT v, and boarded lodged and clothed ; but without any 
Hiz1xG or any ConTRacT as to Continuance, Service, 
Wages or Gratuity ; gains no Settlement by this Service, 
though He continued fix Years in it: And upon this State 
of the Caſe, no Hiring can be preſumed, though it was near 
50 Years ago. Indeed, where a General Hired is flated, 
the Court will preſume it to have been a regular One, un- 
leſs the contrary appears. 930. V. infra 990. 


No. 158. A Servant was frighted into Fits, 17 Days before the End of 


her Year's Service, and thereby rendered incapable of per- 

forming any. Her Maſter ſent Her firſt to a privgte 

Houle : And She was afterwards taken into an Hoſpital , 

and her Indiſpoſition laſted beyond the Expiration of her 

Year ; So that She newer returned to her Service. But 

ber Miſtreſs, in the Interim, paid Her the whole Year's 

Wages. No Words of Diſcharge paſſed. 945 to 950. 

Ihe Court clearly held as follows; vis. 

1ft, She gained a Settlement by this Service. ibid. 

29. Sickneſs (the Act of God) does not diſcontinue the 
Service, or prevent a Seltlement. 948, 949. 

39d. The Time of Sickneſs makes no Difference ; be it in the 
Beginning. Middle, or End of the Year. 948, 949. lt 
is not like the Caſe of Abſence without Leave; which, 
if it be in the Middle of the Servant's Year, may be 
purged by receiving Him again ; though not fo, if it be 
at the End of the | when he never returns. ibid. 
But Abſence with Leave, for a ſhort Time, or even to 
go upon any other Service, and Payment of the whole 
Wagcs, does not hinder from being a fair bend fide 
Service. ibid. 

Ach. If a Servant is taken ill by ile Viſitation of God, the 
Maſter is bound to provide for and take Care of ſuch Ser- 
vant, and cannot dedut Mages; per Ld, Mansfield. 948. 

sth. The being ſent to an Haſpital makes no Difference 
from being under her Maſter's Roof. 948, 949. FR 
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th. Continuing and Abiding in the Service,” (per De- 
niſon J.) means not deſerting it. Page 949. | 

7th. Gaining a Settlement is a Benefit and Reward to a 
Servant; (per Foſter and Wilmot.) 949. 


A Farm of 8 J. per Annum in Kniveton was hired for a Year, No. 159. 


by the Pauper alone: And He and Another jointly hired 
another Farm there, of 3/. 15 s. per Annum, and agreed 
„ that the Other ſhould have One Half of the Corn and 
« Hay ; and after that, the Pauper thould occupy the 
„ whole Farm, to the End of the Year, paying to the other 
« 45. for his Share of it.” Per Cur'—All this taken to- 
gether is UND R the Value of 101. per Annum, For the 
VaLvE muſt be eſtimated according to the RENT: And 
this Rent (of 8 J. and 1 J. 17 5. 6d.) does not amount to 
104. and the Agreement between the two Joint Tenants, 
about the 45. can no! be conſidered as a Rent. 988. 


A Hiring at all, is, by Law, a Hiring for a Year. 990. No. 160, 


And the following Dialogue is clearly a ſufficient Hiring ; 
wis. Do you like the Life of a Keeper?“ Anſwer (by 
the Servant, the Pauper,) in the Aﬀirmative. Mafter— 
« Then Go into Nea Hill's Place; and you ſhall want no 
* Encouragement ; I'll give you a Suit of Cloaths direct- 
% ly.” To which, the Pauper readily conſented, and 
went into the Place. Note—The Maſter was a Head- 


Keeper: And Ned Hill had been many Years One of his 


Servants or Under- Keepers, at the Wages of 3 J. a Year 
and a Keeper's Livery, beſides Meat Drink and Lodging. 


990. 
Original (Writ). 


An Original Writ is abateable, if it bears Date before the 
Conte of Action. 967. 


Overleer. 


A Rate can not be made to reimburſe an Overſeer : But He 
may reimburſe Himſelf, whilft in Office, out of the next 
Money raiſed. 1153, 1157. 

Poor- Rates ſhould (as it ſeems) either be made Monthly, or at 
leaſt divided and diſtributed into ſo much per Month, 
1157. | 


5 
Dying with Pariſh-Money in bis Hands, his Executors or 


Adminiſtrators muſt pay it before any other Debts, (by 17 
G. 2. c. 38. $- 3.) 1154, 1156, 1157. 


Pariſh- 
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Pariſh⸗Ollice— 


C NSTABLE of a Maxon including the Pariſh, but 
more extenſive, is not a Pazisn-Officer within 10, 
11H.3.c. 23. F. 2, 3. 1182 to 1187. See Certificate. 


Pauper— 


Upon an Attachment for a Contempt, The Defendant can not 
be admitted to defend in Forma Pauperis. 1039. 


Perjury— 


In an Anſwer in Chancery—No Need to prove Identity of 
Perſon, nor actual Swearing. 1189, See Proof. 


Pillo rv. 


Dr. Sbebbeare, convicted of writing and publiſhing a Treaſon- 
able Libel, was ordered (as One part of his Sentence) to be 
ſet i and upon the Pillory, at Charing-Croſs. The Un- 
der-Sheriff of Middleſex ( Mr. Arthur Beardmore) ſuffered 
Him to ſtand ur ow it only, in a Sort of Triumph, with- 

out putting his Head, Neck, Arms, or Hands THROUGH 
the reſpective Holes; a Servant in Livery holding an Un- 
Brella over his Head, And although the Under-Sheriff 
ſhewed that his officiating that Day was quite accidental ; 
and though He produced many Affidavits to ſhew that it 
was not uſual, in Middleſex, to put the Head, Neck or 
Arms or Hands through ; and though He ſwore poſitively 
to the Innocence and Uprightneſs of his IxTENTIOx, and 
that He did, according to the beft of his Judgment, fully 
and duly execute the Sentence of the Court in the us val 
and common Manner ; Yet an Attachment iſſued againſt 
him for this Contempt ; And He afterwards was fined 
7 and committed to the Cuſtody of the Marſhal, for 2 


onths; 794 to 798. 


Play 


Fa Money loft or lent at Play; And Securities given for the 


ſame. 1077 to 1088, See Gaming. 


Pleading, 


Defendant pleads Two Przas (by Leave, under 4, 
5 Ann. c. 16.) 1. Not guilty ; 2dly. Not guilty within 
6 Tears: On the former of which, ſue is joined, tried, 

and 


Contained in this Volume. 
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and found for the Plaintiff, with Damages ; On the latter, 
there is a Demurrer, Joinder in Demurrer, Argument (ſub- 
ſequent to the Trial,) and Judgment for the Defendant. 

Pape 753. 

(fie The gravel Queſtion might require much Conſidera- 

tion: 754. 

2dly. But = particular Circumſtances of this Caſe ſuffice 
E its Determination, without going into the general 

ueſtion, ibid, | 

1. The Plaintiff, upon the Wnorx, has no Cauſe of 
Action. ibid. 

2. Therefore He can have neither Judgment for Him, 
nor Coſts. 755. \ 

3. The Judgment muſt be for the Defendant. ibid. 

4. And the Defendant muſt have Cofts of the Demurrer,ibid, 

5. But upon the Trial, no Coſts on either Side. ibid. 

6. The former Plea 1s not neceſſarily implied in the Latter : 
for the Plaintiff might, in the Courſe of Pleading, have 
carried the latter off from the Merits, to a Collateral 
Point. ibid. f 

Withdrawing a Replication and Replying de novo was per- 
mitted (for a reaſonable Cauſe) after 6 Terms; and con- 
ſidered as an Amendment. 755, 756. 

In Debt upon Bond, for the Penalty, where there are alter- 
native Parts of the Condition, the Plaintiff muſt confine 
Himſelf to a particular Breach. 374, 775. 

There is no Need to ſpin out Pleadings to Prolixity, where 
the Thing is known As, to ſpecify the reſpective Propor- 
tions of the Pay of a Regiment, in aſſigning a Breach in 
an Agent's Non-Payment of it. ibid 

Concluding with an Averment, inſtead of Concluding to the 
Country, is only Form, and ought to be ſbeaun for Cauſe 
of Demurrer, ibid. 

Where an Afirmative.and Negative are not applied to the 
ſame Thing, the Concluſion needs not be to the Country. 
ibid.” V. infra 1022 

Bond conditioned ** to pay Money on or before ſuch a Day:“ 
Plea of Payment at a Day before that Day.” The 
Plaintiff demurred to the Plea, as offering an immaterial 
Iſſue. The Diſtinction is, That wherever the Defend- 
ant, in an Action of Debt upon Bond with a Special 
„Condition, pleads Performance, the Plaintiff muſt aſſign \,- . 
*« an ab/olute Breach ; though this be not neceſſary, where | 
the Defendant pleads a Collateral Matter, (as a Re- 
leaſe.“) The preſent Plea, therefore, is a proper One: 
And the Plaintiff ought to reply, That the Money 
„was not paid upon the Day alledged, nor at any Time 
&« before or after that Day.” 944, 945. 

The Statute of Limitations (21 J. 1, c. 16.) being pleaded 
to an Action upon the Caſe upon Afſumpfit, and ** _ 
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« the Promiſe was not made within fix Years next be- 
fore the exhibiting of the Bill,” The Plaintiff replies 
(that on the 28th of November 32 G. 2. (within 6 Years 
c.) He ſued out a LATITATr, with Intent to exhibit 
* his Bill thereupon, and accordingly did exhibit his 
Bill thereupon, in Hilary Term 32G. 2; And that the 
„ Promiſe was made within fix Years next before theSUIN G 
e * ouT of this LATITAT.“ The Defendant rejoins, 
| . « That by the Courſe and Cuſtom of this Court of B. R. 
| | % a Latitat ſuedout after the End of any Term is ſuppoſed 
; „ to have iſſued within the Herm preceding: But that 
« this Latitat was REALLY and TRULY one oY AFTER 
« the ſaid 28th of November, viz. on the 8TH or De- 
„ CEMBER in that Year, and on the /ame Day and Year 
* was ſigned according to the Statute; and that the 
* Promiſe was not made within fix Years next before the 
„ faid 8TH oF DecemBeR, on which Day the Latitat 
„% was ſo REALLY and in TRUTH ſuedout.” The Plain- 
tiff demurred to this Rejoinder. But the Court were All 
clear That the Averment therein contained, ought, by 
„Law, tobe apmiTTED:” And in Conſequence of that 
Opinion, They over ruled the Demurrer, and gave Juag- 
ment for the DEFENDANT. Page 950 to 969. See Aver- 
ment, Latitat, Limitation, Teſte. 
Where there is an Affirmative and a Negative, the Co u- 
CLUSION muſt be to the Country. 1022. V. ſupra 774. 
In Debt on Bond conditioned ** for G's 1 Ac- 
* count within 30 Days after any Demand in Writing,” 
The Defendant (proteſtando that no Demand in Writing 
as made”) pleads “ that G. did render an Account 
« within 30 Days after any Demand in Writing :” The 
Plaintiff replies that a Demand in Writing was made 
* on à particular Day (ſpecifying the Day ;) And yet 
* no Account was rendered by G. within. 3o Days after 
it;“ and concludes to the CounTrY. ibid. and 1023. 
iſt. This Plea that G. rendered c within Cc after 
* any Demand” muſt be underſtood as if it had been 
worded, “ after every Demand.“ 1023, 1024. 
en ny Replication is rightly concluded to the Country. 
| ibid. | NE | 
. In Covenant —Breach aſſigned in Non-Payment of Rent 7o 
1 a Wife and ber sr co” Huſband, upon a Leaſe made by 
4 her IRS H Huſband and Her, for 7, 14 ok 21 Years, as 
| | the Leſſee ſhould think proper. The Leſſee had covenanted 
[| to pay the Rent to them and their Executors Adminiſtra- 
F tors and Aſſigns, during the sa1D TERM: And He had 
4 entered, and was poſſeſſed, and continued in Poſſeſſion. 
The ſecond Huſband and the Wife (the former Huſband 
being dead) aſſign the Breach in Non-Payment To THeM- 
SELVES of Rent incurred within the firft ſeven Tears. 
Seneral Demurrer to this Declaration, Joinder in De- 
murrer. Judgment for the Plaintiffs. : 


* — — — x > Ve 


On 


„ OS. «att >... ASE. 


Contained in this Volume. 


On a Recovery in C B. being put in Ifſue on © Nul tiel 


** Record,” The proper and neceſſary Method and Courſe 
of Practice is, To iſſue a CexTioRart, and have it 
certified : And the Court refuſed to o RDR the Officer of 
C. B. to ATTEND in B. R. with the Record, Page 1034. 


A Declaration conſiſted of two Counts: The Defendant 


pleaded to One ; and demurred to the Other. He had 
Judgment for Him on the Demurrer : But a Verdict was 
given againſt Him, on the Plea. The Plaintiff is intitled 
to Coſts upon his Verdict: The Defendant, to none upon 
his Demurrer. 1232. J. ſupra, 753 to 755. 


Policy of Jnſurance 


On a Ship, and on the Cargo, (by two diſtin& Policies, ) from 


Newfoundland to Portugal or Spain Ac. The Ship was to 


be valued at the Sum ſubſcribed : The Cargo was Fiſb and 


other Merchandiſe. The Ship was TAKE N by the Ene- 
my; the Maſter Mates, and All the Sailors (except an 
Apprentice and a Land-Man) taten out and cartied to 
France; the Ship remained in the Hands of the Enemy 
Eicnut Days ; and was then RETA KEN by a Britifb 
Privateer, and brought into Milford Haven; Immediate 
Notice was given by the Inſured to the Inſurers, with an 
Offer to aBanDoN the Ship and Cargo; The Ship had 
been /o far diſabled by a Storm, as to render Her incapable 
of proceeding on her deſtined Voyage'without going into 
Port, to ret. The Court held that this was a Torar 
Loſs ; and that the Inſurers might aBanDon. 633 to 
699. J. infra 1212: (where this Caſe is minutely ſtated, 
and compared with that of Hamilton v. Mendes.) 

iſt, © Whether the Property be CHANGED by the Capture 

or not“ 

I. Is a Queſtion immaterial, as between Inſurers and 
inſured. 693 to 697. 

2. This Queition can happen, but in two Cafes ; wiz; 
between the Owner and a neutral Yendee; or 
between the Ov ner and a Recaptor. 693 to 696. 

3. Writers and Nations differ in Opinion upon it. Some 
hold it to be aſſoon as the Battle is over, all immedi- 
ate Purſuit ceaſed, and all Hope of Recovery gone. 
ibid. Some hold that the Prize muſt be brought In- 
fra Prefidia ; Others, that 24 Hours quiet Poſſeſſion 
by the Enemy, is the Criterion; Ihe E ngliſh Courts 
of Admiralty, “not till after S CE Condem- 
„nation.“ 694. | 8 

4. But as between Inſured and luſurer, the Ship is Los r 

by the Capture; whether carried into Fort or not; or 
condemned, or not; or taken by Enemy, or 
Pirate: And the Inſurer muſt indemnify the 
Inſured, as to the Loſs addually ſuſtained ; (though 
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He is liable to no more.) Page 694. V. infra 1208, T 


1209. | | 
5. And He ſhall ſtand in the Place of the Inſured, in Caſe 
of a Re-Capture or Abandonment. 694 to 698, | 
6. Wager-Policies, Intereſt or no Intereſt, gave Riſe to this 
Queſtion. 695. | 
 adly. In general, (though not univerſally,) If an infured If 
Ship be talen, the Inſured may demand, as for a total 
Loſs, and abandon to the Inſurer. 696, 697. and 1212, 
1413. 
30g. So He may alſo, in Caſe merely of an Arreſt, or an 20 
mbargo, by a Prince not an Enemy. 696. | 
4thly. Yet there may be Circumſtances, under which a 
Capture would be but a ſmall or no Hinderance to the 
Voyage, and be onLY an Average-Loſs : 697. As ſud- | 
den Eſcape, or immediate Ranſom. ibid. andV.infra 1209. - ZC 
gthly. In ll Caſes, the Inſured may chooſe nor to 
abandon. 697. | | | 
. Gthly. But He can not elect to turn what was in its Na- 
ture but an Average Loſs, Iv ro @ total Loſs, by aban- 
doning. ibid, 81 
An Inſured may recover for an Average or Partial Loſs, 
upon a Declaration for a total Loſs. 906 to 90g. 
The RuLs of eflimating the Loſs, upon a walued Policy, is 
That the Inſurer ſhall pay to the Inſured the like PRo- 4 
« PORTION of the Sum at which the Goods are valued in 
&« the Policy, as the Price of the damaged Goods bore to the 
Price of the fame Goods had they arrived undamaged, 
Lat the Port of Delivery, when they were landed there.” 
1172, 1173. 82 
1. This Proportion between ſound and damaged is equally 
the Rule, whether the Goods come to a riſing or to a 5 
falling Market. 1170, 1172. 
2. The Inſurer has nothing to do with the Riſe or Fall of 
the Market, ot with the Speculations of the Merchant. 
1170, 1172, 1173. KY 
3. He is only to put the Merchant in the ſame Condition 
(Relation being had to the prime Coft or Value in the 
Policy.) as He would have been in if the Goods had ar- 
rived free from Damage. ibid. 6 
4. And this accrues at the Time of the Landing of the 
Goods. 1153. | 
5. A VALUED Policy is not to be "conſidered as a Wager- 7 
Policy, or like Intereſt or no Intereſt : The only Effect of 
the Valuation is fixing the Amount of the prime Coffs ; 


(juſt as if the Parties admitted it at the Trial ;) Which, 8 
in an open Policy, muſt be proved; in a valued One, 

ſtands agreed 1171. And it is ſettled, that upon valu- C 
ed Policies, the Merchant needs only prove ſome Intereſt, 

to take it out of 19 G. 2. c. 37. ibid. 1 


6. Vet if a valued Policy be uſed merely as a Cover. to a 
Wager, it would be conſidered as an Evaſion of that 
Statute, and would not be ſuffered to defeat it. ibid, 
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The Queſtion, in general was Whether the Plaintiff (the 
Inſured) ought to recover for a Tor AL Loſs, when at 
the Time of bis Adion brought, at the Time of his Offer 
to abandon, and at the Time of his being firſt apprized of the 
inſured Ship's having been taken, He had in rei veritate 
only ſuſtained an Averace-Loſs, Page 1198 to 1215. 

1ſt. The Plaintiff upon a Policy, can only recover an Indem- 
nity according to the Nature of his Caſe at the Time of 
the Aion brought, or (at moſt) at the Time of his Offer 

to abandon, 1214. 

2dly. Where the Event has fixed the Loſs to be an Ave- 
rage-Loſs only, before the Action brought, and before the 
Offer to abandon, and before the Plaintitf had Notice of any 
Accident, and conſequently before He could make any Elec- 
tion, He can recover for an AVERAGE Les only. 1214. 

- 3dly. But the Court gave 0 Opinion how it would, in Caſe 
a Ship or Goods inſured be reſtored in Safety, either 
1, BETWEEN the Offer to abandon, and the Bringing of 

the Action. ibid. 

2. Or BETWEEN the Commencement of the Action, and 
the Verdict. ibid. 

3. Or ATEX The Money PalD as for a total Loſs, and 
the Inſurer ſhould attempt to compel the Inſured to re- 
fund the Money and take the Ship or Goods, ibid. 

4thly. Change of Property, by a Capture 

1. Does not happen before Condemnation, 1208, 1209. 
V ſupra 693, 694. 

2. By 29 G. 2. c. 34. $. 24. The Tus Poſtliminii, on a 
Recapture, continues for ever. 1209. 

3. Is not material as between Inſurer and Inſured. ibid. 
V. ſupra 693 to 696. 

5thly. The RicuT To aBanDoN, in Caſe of a Capture 
and Re-capture, muſt depend upon the particular Circum- 
ſtances of the Caſe: It does not neceſſarily follow, “ that 
e becauſe there is a Recapture, therefore the Loſs ceaſes 
„to be total.” 1209. Nor ought the Inſured to recover 
(upon a Contract of Indemnity) as for a total Loſs, when 
the final Event has decided that the Damnification is in 
Truth but an Average-Loſs at the moſt. 1209 to 1213. 

6thly. The Caſe of Goſs v. Withers was not ſimilar to this 

Caſe of Hamilton v Mendes Both Caſes ſtated and com- 

pared. 1212, 1213. 

7thly. An Ower-Valuation, or a Deſire to turn the Fall of the 
Market upon the Inſurer (who has no Concern in it,) are 
Reaſons againſt permitting an Inſured to abandon. 1213. 

Sthly. The inſurer ought not to pay 4% than the Vatus 
of the Loſs ; nor the Inſured to receive more. 1214. 

gthly. An Inſured is not obliged to abandon, in any Caſe. 

1211. 

iothly. Where he has an Election, No Right to ſue as for 
Pax r IV. Vor. II. Rr a total 
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-a total Loſs can weſt in Him till He has made that Elec- 
tion. Page 1211. 


Poor⸗CTar. See Orders, Statutes, (43 Eliz.c. 2.5. 
1.) Manors, Quit-Rents, Heriots, Hoſpitals, Rates. 


Powers— 


To make a JoinTURE—C., Woolflon, having deviſed his 
Lands in S. and in B. H. and in W. O. to the Uſe of his 
Eldeſt Son James for Life, with Remainder in Tail Male 
to Fames's Sons; and in default of ſuch Iſſue, the like 
Limitations to his (the Teſtator's) Son John ; with ſeve- 
ral Remainders over ; and having deviſed other Lands 
to the Uſe of his Son ohn, and then to his ſaid Son James, 


in much the ſame Manner; inſerted a Proviſo in his Will, 


„That James and John, when they ſhould come into 
« Poſſeſſion of their Eſtate for Life, ſhould reſpectively 
have full Power Liberty and Authority, From Timz 
„ro Time durirg his or their reſpective Life or Lives, 


by Deed or Deeds Writing or Writings to be by Him 


* or Them reſpeQively ſubſcribed and ſealed in the Pre- 
*« ſence of two or more credible Witneſſes, to afign limit 
or appoint to or to the Uſe of or in Truſt for any Woman 
er Women that ſhall be his or their reſpeQive Wife er 
« Wives, for and during the natural Life and Lives of 
„ ſuch Woman or Women, for or in the Name or in 
Lieu of their Jointure or Jointures, ALL or any Part of 
„the ſeveral Meſſuages Lands Tenements and Heredi- 

* taments to Him or Them (the faid J. V. and J. 
„) herein before reſpeQively I'mited as aforeſaid.” 
James made Uſe of this Power, upon his Marriage in 
1712, by ſettling Lands in S. with a proviſional Addition 
(during two Joint Lives) of Lands in V. O. (there being 
an Annuity payable to a Widow out of S:) In which 

Deed of Settlement there is a Provi/o for his Wife's re- 
leaſing Dower ; and alſo a Covenant from James, That 
He had Power to make ſuch Appointment, and that his 
** Taid Wife and his Sons by Her ſhall enjoy according tothe 
Intent of the faid Deed and of his Father's Will” In 
1738, James RELEASES this Proviſe, * that his Wife 
* ſhall releaſe her Claim to Dower out of his Eſtate:“ 
And in 1751, by Indenture, reciting, © That the Annui- 
tant Widow was dead,” and that He had received 


©« an additional Fortune of above 600 which had fallen 


" * to his Wife fince their Marriage,” He, as an Ix- 
CREASR fo his Jointure, aſſigns, limits, and appoints, in 
PursUAanNCE and By VirTuE of the Power given 
him by bis Father's Will, and of all other Powers and Au- 
thorities that are in Him, ALL the Meſſuages Lands, &&c. 
deviſed to Him by his Father's Will, in V. O. B. H. and S. 

| : to 


Contained in this Volume. 


to Truſtees, to the Uſe of his ſaid Wife and her Aſſigns 

for her Life, as an AuMuENTAT ION of ber Jointure. 

Page 1136. 

iſt. The InTEnTION of this Power, in its original Cre- 
ation Was, that it * be executed at different Times, 

even upon the ſame Woman, 1144, 1147, 1148. 
2dly. The Settlement made by James upon his Marriage 

in 5 did vor prevent or bar Him from making 

this further Proviſion for the ſame Wife. 1144, 1145, 
1148. 

3dly. The Conſtrufion of Powers was brought from Equity 
to the Common-Law by the Statute of Uſes. 1146, 
1147. V. ante 120, 

4thly. After the Statute of Uſes, ſome too fri Determi- 
nations were made at Common-Law, particularly in the 
Caſe of Rattle v. Popham (2 Strange 992.) ibid. 

gthly. This aroſe from not conſidering theſe Powers 
brought into the Common-Law by the Statute of Uſes, 
merely as a Mode of Ownerſhip or Property. ibid. 

| Gthly. Executions of Powers ſhould have the ſame 
Conſtruction Force and Effect in Courts of Law, as 
they have ia Courts of Equity, Whatever is a good 
Power or Execution in Equity, the STATUTE makes 
good at Law: Whatever is an equitable Execution of 
a Power ought to be deemed a Legal One. ibid, 

7thly. A Perſon having ſuch a Power, may do /eſs Or 
if He does more, it ſhall be good, to the Extent of his 


Power. ibid, 
Prattice. | 

A Verdict found for the Defendant, even againſt Evidence, 
ſhall not be ſet aſide, where the Plaintiff appears to have 
received no real Injury, and the Damages (if found for 
the Plaintiff) would be but a mere Trifle. 664, 665. 
V. ante 12,54, 353. (And Note, that though Verdict 
given upon clear and full Evidence ought not to be ſer 
afide, Yer Verdids ac AI NSH Evidence, or againſt great- 
ly preponaerating Evidence, may + V. ante, pa. 394 to 


1 Nu arbitrarily ; but according to legal, judicial Diſ- 
cretion, and for the Attainment of Juſtice, ibid. 

2dly. By a Common-Law Court, as well as by a Court of 
Equity. 161d. 

3dly. Eſpecially, where Fraud interferes, the Common-Law 

' Courts have a concurrent Juriſdiction with thoſe of Equi- 
ty. ibid, See Fraud. 

4thly. This Power is eſſential to Juſtice. ibid. It was 
pradtiſed by the Common-Law Courts, before 1648. 
ibid, It is tor the People's Benefit. ibid. It is now done 
upon leſs rid Terms than formerly; vis, only Payment 
of Cos. ibid. 

5thly. As well after Trials at Bar, as after Trials at Ni/s 
prius, ibid, Rrz | A Judg- 


EE Ee Eng Cn CL 
— a _ * . 8 


— % 


＋ 5 : - 
— 2 Lo. 2 4 * 
— 8 _ —_— _ 
. im . ²˙ . ̃⁵Ü—ʃÄ ⁵⁰1 


= £ c — 4 


A TaBLE of the Principal Matters 


A Judgment having been neglected to be entered up. 
and the Roll loſt, A Rule was made, directing the 
Clerk of the Judgments, to ſign and number and file a 
new Roll, thirty Years backward; making a Special 
Entry of the Day of docqueting it: But it was ordered, 
that it ſhould not be made Ule of, againſt the Admi- 
nittrator of the Defendant. Page 722. 

The preſent Courſe is, for the Plaintiff's Attorney, à un- 
dertake to make the Entry upon the Roll. 723. And 
He does it for 5d. per Sheet, which is allowed Him by 
the Chief Clerk, whoſe Fee is 84. per Sheet. ibid. 723. 

But as He acts herein as One of the Clerks of the Chief Clerk, 

the Chief Clerk is liable to an Action by a ſuffering Pur- 
chaſer (Though the Attorney is indeed anſwerable 
ober, to Him.) ibid. | 

A Certiorari having iſſued, to remove an Order of Seſſi- 

ons; and a Rule having been obtained © to ſhew Cauſe 
** why the Order ſhould not be quaſhed ;” the Proſecu- 
tors moved to enlarge the faid Rule: They ſhall not, 
after this, move to quaſh the Certiorari, 745. 

As to Habeas Corpus Cum Cauſa. 758, 759, 779. Sce 
Habeas Corpus CumCauſa. 759, 779. * FIR 
Upon Articles of the Peace. 780. See Articles of the Peace. 

Upon Judges Orders, 781, 782. See Judges Orders. 

A Motion in Arreſt of Judgment may be made, on the 
Crown Side, at any Time before Sentence pronounced,801. 

Service of Proceſs upon the Day of the Return, at any 
Time of that Day, is regular; though it be A TER 

the Riſing of the Court on that Day. 812, 813, 

High- Bar Money or Box-Money, 867, 868. See High- 
Bar Money, | a 

After Convidion of a Miſdemeanour, the Defendant muſt 
be preſent in Court if He would move in Arreſt of Fudg- 
ment; (though He needs not be ſo, upon arguing” a 
Special Verdia,) 930, 931. 

SECURITY for anſwering CosTs ſhall not be required 
of a Scotch Plaintiff, reſident in Scotland; nor even of 
a Foreigner. 1 026. | . 

Of CARGO Defendants ix Cusrop -The whole 
Method of it diſcuſſed, both ancient and medern, and 
both in Term-time-and in Vacation. 1049 to 1053, _ 
1 ft, A Priſoner found in actual Cuſtody may be charged in 

Cuſtody, notwithſtanding He was IN TITLE D 79 be 
1 if He was not in Fad and actually ſuper- 
ſed ibid. | 


2dly. Formerly, a Priſoner could not have been charg- 
eld in Cuſtody, but in TerM-time, and (originally) 
by being actually brought into Court, by Rule. ibid. 
3dly. But there ought to be ſome Method of doing it 
in VacaTion-time. 1051. 
1ſt. A Habeas Corpus, (ad Reſpondend') teſted 1 
ay 


Contained in this Volume. 


——_— 


Day of the preceding Term, and returnable in 
this Court (the /ame Court) on the firſt Day of 
the next Term, has been a Method thought by 
Practiſers to be ſufficient for the Purpoſe : But this 
Method is unneceſſary and improper. Page 1049, 

1052. 

adly. The xi6hHT Method is To file a Bill as of the 
PRECEDING Term; and deliver or leave a Copy 
of the Declaration, as of the preceding Term, and 
make an Afiduwit of having delivered it to or left 
it for the Defendant being in Cuſtody. 105 2. 

Motions for Views. See View. 250 to 259, 

Payment of Money into Court. Where the Sum demanded is 
a Sum certain, or Capable of being aſcertained by mere 
Computation, a Payment into Court ſhall be admitted; 
and ſo much ſtruck out of the Declaration. 1120. 

Money may be paid into Court and ſtruck out of the De- 
claration, upon only ſome of the Breaches, though more 
Breaches are aſſigned. ibid. | ; 

Unleſs the Plaintiff proves more to be due to Him, than 
the Money brought into Court, there muſt be a Verdict for 
the Defendant, 1120, 1121. 


Pꝛeſumption 
Muſt ariſe from ſome Ground; Something whereon to 
found it. 10792 to 1077. 


In Fawour of Perſons who have ſufficient Poauer to ſuffer Com- 


mon Recoveries, ibid. and 1072 to 1077. See Tenant in Tail. 
 Punting— 
Als of Parliament, and Abridgments of As of Parliament— 


1. The King's Printer is intitled, during the Term grant- 


ed by Letters Patent of 13th Ofob, 12 Ann. (for 

30 Years from 10th Fan. 1729,) to this Right, ex- 
cluſiue of all other Perſons not authorized by former 
Grants. 664. | 

2. But the UNIVERSITY of CamBrIDGE are, by 
Letters Patent of 26th H. 8. and 3 Car. 1. intruſted 
with a CONCURRENT Authority to print them wir HIx 
the ſaid Univerſity, upon the Terms mentioneq in the 
ſaid Letters Patent. 761d, 


Pꝛziſon, Puſoners— 


In Execution, applying to be brought up. 747, 748. See 


Statutes. 


Of War, taken on Board of an Enemy's Ship, ought to 


apply to the Crown, if his Caſe merits Relief : But 
this Court will nat take upon Themſelves to ſet Him at 
Liberty, on a Habeas Corpus. 765, 766. See Habeas Corpus. 
Infolvent Debtors. 747, 748. and 799. and 901. See Sa- 
' tutes (under thoſe Pages.) 
The High-Bar Money, or Box-Money, does not belong to 
them. 867, 868. Sec High-PBar-Money. — 
. p © 
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« The MaRSHALSEA-Priſon in the Burrough of South- 

* avark”—is a Deſcription (in a Will, at leaſt,) of the 
Palace- Court Priſon, not of the King's Bench Priſon. 

Page 1037 to 1039, a 

The Method of Charging them in Cuflody ; and the whole 

Practice of it, (both ancient and modern, and both in 
Term-time and in Vacation.) 1049 to 105 . Zee 


Practice. ü 
Procedendo 


Granted to a Quarter-Seſſions; becauſe the Certiorari had 
not iſſued, till after the Defendants had conresseD 
the Aſſault below. 749. 

To the Sheriff's Court in London. 758, 759. See Statutes. 

To a Corporation whoſe By-Law directed a Penalty to be 
ſued for in their own Court and not e/ſewhere. 775 to 780. 
See Habeas Corpus cum Cauſa. | 


Pzoceſs 


May be ſerved at any Time of the Return-Day, although 
it be ATE R the Riſing of the Court. 812, 813. 


Pꝛohibition— 


To the Spiritual Court—ſhall nat be granted, where they 
have . and have pronounced Sentence; (For in 
ſuch Caſe, the Remedy muſt be by Appeal) But if 
They proceed where they have no Juriſdiction at all; 
- Prohibition may be applied for, AT TER Sentence, 

13. 5 


Pꝛomiſſory Note, See Bill of Exchange. 


An original unindorſed Promiſſory Note has no Reſemblance 
to a Bill of Exchange. But when once inder/ed, it has 
an exact Analogy to a Bill of Exchange, I be Indorſer 
then reſembles the Drawer of a Bill; The Maker, the 
Acceptor of a Bill; and the Indorſee, the Payee of a 
Bill. And Promiſſory Notes, and Inland Bills of Ex- 
change, are juſt upon the ſame Footing. 676, 677. A 
Confulon has ariſen from Calling the Maker of a Note 
„ the Drawer.” ibid. and 678. £ 

The Indorſee is bound to apply to the Max R of the 
Note: And if he is guilty of a Vegled, and the Maker 
becomes inſolvent, the Indorſee loſes the Money, and 
can not come upon the Indorſer at all. 676. And if the 
Indorſee of a Note brings an Action againſt the Indorfer, 
He (the Plaintiff) muſt prove a Demand of, or due Di- 
ligence uſed to have gotten the Money from the MAKER 
of the Note. 676, 677, 678. | 

Bills of Exchange, and Promiſſory Notes are under the SAN 
Rules of Determination. 1224, 1227. See Bill of Ex- 


change. 
Made 


- 


W 


— 
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Made payable to One or Order but indorſed to Another, 


OMITTING, the Words—*'or Order,” in the Indorſe- 
ment. Page 1216 to 1229. See Bull of Exchange (S. C. 


at large.) 
Pzoof 


Of having swoxx an Anſwer in Chancery—is ſufficient, 


if the Name be proved to be the Perſon's Hand Writing, 
and the Jura!” be proved to have been ſubſcribed b 
the Maſter ; though there be no Evidence of [entity of 
the Swearer's Perſon, or of his actual Swearing : At 
leaſt, This puts it wpon the Defendant to ſhew a rea- 
ſonable Suſpicion that He was perſonated. (This was 
upon an Indictment for Perjury.) 1189. 


Quakers 
3 ſolemn ArrIRMATION of a Quaker (together 


with tendering 20 J. purſuant to 26 G. 2. c. 18.) in- 
titles Him to Admiſſion into the TURKEY Cour Ax, 
without taking the OaTu preſcribed by that Act: 
For the Statute of 22 G. 2. c. 46. for allowing Quak- 
« ers to make Affirmation, in Caſes where an Oath is 
or ſhall be required,” allows it, (by $. 36.) And this 
is no Office or Place of Profit in the Government ; 
(which is One of the 3 Exceptions in $. 37 Cult 999 
to 1005. 


The Affirmation of a Quaker can not be read in Support 


of a CRIMINAL Charge; nor even in Exculpation of tuch 


a Charge made upon a THIRD Perſon, (the Quaker 


Himſelf not being charged at all, but only collaterally 
aſſiſſing to exculpate the other Perſon :) But it may be 
read in Defence of a Criminal Charge upon Hius EL, 
in Oider to exculpate Himſe!f. 1117. 


Quit⸗Rents 


Of a Manor, are not rateable to the Poer-Tax. 991 to 993. 
See Manor. 


— —— 


Rates. 


P2RORK-Rutes ſhould (as it ſeems) either be made Menth- 

ly, or at leaft divided and diſtribured into ſo much 
per Month. 1157. 

If a Warrant of Diftireſs be made, upon Refuſal to pay a 
Rate demanded ; and before Execution of it, the Offen- 
der dies; Qu. Whether it can be executed upon his 

Goods and Chattles in the Hands of his RRFPRESEN TA“ 


TIVE. 1152 (0 1159. . 
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iſt, There may be a Doubt whether ſuch a DiſtreGs 
would be lawful, after a previous Demand of the Mo- 
ney made upon tbe Repreſentative. Page 1157, 1158, 

1159 

2dly. But it is clearly bad, witHour ſuch a Demand 
upon Him. 1159. 8 


Betoꝛdari fatias Loquelam 


Stays all further Proceeding in a County Court, if delivered 
after interlocutory but before final Judgment. 1151, 
1152. | r e | 

'The Officer of the inferior Court can not refuſe Obedience 
to the Writ, under Pretence of his Fees not being paid 
Him. 1152. 


Relation, See Fiction, Tefte, Pleading, Decla- 


ration. 


Of a Bankrupt's Certificate (when allowed, ) to the Time of 
Signing. 716 to 719. See Bankrupt. 
Of a Bankruptey ariſing from /ying 2 Months in Priſon, to 
the Time of the fir Arreft. 8 17 to 820, See Bankrupt. 
Where a Deed of Bargain and Sale *© to make a Tenant 
* to the Præcipe, and a Common Recovery, when Both 
are completed, ſhall be conſidered as OvE Conveyance. 
and to relate to the Date of the former. 1134. See 


Dewviſe. 
| Repleader, 


The Cos rs of the AMendDMenT of a Plea, which re- 
uires ſuch a flight Alteration in it and in all the ſub- 
equent Pleadings, as not to deface the Record, ſhall be 

allowed in Proportion to necessary Alterations only, 
and no more. 557,758. ; 

The Expence of adviſing whether to reply de novo, ſhall in 
all Events be allowed to the Proſecutor ; and He is at 
Liberty to do it if He pleaſes: But if He does nor 
judge proper to do ſo, He muſt net have Coſts as if He 
actually had. 958. 


Return 


of Nulla Bona, upon Executions againſt Bankrupts. 817 


to 820. See Bankrupt. 
Richmond-Park— 


Foor-Ways through Richmond-Gate and through Eaſt- 
| Sheen-Gates, acroſs it, were eſtabliſhed : Contra, for 
CaxzIAes, or for Hoxse-People. 908, gog. 


Sacra- 


DD 


Contained in this Volume. 


Sacrament— 


Y 13 C. 2. Stat. 2. c. 1. No Perſon could be elected to 

any Office in a Town Corporate who had not received 
the Sacrament according to the Rites of the Church of 
England, within a Year next before his Election: And up- 
on this Statute, it was incumbent upon the Perſon elect- 
ed, to prove this Fact, upon an Iſſue of ©* Non fuit elefus” 
taken upon a Mandamus to ſwear Him in, Page 1014, 
1015. Becauſe, elſe, his Election was vid. ibid. 


But fnce the Statute of 5 G. 1. c. 6.4. 3. Such Election is 


not VOLD, but only vo1DABLE in Caſe of Removal or 
Proſecution within fix Months. ibid. 

And therefore an Officer ix Possts$10wn of his Offce, 
who brings a Mandamus for the Records and Inſignia be- 
longing to it, is vor obliged (ſince the 5 G. I. c. 6:) to 
prove this Fact, upon an Action for a falſe Return of 
Mon fuit electus“ made to ſuch Mandamus ; even al- 
though ſuch Return was actually made within the ſix 
Months. bid. 

But a Perſon Nzver apmITTED into the Office would 
not be within this latter Statute of 5 G. 1. becauſe He 
could neither be removed nor proſecuted. ibid, 


Scire faciag— 
To revive a Judg nent of above a Year's Standing. 660. See 


Execution. 


Againſt Bail, 1187, 1188, See Execution. 


Scotland. 


Edward the iſt maintained That it was HoLDEN of tbe 
* Crown of England.” 851. 

He often exerciſed that Furiſdi4ion which reſulted ta Him 
as ſuperior Lord. 850, 851, 852. | 

The Court of King's Bench actually ſat at Roxburgh. 852. 

Edward zd renounced all Pretenſions to it, in Property or Su- 
periority, diviſum à Regno Anglie. 852. | 

Since the Union, In general Ads of 16 not intended 
to include Scotland. the Method is, to declare therein, by 
Proviſo, That the Act does not extend to Scotland. 
853. 

3 the firſt extended the Rules of / Complaints againſt 
the King of Scotland, that they might be RIED by a 
Jury of Northumberland, or any other County ; or before 
Commiſſioners to be appointed by Hitt. 860. See Beravick. 


Securitpofthe Peace. See Articles of the Peace. 
Sentence 


A Task of the Principal Matters 


— — 


Sentence (pronounced onCriminals convicted.) 
: An Under-Sheriff of Middleſex, inſtead of ſetting Dr. Sheb- 


beare (who had been convicted of writing and publiſhing 
a Treaſonable Libel) ix and upon the Pillory, according 
to his Sentence, ſuffered Him to ſtand in @ ſort of Triumph, 
Erect upon the Pillory, without putting his Head, Neck 
Arms or Hands through the Holes ; with a Serwant in 
Livery holding an Umbrella over his Head. An Attach- 
ment iſſued for this, as for a Contempt: And He was 
fined rel. and committedito the Marſhal for 2 Months. 
Page 794 to 798. See Fillory. | | 


For groſs and malicious PerRjJuky in Articles of the Peace— 


Pillory once; and TRANSTORTATIOx for ſeven Years. 
806. See Articles of the Peace. | 

For a ConseiRacy to indict for a Capital Crime. 996, 
1027, See [ndiftment, Judgment Villainous. 


Service 


Of Proceſs — May be at any Time of the Return-Day; al- 
though it be long arTER the Rifing of the Court, 812, 


813. 
Sett-off (of mutual Debts.) 


Is extremely beneficial to the Subject. 823. 


It was fir ſt given by 2 G. 2 c. 22. F. 13.a temporary Act. But 
8 G. 2. c. 24. F. 5. perpetuates this Clauſe of 2 G. 2. 
(Which enacts generally, That where there are mu- 
* tual Debts between the Parties, One may be ſet againſt 
* the other :”) And as Doubts had ariſen upon the former 
Act, about the different Natures of Debts, the latter makes 
a general Proviſion Cv. notwith/ſtandingſuch Debts are 
« deemed in Law to be of a different Nature,“) without 
Exception, ** unleſs in Caſes where either of the ſaid 
«« Debts ſhall accrue by Reaſon of a Penalty contained 

© in any Bond or Specialty ;” In which Caſes, the Debt 
intended to be ſet off ſhall be pleaded in Bar, and the 
Plea ſhall ſhew how much is truly and juſtly due on either 
Side, and Judgment (if the Plaintiff recovers) ſhall be 
entered for no more than ſhall appear to be truly and juſily 
due to the Plaintiff. 822, 826. 

Since theſe two very beneficial Acts, Stoppage or Setting-off 
of mutual Debts is become equivalent to actual Payment; 
and a Balance ſball be firuck, as in Equity and Juſtice it 
ought to be. 825. | | 

But at Common Law, before theſe Acts, if the Plaintiff 
was even more indebted to the Defendant than the Defen- 
_ to Him, He could only go into a Court of Equity. 

826, 


Berong 


Contained in this Volume. 


Beroxe 8, 9. z. c. 11. L. 8. a Plaintiff could only aſſign 
Oxe Breach upon a Bond or Indenture, where the Cove- 
nants or Agreements were to be performed at different 
Times, or the Monies paid by Inflalments, Ic; And if the 
Defendant had only paid Part of the Debt, yet the Judę- 
ment was taken for the wHoLE Penalty, and ſtood as a 
Security for the Reſidue of the Demand : Which often 
forced Defendants into Equity, for Relief. Page 824. 

To prevent which, this laſt Statute was made: Which 
gives the Plaintiff Liberty, in an Action upon Bond or pe- 
nal Sum for Non-Performance of Covenants, to aflign as 
many Breaches as he thinks fit, and directs Damages and 
Coſts on all proved, and Judgment thereon. I hen it pro- 
vides, That if after Judgment, and before Execution, the 
Defendant ſhall pay into Court all the Dainages and Coſis, 
a Stay of Execution ſhall be entered; or if after x- 
ecution, the Plaintiff ſhall be fully paid all the Damages 
Cofis and Charges, the Defendant ſhall be diſcharged of the 
FxECcuT10N: But yet, in each Cafe; ſuch ]JupcmenTt 
ſhall remain as a further Securityagain/t FURTHER Breach- 
es ; and the Plaintiff may have a Scire facras upon it, ſug- 
getting other Breaches ; whereupon, there ſhall be the like 
Proceedings as at firſt ; and on Payment or Satisfaction 
(as before,) Proceedings ſhall be again ſtayed, (and ſo 
roties quoties,) and the Defendant ſhall be diſcharged out 
of Execution as aforeſaid. 824, 825 

Beroxre this laſt Statute, AcruAL Payment was upon the 
ſame Foor, as aSET-oPy is now put upon: Anda Pla 
of Payment of the whole Demand was juſt the fame hen, 
as a Set- off equal to the wvhole Demand is now. 825. 

But, if there had been a Failure in Payment of ary Part, 
the Plaintiff would have been intitled to JupcmentT 
for the whole Penalty, (though Execution was to be 
ſtayed on Payment as above) and this Judgment for the 

ole Penalty was to ſtand as a Security to anſwer future 
Breaches 825. 

The Payment here iatended muſt have been an acTUaL 
Payment For Stuppage or Setting off was not then equiva- 
lent to actual Payment; but Croſs- ions muſt, at hat 
Time, have been brought: ibid. V. ſupra 822, 825. 

The wroLE Penalty can not be pleaded by way of Set- off; 
(Eſpecially where the Penalty founds in Damages.) 1025, 
1026. | 

Brown and Baſter ville had mutual Demands, Each brought 
his Action. Brown gave Notice to ſet off : Baſherville give 
no ſuch Notice. Both Cauſes were tried at the very fame | 
Sittings : But Brown v. Baſkerville happened to be tried 

: firſt; and Brown took a Verdict for his whole Demand. 
Then the Cauſe of Baſkerville againſi Him came on: And 
Brown would have ſet off, but was not permitted; And 
Baſterwille had a Verdict for his whole * 00 
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Verdict againſt Brown was ſet aſide; and Brown had Coſts 
of a Non-Suit : But Brown was ordered to remit ſo much 
of the Damages recovered by Him againſt Baſterwille in 
the other Action, as exceeded the Balance of the mutual 
Debts between them. Page 1229 to 1232. Reſolved as 
follows | 
1. A Plaintiff cannot compel a Defendant to ſet off. 1230. 
2. Brown had a Right, at the Time when he gave the No- 
tice, to give it. 1231. 3 | 
3. His Right to make the Set-off remained in Him after 
his own Verdid ; which neither extinguiſhed his Debt, 
nor changed its Nature, (for Judgment was not fign- 
ed,) but only amounted to concluſive Evidence of it. 
1237. | 
4. Brown could not with Safety, have taken his Verdict 
for /eſs. ibid. ; 


Shetiifks and their Bailiffs— 


Are obliged to let Perſons out upon Bail, upon reaſonable 
Sureties of ſufficient Perſons, 926 


It is Oppreſſion, to take Money for doing it; and puniſhable 


by Attachment, or Indictment. ibid. and 927, 928. 
Ship, See Policy, Inſurance. 


Capture of it. 690 to 698. See Policy. : 
Recapture of a taken * ibid. And ſee Policy, Statutes. 
Mortgage of it. 941. See Bankrupt, Mortgage. 


Stamps | 
Upon Coe1ixs of Bills in Equity, 1177 to 1181, See Co- 
pies, Statutes. 


Statutes. See Conftrudion. 
12 G. 1.c. 29. f. 1, 2, 655, 656. See Bail. 


34 Sf 35 H. 8. c. 9. . * 556 to 657. See Nawigation. 


19 G. 2. c. 22.4. 1. 2. 

22, 23, C. 2. c. 25. F. 7. againſt Stealing Fiſh, 682. See 
Convictiun. | 

29 G. 2. c. 34. f. 24. (the Prize-AQ) concerning Sbips taken 
by the Enemy, and xETAKENn by Men of War or Pri- 
vateers, 683 to 698. See Policy of Inſurance. 


9, 10 W. 3. c. 15. © for Determining Differences by Arbitra- 


“ tion”—was made to put Submiſſions to Arbitrations, 
where no Cauſe was depending upon the ſame Foot as 
thoſe where there was a Cauſe depending: And it is only 
declaratory ofwhat the Law was before, in the /atter Caſe, 
ol. | 

1s a c. 16. 716. and 891, 892. See Uſury. 

3, 4 V. C M. c. 12.5. 9. concerning Surveyors of High- 
ways. 745, 746. See Orders. 


J. I. c. 8. (to avoid unneceſſary Delays of Executions.) 


746, 747. See Bail, Error. 
3 G. 2. 
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14 C. 2. c. 34 { 2. c. 28. as well as the Act of 2G. 2. 


21 G. 2. c. 33.) c. 22. 
2. G. 2. c. 22. is revived by 29 C. 2. c. 28. Page 747. 


G. 2. c. 27.) All theſe Acts, which are explanatory of 
E. 2 c. 24 2 G. 2. c. 22. are REVIVED by 29 G. 


548. See laſt Article above. 


29 C. 2. c. 28. 747, 748. See the two laſt Articles above. 
iz Ann, Stat. i.c. 18. F. 2. An Apprentice to a Certificate- 


Man, uncertificated at Binding, but afterwards certificated 
before the Apprentice had ſerved Him 40 Days, gains 19 
Settlement: For this Act makes it a Condition prE- 
CEDENT to his Gaining a Settlement, That He muſt 
have been bound to and ſerved for 40 Dars, a Maſter 
who neither came into, NOR RESIDED I the Pariſh 
by Licence of a Certificate.” 752, 753. See Orders of 


Removal. 


4. 5 Ann. c. 16. $. 4, 5. (concerning Pleading many ſeve- 


ral Matters—) Both Plaintiff and Defendant obtain Judg- 
ment, Each againſt the Other. 754, 755. See Plead- 


ing, Cots. 


11G. 2.c.19.F. 13, 756. See Ejetment. 
21 J. I. c. 23. . 1, 2. directs © That no Writs to remove 


« Suits out of Inferior Courts (except Writs of Error or 
„ Attaint,) ſhall be received or allowed, unleſs Deri- 
© YERED Before Iſſue or Demurrer ; So as the ſaid Iſſue 
© or Demurrer be not joined within fix Weeks next 
« after the Arreſt or Appearance of the Defendant.” 


758, 759. : 
it, The PracTiCce of the Sheriff's Court in London is, 


to allow the Habeas Corpus, provided it be delivered 


« at any Time before the Jury is swokN.“ 759. 

2dly, The Habeas Corpus was not delivered (there in 
that Court) till AFTER an INTERLOCUTORY Judg- 
ment ſigned, and Notice of executing a Writ of Inquiry; 
yet a Procedendo was denied. ibid. 


29 C. 2. c. 7. (for the better Obſervation of the Lord's Day.) 


787, 788. See Baker, 


2 G. 2. c. 22, (for the Relief of Inſolvent Debtors with re- 


ſpect to the Impriſonment of their Perſons) was a tempo- 
rary AQ. It was explained and- amended by 3 G. 2. c. 
27. and continued by 8 G. 2. c. 24. and 14 C. 2. c. 34. 
(which perpetuates the Clauſe for ſetting mutual Debts 
One againſt the Other ;) and again amended and con- 


tinued by 21 E. 2. c. 33+ and finally revived and conti- 


nued by 29 C. 2. c. 28. until iſt Fune 1759: And then 
it expired, The 32 G. 2. c. 28. takes it up again. But 
this Act of 32 G. 2.c. 28. does not commence till the 15th 
of the ſame Fune : So that there is a Chaſm of 14 Days, 
during which Nothing can be done upon 2 G. 2. c. 22. 
But the Priſoners are within the Proviſion of the new 


Act, 32 G. 2. c. 28. F. 13. 799. J. ſupra 747, * 


infra 824 to 827. and 901. 
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If a Statute creates a new Offence, and preſcribes a par- 
ticular Method of Proceeding, Such particular Remedy muſt 
be ſpecifically purſued, and an Indid ment at Common Law 
will not lie: But it it was an Offence puniſhable BEFORE 
the Making of the Statute which preſcribes the particu- 
lar Metnod of Proceeding, In ſuch Caſe the particular 
Remedy is CUMULATIVE, and does not take away the 
former Remedy; but an I[ndifFment at Common Law 
will lie. Page 805, See Indid nent. 545, 805. 

An Overſeer refufing to receive à re- 

$3, 14C 2.0. 12 7 P i Inft c 

W.E9M. c 11, moved Pauper, is an Inſtance o 

„ this. 803, 804. 

43 Eliz. c. 2 F. 7, 11. A Grandfather refuſing to obey an 
Order of Sellions “ to provide for his Grandſons”—is 
another. 803 to 806. See IndiAment. 803 to 806. 

8, 9 W. 3.c.11.4. 8.) Moſt clearly and excellently ex- 

28. 2. c. 22 f. 13 0 plained, 824 to 827. See Set-. 

8 G. 2. c. 24. f. 5. See allo ſupra 747, 748. and 799. 

22 C. 2. c. 12.4 9. (about ſending Men and Teams to the 
Highways.) 832. Ste Indictment. 

9 Inn. c. 20.4 4. An Information againſt a whole Corpora- 
tion as a Bopy muſt be brought by the Attorney General, 
on Behalf of the Crown. 869. See Information. 

26G. 2. c.33.F. 11- (for the better preventing of Clandeſt ine 
Marriages,) is made againſt Both Parties: And a Marriage 
contrary to it is ABSOLUTELY word. 898, 899. 

32 G. 2. c. 28, f 13. (for Relief of Debtors with Reſpect to 
the Impriſonment of their Perſons Ec.) was fawour- 
ably conſtrued, ſo as to obviate any Inconvenience from 
the Chaſm of 14 Days, and to ſerve the Intention of the 
Act, which did not deſign this Omiſſion, 901. See 
above, 799 

23 H. G. c. 10. though a yxIvate AR, fo far that it muſt 
be pleaded in Caſts ariſing immediately and directly upon 
it, yet does not prevent a Court of Juſtice from taking 
judicial Notice That a Sheriff's Officer is obliged to ad- 
nit to Bail, in an Adlion upon the Caſe, provided that 
* unexceptionable Bail be offered Him :” And He is pu- 
niſhable if He takes Money for ſo doing; becauſe it is his 
Duty to do it, 926, 927, 928. | 

21 J. I. c. 16. F. 3. Of Limitation—The True Time of 


ſuing out à LatITaT may be ſheavn, where it is mate- 


rial; notwithſtanding the Tee. 966. Sce Pleading, 950 
to 969. See Latitat, 961 to 967. | 

43 £lis, c. 2. F. 1. Neither Quit-Rents, nor Heriots, or 
other Caſual Profits of a Manor, are rateable to the 
Poor- tax. 999. | 

13. 14C;2.c.1. | 


i . e M.c.18.5. 13. 


 wuFs c.qq.- 1002, 1003, See Quakers. 


8 G. 1.c.6. 
22 G. 2. c. 46. f. 36, 37. 5 25 26 G. 2. 
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26 G. 2. c. 18. Page 943, and 999 to 1005. See Turkey- 
Company, Mandamus. 

13 C. 2. Stat. 2. c. 1. (for the well 
regulating and governing Cor- 
porations.) 

5 G, 1. c. 6. (for quieting and eſta- 
bliſhing Corporations,) $. 3. 

1527 wHOLE Penaliy of a Bond can 


1015, 1016. See Sa- 


crament. 


2 G. 2. c. 22.4. 13. 


8 G. 2. c. 24. f. 5. not be pleaded by way of Set-off. 


1025, 1026. See Ser-. 
] Where it is, or is not neceſſary to ſpe- 
| cify in the particular Words of a 
5 Eliz.c. 4.5. 31. Statute : And waere Excuſes or Ex- 
1 Jac. 1.c. 22.4.5. f ceptions out of Statutes muſt come 
8, 9 W. 3. c. 26. | on the Part of the Defendant, by 
| Plea or Evidence. 1036, 1037. See 
J Averment, Convition, Indi ment. 
22 Car. 2. c. 1. (the Conventicle-AQ—) A Certiorari lies io 
remove Orders made upon it ; even after Appeal, Trial, 
Verdict, and judgment. 1040 to 1042, See Certiorari. 
4, 5 Ann. c. 16 6. 8. | | 
3 C.3.c. % . _ 
160 . . . 
9 Ann. c. 14. C. 1. 
13 C. 2. St. 2. c. 2. §. 8, 9, 10. 1096, 1097. See Damages, 
Error, Intereſt. ä 
9, 10 V. z. c. 36. 1117 to 1120, See New Foreſt. 
1 Jac. 1. c. 16. 
5 G. 2 c. 30. F. 1. 
31 C. 2. c. 36.4. 28. 
33 G. 2. c. 22. & 1, 6. 
12 CG. 1. c. 34. ($. 1.) to prevent unlawful Combinations of 
Workmen employed in the Woollen Manufactures Ec. 
1163 to 1167, See Convidion. | 
J Concerning the Importation of Butter 
from Ireland. Butter exported from 


* 


1080, 1082, See Gaming. 


5 1123, 1124. See Bankrupt. 
; 1149, 1150. See Militia, 


18 C. 2. c. 2. Ireland to LisBon, and pROM 
20 C. . e. 7. Lissox into this Kingdom, is not 
32 C. 2. c. 2. f. 9. to be confidered as included in the 
31 G. 2. c. 28. Statutes prohibiting the Importation 


of it from Ireland into this Kingdom. 

J 1173 to 1176. See Convidion, 

5, 6 W. & M. c. 21. 

9. IM. 3. © #4 

30 G. 2. C, 19. 

32 G. 2. c. 35. 

10, 11 V. 3. c. 23 F. 2, 3. An AQ for the better appre- 
hending proſecuting and puniſhing of Felons that com- 
mit Burglary, Houſe- breaking, or Robbery, in Shops, 
Warehouſes, Coachkouſes or Stables, or that fteal 
Horſes. 1182 to 1186, See Certificate, 


1177 to1i181, See Stamps, Copies. 
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17G, 2. c. 5. to amend and make more effectual the 
„Laws relating to Rogues and Vagabonds &c” F. 1, 4, 
16, 17. The Pnarter-Sefftons have juriſdiction to ower- 
Hale the Conſtable's Accounts. Page 11 = | | 
29 G. 2.c. 34 f. 24 (the Act for the Encouragement of. 
Seamen, and the more ſpeedy and effectual Manning his 
Majeſty's Navy.) 1209. See Policy of Inſurance. | 
2 G. 2. c. 22.4. 13. (about Setting One mutual Debt againſt 
Another.) 1229 to 1232. See Set-off. | 


Surgeon— 
Underflanding Latin, is. a previous Qualification to being 
even put Apprentice to a London Surgeon, 896. Sce 


By-Law, 


Surrende— 


Of a Liſe-Eſtate, by Tenant for Life, to im wer a Remain- 


der-Man in Tail to ſuffer a Recovery In what Caſes an 
actual Surrender ſhall be PRESUNMEHO to have been made: 
In what, not. 1072 to 1077. See Tenant in Tail. 


* _ —_— 
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Tanner 


FF XERCISING the Occuparion, without 7 Years Ap- | 


prenticeſhip. 1035 to 1037, See [ndi&ment, 
* Tenant in Tail, See Common Recovery. 


May turn his Eftate into a Fee, of alienate it for his own 
enefit, by pur ſuffering a Common Recovery. 1072. 
But He muſt have a ſufficient Eftate and Power, to qualify 
Him to ſuffer it. ibid. He muſt either be the Tenant in 
Tail in Poſſeſſion; Or he muſt have the Concurrence of the 
Freeholder who claims prior to Him under the ſame Set- 
tlement. il. | | | 
This Principle is adhered to, by 14G. 2-c. 20: Which 
Act means to preſerve the ſame Negative to Perſons 
claiming under the Family-Settlement, as they had before. 


ibid. and 1075. 


Where a Perſon has Powz Rx 10 ſuffer a Common Recovery, 
Omnia preſumentur rite et ſolenniter acta, until the 
Contrary appears: But if the Contrary appears, there is 
an End of the Preſumption. 1073, 1074. | 

iſt, Where, the Freeholder is a Truſtee for the Tenant in 

Tail and under bis Direction, it is a Cauſe for pre- 
ſuming * that Every Thing was rightly tranſaQed.” 
1073. 8 4 
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2d, So, where the Perſons intereſted to object, have had 
Opportunity to do fo, but inſtead of diſputing the Validity 

of the Recovery, have acguieſced under it, Page 1073. 

3d. So alſo is long Poſſeſſion by the Tenant in Tail after the 
Death of the Tenant for Life : Becauſe, as the Tenant 
in Tail had Opportunity to ſet it right, if it had been 
wrong, and did not; it may be preſumed ** that He knew 
dit to be regular, and not defefive.” 1072, 1076. 

4th. An Afual Surrender by the Tenant for Life ſhall be 
preſumed in theſe and the like Caſes, where there is ſuffici- 
ent Ground for ſuch a-Preſumption. ibid. 

5th. But no Preſumption can be made without ſome Facts or 
Circumſiances whereupon to found it; much leſs, againſt 
Probability. 1073, 1074. a 

th. Mere Length of Time from the Suffering of the Recoves. 

ry, is not alone of itſelf any Ground for ſuch a Preſump- 

tion: Though long Poſſeſſion by the Tenant in Tail Ar- 
TER the Death of the Tenant p Life is a Ground for it, 
for the Reaſon above-mentioned (under the 3d Subdiviſi- 
on.) 1072, 1075, 1076, | 


Tete 


Of a Latitat ſhall not preclude from ſhewing the rxuR 
Time of ſuing it out, when that is material, 966. See 
Pleading, 950 to 969. 


of a Latitat ſued out in Vacation, muſt be of the preceding 


Term. 963, 964. | ; 
A Latitat may bear Teſte before the Cauſe of Action, if 
really proſecuted after it. But an Original is abateable, if 


it bears Date before the Cauſe of Action. 967. 


Treſpals— 


Action of Treſpaſs for Meſne Profits, and Cofts, after a Judg- 
ment in Ejectment. 667, 668. See Meſne Profits, Ejec- 


ment. | y 

Treſpaſs vi et armis and Treſpaſs on the Caſe cannot be join- 
ed in the ſame Action. 1114. 

The Diſtinction between them. ibid. It may eventually 
come out to be One or the Other, according to the Evi- 
dence given at the Trial. ibid. | 


Trial. 


Where a Court has Juriſdiction of the Matter; if it can not 
be tried in the Place, it ſhall be tried as near it as may be. 
859. See Berrwick, | 


Pax IV. Vor. II. Sf So 
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So all local Matters in Wales. So, as to Ireland, So, as to 
the Cingue - Ports. So, as to the like of Ely, Puge 859. 


Turkey⸗Company— 
Admiſſion into it. See Quakers, Mandamus, 


— 


Uerdict— 
V ER DIC T's are to be taken favourably, not ſtrietly 
"x (like Pleadings :) And if the Court can collect the clear 
Meaning of the Jury, They will work it into Form, and 
make it ſerve. 699, 700. See Error. , 
A Verdict ſhall not help, where the Confideration manifeſt! 
appears, upon the Face of the Declaration, to be illegal. 
926 to 929. | 
May be ſet aſide wir hour Coffs, upon Circumſtances. 
1224, 1228. See Bill of Exchange. 5 5 


Univerſity of Cambridge 


Has a concurrent Right with the King's Printer, to PxinT 
Ads of Parliament and Abridgments of Ads of Parliament 

within the Univerſity, upon the Terms in their Letters 
Patent. 664. See Printing. 


Uſury. 


A Real bond fide Wa ER, not at all intended as a Loan, is 
not an Ulurious Contract: But an Uſurious Loan, diſ- 
guiſed as a Wager (with Intent to have a Shiſt,) zs ſo. 
716. "EF, WO | 

A Bond in the Penalty of 200/. was conditioned for the Per- 
formance of Articles, The Articles recited that the 
Obligee had lent the Obligor 1001. to be repaid at the 
End of 4 Years, wityuouT Intereſt ; But in Conſidera- 
tion that the Obligor his Executors and Adminiſtrators - 

| ſhould find and provide for the Obligee's Daughter, Meat 
and Drink in his Houſe for 4 Years, andalſo Board; And 
that She ſhould be Co- partner with his Wife in the Buſineſs 
of a Milliner, and equally Share in the Profits, and bear Halt 
the Loſſes, Charges (except Houſe-keeping,) Shop- Rent, 
and Materials (which the Gbligor agreed to provide ;) And 
alſo that the Obligor ſhould /odge the Obligee, She paying 
Him 10l. a Tear: And at the End of the 4 Years the Obli- 
gor to repay the 1000. Principal Money; And in Caſe of 
the Death of the Obligee's ſaid Daughter, to repay to 
the Obligee the ſaid Principal Sum of 100/. TOGETHER 


 evith lawful Intereſt for the ſame, 891, 892. This is 
| = net 
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not ſuch a Contract as can be adjudged by the Court to be 
uſurious within 12 Ann. Stat. 2. c. 16. Page 891, 892. 


CUales— 
(ew with Berwick. 850, 851. 
Aſſerted by Edw. 1. to be hol EN of the Crown of 

England ibid. 

He iſſued a Commiſion and Writ, and made the Statute of 
Rutland, all upon that Plan. 851. 

The Statute of Rut/and does not annex Wales to England ; 

but recites it to have been ** prius Nobis Fare feodali ſub- 
. —_— * And 27 H. 8. c. 26. recites that it was ever 
60 gy 8 1. 
Wales is bound by every Engliſh general Ad of Parliament : 
The Naming of Wales particularly, is ſuperfluous. 853. 
The Juriſdiction which the King's Bench exerciſes over Mat- 
ters in Wales, is not given by any Ad of Parliament, (as 
has been erroneouſly fancied by Some ;) but depends up- 
on Deductions from the Principles of the Common Law, 
in Conſequence of its Txenuxe, wis. its having been 
holllen of the Crown of England before it came into the 
Hands of Edw. 1ft. and its being deemed to be within 
the Realm, from that Time. 853. 

All local Matters ariſing in Wales, triable in B. R. are by 
the Common Law to be tried by a Jury of the VET 
County in England. 859. See Berwick, 


Window Tax. See Orders, Hoſpitals. 
Mords— 


Libellous in themſelves, yet are not adlionable where ſpoken 
or ſworn in a Man's o*vn Defence againſt a Charge in a 
Court of Juſtice. 809 to 813. See Affidavit, Libel. 


UUrite— 


What | Species of Writs do, or do not RUN, to the diffe- 
rent Dominions of the King, or of the Crown ; as 
Ireland, Berwick, the Iſle of Man, the Plantations, Guern- 
fey, Ferſey, (Calais, formerly,) Scotland the Elefo- 

rate c. 855, 856. See Berrvick. 

When to be I 967, 958. See Latitat, Original, 
Teſte, Limitation, Pleading. 
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